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PREFACE. 


The publication of the present volume has been greatly delayed 
owing to the uncertainty that prevailed with respect to the ratifi- 
cation l>y Great Britain of the Declaration of London and the 
international Prize Court Convention. For if it had been found 
practicable, having regard to the larger national interests involved, 
to accept those Conventions and to effect the necessary changes 
in the domestic law, one of the results would certainly have been 
to free the law on many of the topics included in this volume, of 
much of its present complexity and uncertainty. But inasmuch 
w there appeared to be no prospect of an immediate settlement 
‘ wf this question, and in view, too, of the probability that the 
rules embodied in the Declaration of London will in any case 
have to bo taken count of in the naval waie of the future (a), it 
was thought advisable to proceed to publication without further 
delay, even at the cost of presenting the subject-matter, at many 
points, in a form far less concise and in terms less conclusive 
than might otherwise have been possible. 

The systematic notes — ^which, with the, Excursus, practically form 
a connected treatise, after the exam'j^e of Volume I. — ^have neces- 
sarily bqpn retained in the present volume. Those, as has already 
been pointed out, were rendered necessary by certain fundamental 
changes— necessitating, indeed, a complete revision of many of 
the pztvipu^oonol^tions — ^that had taken place in the international 
system in the period immediately preceding the publication of 
the first volume, whic^ were at the time very inadequately reflected 
in the ouxrent tert-books, or the editions then available. This 
method of treatment involved, no doubt, a departure from the 

(«) As to the reasons for this view, see infra, pp. 285, 887.. I 
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original purpoae and soope of the work; but it was thought, 
nevertheless, to be admissible as a temporary expedient designed 
to meet an exceptional situation. ^ 

It is in relation to matters dealt with in the present vplun^ 
that convention has made its greatest inroad on the customarj^ 
law. The effect of this has been to displace or weaken the 
authority of many of the earlier cases, and to render it necessary 
or desirable to replace those often by cases and controversies which 
have not been the subject of judicial or, indeed, of any definitive 
eettlement. Nevertheless, oven such cases possess a certain value, 
either as showing the trend of modern practice, or as revealing 
new situations or problems and suggesting — or at any rate 
eliciting a careful consideration of — the principles appropriate to 
their solution. 

The subject of Maritime International Law has been dealt with 
in some detail. A translation of the text of such^of the Hague 
Conventions as touch on subjects dealt with in the present volume; 
as well as of the Declaration of London, has been included in the 
Appendix; where, too, will be found a Table of Katifications 
and Adhesions, which carries these down to the latest practicable 
date. 

The author’s thanks are due to Mr. J. J. Quinn, B.A., LL.B., 
of the Parliamentary Library, Sydney, for his friendly services 
in reading the proofs and ^preparing an Index. 

P. 0. 

c 

Holebbook,” Hobabt, Tasmaiua. 

January, 1918. 
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PART IL— WAR. 

TH^ COMMENCEMENT OF WAU- 

(i^ THE QUESTION OF PRIOR NOTICE OR 
DECLARATION. 

COITEBOVESST BETWEEN BVSSIA AND JAPAN, 18M. 

[The Official History of the Russo-Japanese War (1909), 2nd ed.; Takahaihi, 
International Law applied to the Russo-Japanese War (1908); llcrsheyi 
The International Law and Diplomacy of the Russo- Japaneso War (1906); 
K. Asakawa, The Russo-Japanese Conflict: Its Causes and Issues (1904); 
Bordwell, The Law of War (1908) ;^ontemporary Records (a).] 

^ ^ ■■ 

CiTeamstMces leading to ControSersy.] For some time prior" 
to July, 1903, the policy pursued by Russia in the Far East had 
been r^arded by Japan as inimical to her security and vital 
interests. AllreadySn 1895, Russia, with the support of Germany 
and had intervened to prevent the cession of Port 

Althur to. Japan, as originally proposed by the Treaty of 
Shimonoseki; whilst in 1898 Russia herself had acquired a so>j 

C«} AffetsMiieiit of the BanUtn can de JDroit ItOeriMtional jf’MWtiv 
..wlu mu JUvu* Q4ntndf April, 1904, pp. 134, 149. V- 
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called lease both of Port Arlliur and Talienwan (b). tn IdOO 
had also established herself in the Chinese province of Man- 
dniria, from which, notwithstanding repeated promises, she rp- 
fased to withdraw; whilst more reeently, she had attempted to 
acquire a foothold in Korea, and now threatened to dominate the 
northern parts of that eountry. For these reasons, the rela- 
tions between the two Powers at the date mentioned were 
seriously strained. In July, 1903, Japan, with the object of 
relieving this tension, openod negotiations with Russia on the sub- 
ject of the situation in Manchuria and Korea. On the 12th August 
Japan accordingly submitted certain proposals, which involved in 
substance a mutual engagement to respect the independence and 
territorial integrity both of China and Korea; the maintenance 
of the principle of equal opportunity for the commerce and in- 
dustry of all nations; and, subject thereto, a reciprocal recognition 
of Japan’s preponderating interests in Korea, and of Russia’s 
special interests in railway enterprises in Manchuria. On 
the 3rd October Russia submitted counter-proposals, which, in 
effect, limited the proposed engagement to Korea, and even then 
. subject to cej'tain new conditions, as that no part of that lorritory 
should be used for strategical purposes, and that a neutral zone 
should bo established; whilst she further required that Japan 
should recognize Meibchuria and its littoral as altogether outside 
• her special sphere. Thereafter various other proposals and 
counter-proposals passed between the parties, although without 
any agreement being reached, and with such delay on the part of 
Russia as to create some doubt as to Avhether an arrangement Was 
really desired by her. Oiftho 13th January Japan made a 
fourth and final proposal, in jtrhich she offered to recomize Man- 
churia and its littoral as outside her sphere of interem, provided 
that Russia would undertake to respect the territorial integrity of 
China and Manchuria, to recognize all treaty fights ip Manchuria, 
and to treat Korea and its littoral as outside her sphere of interest;: 
rejecting, however, the Russian proposals as to the non-use of 
Korean territory for strategical purposes and the establishment of a 
neutral zone. Inasmudi as this represented the extreme litait to 


(6) See vol. i. 110. 
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whidbi Japan was prepared to go in the matter of concession, a 
prompt reply was asked for; but in spite of repeated efforts on the 
part of M. Kurino, the Japanese Minister at St.* Petersburg, no 
reply was in fact received until the 7th February (c). 

In the meantime, and whilst these negotiations were proceed- 
ing, both parties pressed on with their military and naval prepara- 
tions. Russia, in particular, dispatched a naval squadron to the 
East under Admiral Wirenius — ^passed some 40,000 troops into 
Manchuria — and made preparations for sending 200,000 more. 
She also dispatched troops to the Korean frontier, and placed her 
forces on the Yalu on a war footing; whilst either on or before 
the 2nd February her troops are said to have crossed tlie Yalu, 
and to have entered Korea (d). The Russian fleet also appears to 
have sailed from Port Arthur on the 3rd February, and to have 
•cruised off the Japanese coast. On the 1st February, more- 
over, the Russian authorities at Vladivostock appear to have 
warned the Japanese commercial agent there tliat, inasmuch as 
a state of siege might at any time be proclaimed, he should prepare 
his countrymen for withdrawal (e). 

On the 0th February the Japanese Government, irritated by 
tliese delays and occurrences, determined to abandon any further 
negotiations, and also to sever its diplomatic relations with Russia. 
On the 6th February, at 2 p.m., this determination was communi- 
cated by the Japanese Foreign Office to the Russian Minister at 
Tokio. On the same day, at 4 p.m., M. Kurino, at St. Petersburg,, 
handed two notes to the Russian Foreign Minister, Count Lams- 
dorff. In one of these M. Kurino announced that his Government 
proposed to abandon further negotiations; and that it would 
immediately gonsider what means of s§lf -defence might be needed, 

(<$) This reply appears to have been charge apjpears to have been nn- 
dispatched on the 5th February, but founded, the delay having probably 
was not received BarodSRosen, the occurred at Port Arthur and not at 
Russian Minister at Tokio, until the Tokio; see Bordwell, 163 et $eq. A 
7th. It would not in any case have translation of all these doonmenia will 
prevented the war. It was, however, be found in Asakawa, 303—339. 
subsequent charged against the {d) See the Times, 26th March, 
Japanese Government that the latter 1004; the Official History, let ed. 
had maUeionsly delayed ihe delivery pt. i. 42 — although this passage is 
of this despatem, in oraer that it might omitted from the 2nd ed. 
justify its rapture of diplomatic rda- Takahashi, 12. 

tions On the ground of delay. This 

B 2 
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f.;, ... 

|xesbrvmg its right to take “ such independent action as it might 
I'considcr best to consolidate and defend its menaced position, aa 
well as to protect Japan’s vested rights and legitimate in- 
terests” (/). In the other he announced a definite severance of 
diplomatic relations (, 5 r)- The rupture of diplomatic relations 
with Eussia was notified by Japan to other Powers on the 8tia 
February. The Japanese Minister quitted St. Petersburg on 
the 10th February, leaving Japanese interests in charge of the 
United States ambassador; whilst the Eussian Minister quitted 
Tokio on the 11th February, leaving Eussian interests in charge 
of the French ambassador. 

Meanwhile, on tlio morning of the 6th February, the Japanese 
fleet, acting under orders previously received, quitted Sasebo in 
^company with a number of transports containing troops; one 
division of the fleet, under Admiral Togo, proceeding to Port 
Arthur, whilst the other, under Eear-Admiral Driu, proceeded 
with the transports to the coast of Ko!i*ea(&). On the same day 
the “ Ekaterinoslav,” a vessel belonging to the Eussian volunteer 
fleet (i)f and the “ Mukden,” a vessel belonging to the East China 
Eailway Co., were captured by Japanese cruisers." On the 
9th February, shortly after midnight, an attack was made on tho 
Eussian vessels Jying in the outer harbour at Port Arthur;; 
whilst, on the following day, the place itself was bombarded by 
Admiral Togo’s squadron. On tho 8th February the Eussian 
gun-boat “Korietz” encountered the scouts of Admiral Uriu’a 
squadron off Chemulpo, in Korea, and fired on them, subsequently 
taking refuge in Chemulpo Harbour (Jt). On the same afternoon 
the Japanese began to disembark troops in Korean territory. 
With these acts and occurrences the war, as a war facito, may 
be said to have commenced. But on the 10th February a de- 
claration of war, in the shape of a proclamation addressed to 

(/) The full text is given in Asa- duration. This is so stated in the 
kawa, 342—344. Bussian Ojflcial at^ dM 

(^) The effect of this announcement, not appear to have been denM by 
as a notice of possible hostile action, Japan, 

was, however, in some degree qoali- (A) T. Cowen, Busso- Japanese War^ 
fled by the fact that in a private note 78; Official History, find ed. pt. i. 42. 
to Count Lamsdorff, H. Kurino ex- (i) Infra, 8. 

pressed a hope that the rupture of (it) 273. 

diplpmatiQ relations would be of short 
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Japanese subjects, was issued by Japan; whilst on the same 
day a similar declaration, in the form of a proclamation addressed 
to Russian subjects, was issued by Russia. Neither of tlieso pro- 
clamations, it will be observed, constituted a declaration in the 
sense of a notice addressed to the other belligerent; and each 
soug'ht to justify the action of the issuing Power and to impeach 
that of its adversary (Z) . Nevertlicless, their effect was speedily 
oiroplated, and served at once to warn neutral States of the out- 
break of hostilities, and to bring under their notice the contentions 
of the resjpective parties. 

The Controversy.] The action of Japan in thus commencing 
hostilities, and her action in regard to Korea, were now made the 
subject of a formal indictment on the part of Russia; and in thov 
controversy which ensued each party sought to justify its action 
at the bar of international opinion. By a manifesto issued on 
the 18th Februtiry, 1904, Russia accused Japan of having sud- 
denly broken off negotiations for the purpose of achieving “a 
slight 8U(jpces in the long desired war by a treacherous attack ” (m). 
To this charge Japan replied on the 22ud February, alleging, in 
effect, that Russia had, throughout the whole course of the negotia-' 
tions, shown that she was herself intent on war; that she had 
been guilty of wanton delays; and that she had utilized those delays 
for the purpose of strengthening her military and naval position; 
a quantity of evidence being adduced in proof of those state- 
ments. Hence it was contended that the hostile measures^ 
adopted by Japan were in effect oj^ly measures of self-defence. 
It was further pointed out that as early as the 6th February, 
Japan had intimated to Russia thatfshe reserved her right to take? 
such independent action as might be necessary in defence of her 
menaced position — an intimation which clearly covered tlie pos- 
sible adoptiofl of hostile measures. Finally, it was contended 
that, according to the then usage of nations, a prior declaration , 
of war wiM by no means an indispensable condition to the opening 

.(0 Tb of both deolarationo 348. A« more detailed acouiation was ^ 
win be foura m Takahaehi, 6 et segr.; published on the 20th February in the ■ . 
aee alao* Asakava, 845 — 848. Ojflcial Uennenger; tuot TirnitB, 22nd : 

Tak^ wid Aaakawa, February, 1904. 
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of hostilities (ti). This reply was made public through the press 
on the 3rd March (o). 


Although this controversy is not one that admitted oi* any judicial 
'OP definitive settlement, it servos, perhaps for that very reason, to 
illustrate generally the position occupied by the law of war in the 
international system. Some part of the controversy, it will be seen, 
turned on the question of the justice or injustice of the war; but 
with this question international law does not, so far, concern iti^elf , 
noerely taking notice of the existence of a state of war as the basis 
of a new set of relations which will then arise both as between the 
belligerent States themselves, and between each of them and neutral 
States. More particularly, it serves to illustrate the conditions 
under which hostilities might be commenced under the cus- 
tomary law; the date as from which the legal ell'ects of war will 
accrue; and, finally, the question of the iieutrafity of territory belong- 
ing to a third Power, the control of which was one of the objects of 
the war, although the last of these questions is left over for later 
consideration (p). 

•The question whetlier Japan was justified in opehing hostilities in 
the circumstances described, without a prior declaration of war, must 
be judged, of course, by the customaiy law of nations, and not by 
the present conventional rules ((/). The views of the to'ct writers 
on this subject differ greatly. Some insist on the necessity of a 
prior declaration, or, at any rate, of specific notice directly addressed 
by an intending belligerent to his foe; others, whilst requiring prior 
notice, yet regard u proclamation or manifesto — not necessarily, 
addressed to the enemy State — as sufiicient; whilst others amin 
regard both declaration and notice as unnecessary, treating those 
usually issued in practice as intended for the information rather of 
.subjects or neutrals than of the enemy (r). International practice 
"on the subject has also varied. Down to the sixteenth century it 
appears to have been usual to notify an intended war by letters of 
defiance and later by herald^; but this practice naturally fell into 
disuse. As the result of an exhaustive inquiry, it has been found 
that from 1700 to 1870 there* are only 10 instances iL which war 
was preceded by a formal declaration; whilst there are no less than 
107 instances in which it was commenced without declaration (s). 
In the later wars of the nineteenth century, indeed, we notice a 
tendency to revert to the earlier practice of issuing a formal declara- 


(fi) Tal^ashi, 10-— 12; Asakawa, 
851-*354. 

(p) Asakawa, 351. 

(p) The facta and issues in relation 
to the question of the viottltion of 
Korean neutrality are discussed at 
p, 274 0 t aeq. 

Cg) The rules now embodied in the 


Hague Convention, No. 3 of 1907, are 
not declaratoiy of the customary law, 
but merely fay down a oonvenient 
practice for future observance. 

M Hall, 870—378. ^ 

(s) Maurice, Hostilities without De- 
daration of War (1383), 4: TAa 
teenih Centurp, Iv. 676, April,. 1904. 
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tion prior to the oommonoement of hostilities (^). But in 1904 the 
newer praotioe had certainly not reached a stage at which it could be 
said to have become obligatory or to have displaced what had been 
the predominant practice of States for nearly three centuries (u). 
Hence we may take it that under the customary law, as it obtained 
in 1904, there was no obligation on an intending belligerent to issue 
a formal declaration or notice to his foe before commencing hostili*^ 
ties; and that Japan therefore broke no law in commencing hostilities 
in the circumstances pinviously described. At the same time, the rule 
that war may legitimately be begun without prior declaration or 
notice, does not imply that either party would bo justified in taking 
the other unawares. “An attack,'* says Professor Westiako, “which 
nothing fiad foreshadowed, would be infamous, and third Powers 
would probably join in reseating and opposing it (a?). Honoe even 
under the customary law — which on this point still remains in force — 
no attack may lawfully be made unless friendly relations have been 
terminated in sufilcient time, and under such circumstances, as to 
guard against all reasonable danger of surprise (^) . But even so, 
it would still appear that the charge of surprise and treachery made 
against Japan was unfounded; for the reason that tlio war arose 
only after the failure of a long series of negotiations, that both 
parties had for dome time past been hurrying on their preparations, 
and that both rpust have regarded an outbreak of war as prob- 
able, if not inevitable. On the 6th February, moreover, the 
Japane8ie»Govornraent, in severing diplomatic relations with Bussia, 
had expressly reserved its right “to take such independent action as 
it might consider best to consolidate and defend its menaced posi- 
tion’*; and this warning had been given some two days before the 
attack on Port Arthur, which, although not the starting-point of the 
war, constituted the chief factor in the Russian charge of treachery, 
and surprise. 

With respect to the actual date at wliich the war may be said to 
have commenced, a state of war will arise either upon a formal 
declaration of war, whether unilateral or bilateral; or by some act 
of force done by one party against the other with intent of ^var; 
or by some act of force done by one ^Sirty, even without such intent, 
if the other elects to treat it as a (^use of war( 2 r). The question 
of war or ttb war is at bottom a question of fact, and if proved to 


(<) So the Franco-German war of 
1870 and the Busso-Turkish war of 
1877 were each^precedeU by a formal 
declaration, although in the latter case 
the Bussians appear to have crossed 
^e Pruth before the declaration was 
issued; whilst the Spanish-American 
war of 1898, and the South African 
war of 1899^1 were each preceded by an 
ultunatum which had the effect of a 
oonditioiial declaration. But in the 
Chiap-Japaaese war, 1894, although a 
deolai^tUm of war was issued by each 


of the belligerents, hostilities really 
began some time before. 

\u) For a review both of practice 
and opinion on this point prior to 
1907, see Hall, 370 et aeq,; and as to 
the issue of manifestoes loosely spoken 
of as declarations of war, ibid. 877. 
and Taylor, 456; and as to notice of 
neutral^ p. 287, infra. 

(x) Westlake, ii. 23. 

(y) Hershey, 68. • 
lx) See p. 10, infra. 
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exist in fact, then the state or relation of mr will arise with, all its 
attendant consequences, no matter what irregularity or default on 
ei^er side may Imve attended its commencement (a) . Applying these 
principles to the case in hand, it seems clear that the mere seveian^ 
of diplomatic relations, by Japan on the 6th February did not in itself 
amount to war, for the reason that such a proceeding is frequently 
presorted to in times of tension or grave misunderstanding without 
intent of war, although such a practice is greatly to be deprecated (h). 
Nor again did the mere sailing of the Japanese fleet from Sasebo on 
the morning of the 6th February constitute war(c), even though 
there was now a clear intent to open hostilities, for the reason that a 
war de facto can only arise out of some direct act of force applied by 
one party to the other. Hence the actual commen(ioment of the 
war would appear to date from the capture by the Japanese of the 
Ekdterinoslm, whicli occurred somewhat later on the same day (d). 
If this be so, then it is from this moment that the new relations i% 
auguratod by war miLst bo deemed to have accrued. 


(ii) THE DATE AS FROM WHICH JHE LEGAL 
EFFECTS OF WAR WILL ATTACH AS BETWEEN 
BELLIGERENTS. 

THE ELIZA ANN.** 

[1813; 1 Dods. 244. | 

Case.] Shortly before the outbreak of w'ar betw'een Great Britain 
and the United States, in 1812, the “ Eliza Ann ** and tw o other 
vessels under the American c%g wore seized by the British in 
Hanoc Bay, under an order for the detention of American pro- 
perty which had been issued in anticipation of the wcfi.% and wore 
sent in for adjudication. On the ease coming on for hearing a 
claim for the release of the vessels and their cargoos^was made by 
direction of the Swedish Minister, on the founds that Hanoe 
Bay was Swedish territory; that Sweden was at the tiihe 

(a) Hall, 378. ({s') Althoo^ it was so treated iikv;: 

(&) As to a proposal for |l;s con- the Japanese Prize Courts: see Tzka-* 
traotual abolition, see Barclay, Prob- hashi, 591. 
lems of Iht. Law and Diplomacy, 58, (d) Takahaahi, 22, 761. 

184. 
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neutral; and that the capture was therefore invalid. In tile result 
this claim was rejected, and both ships and cargoes were oon- 
detnned, on the ground that a state of war, with all its attendant 
consequences, legally existed at the time between Great Britain 
and Sweden. 

Judgment.] Sir W. Scott, in his judgment— after according 
the fullest recognition to the rule that acts of violence by (uther 
bclligeren^t within neutral territory were forbidden unless by per- 
mission of and subject to the responsibility of the territorial 
Power — ^proceeded to deal with the question whether Sweden was 
at the time to bo regarded as neutral. As to this, ho pointed out 
that the conduct of Sweden towards Groat Britain had for some 
time past been of an unfriendly charactar; tliat she had excluded 
British ships from her ports, and had adopted a course of policy 
imposed on hereby France, the enemy of Groat Britain, and that 
Great Britain had then occupied Hanoe, whereupon Sweden had 
issued a declaration of war. But inasmuch as this declaration was^ 
unilateral^only, it had been contended on the part of the claimant 
that no state of war existed at the time between tlie two countries. 

It seemed, however, perfectly clear that it was not any the less a 
state of war on that account. For war might (^xist even without 
a declaration on either side; as had, indeed, been laid down by 
the text writers on the law of nations. A declaration of war by 
one country was not a more challenge to bo accepted or refused 
at pleasure by the other. On the contrary, it served to show the 
existence of actual hostilities on onc^side at least; and hence put 
the other party also into a state of war, oven though he might 
think prop A to act on the defensive only. The treaty by which 
the war was concluded also clearly showed tlio existence of an 
antecedent st^te of war. Whatever the reasons for the hostile 
decUration on the p%rt of the Swedish Government, and whether 
due to f^co^ France or some other cause, the broad fact was that 
war existed. 

the second place, it did not appear ^at the place of capture 
Was for Hanoe was at tho time in oedu-^v 

that possession was a jioatil^^^ 
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possession and had not been disturbed. The claim therefore failed 
both in respect of the neutrality of Sweden and the neutrality of 
the place of capture. 


The main question here was whether, at the time of the capture, 
Sweden could be said to be at war with Groat Britain and the 
ordinary incidents of war to attach, having regard to the fact that 
the declaration of war was unilateral only. A similar question 
was raised at the Hague Conference of 1907, but appears to have 
been left unanswered (a). In the case of the Eliza A%n it was 
held that a declaration of war, even though unilateral, sufficed 
to establish a state of war between the parties, with all its attendant 
consequences, including the right of capturing enemy property within 
the territorial waters of either belligerent (b ) . And the reasoning 
adopted shows this to be equally applicable in a case where the 
war originates, not in a declaration, but in some act of force done 
by one party with intent of war, even though by the municipal 
law of either State some particular authority alone may have power 
to declare war beforehand; for, at bottom, war is a •question of fact, 
and once it exists in fact then all its legal incidents will attach, 
irrespective of the legality of its commencement ’c). Nor is this 
rule affected, in its results, and as between the belligerQjjits them- 
selves, by the provisions of the Hague Convention, No. 3 of 1907 (d). 
On the other hand, the mere imminence of war will not produce 
this result. So, in Janson v. Driefontein Consolidated Gold Mines 
(1902, A. C. 484), it was pointed out that “no amount of strained 
relations’* could be said to establish a state of war so as to affect 
the subjects of either country in their commercial or other transac- 
tions; for the reason that the law recognized a state of peace and 
a state of war, but knew nothing of an intermediate state which, 
was neither the one nor the otlier(e). Nevertheless, the more 
imminence of war will justify some precaution or delay on the part 
of subjects of either of the Pd^vers affected, and may thus indirectly 
affect their commercial relatioi^. So, in the case of the Teutonia 
(1870, L. E. 4 P. C. 171), a Prussian vessel under an English charter 
had received orders to proceed with her cargo to Dunkirk, in France; 
on arriving off that port on the 16th July, 1870, the master received 
information that war had broken out between Franc^ and Prussia, 
although in fact war was not declared until tli^l9th .Xuly; he there- 


(d) Pearce Higgins, 205. 

(5) See also The Prize Cases (2 
Black, at 668); and, as to notice to 
subjects. The Success (1 Dods.lat 133). 

(o) See Bole v. Merchants, 
Imuranee Co, (51 Maine^ 465; Scott, 
4|^); and The Nayade (4 0. Bob. at 


253). As to the meaning of the ex- 
pression foreign State at war with 
any friendly Stoto contained in the 
Foreign Enlistment Act, 1870, s. 4, 
see U. 8, v. Pelly (W. N. 1899, 11). 
(rf) Infra,'p. 18. 
ie) At P..493 et seq. 
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upon proceeded to Dover for enquiry, by which time war had 
actually broken out. In these circumstances it was held by the 
Privy Council that, although the ship could in fact have entered 
Dunkirk as required by the charterer on the 16th July, yet the 
taking of a reasonable time for enquiry was legitimate; and that, 
inasmuch as the subsequent outbreak of war had relieved the owners 
of the ship from the obligations of the charter in this regard, the 
consignees of the cargo were not entitled to damages for non-delivery 
at Dunkirk. 


(jrEKmAh NoTjfcis . — The Relation or State of War . — International 
war is a contest, carried on by armed force, eitiier between States, 
or between a State and some community or body which is treated 
as a State for the purpose of the conduct of hostilities. International 
war diifers from other kinds of war in that it has tho effect of setting 
up a new relation in law both as between tho belligerents themselves 
and as between each of them and other States. As between the 
belligerents, the state of war, although a departure from normal 
relations, is, nevertheless, a state of regulated violonco; in which 
tho conduct of hostilities is governed by certain principles and rules, 
wliich rest in paj:t on custom and in part on convention, and which 
are sanctioned in the last resort by tho action of international society, 
however jincertain that may bo in its operation (p). As between 
the belligerents and neutral States, the new relation is also governed 
— and here, perhaps, more effectually — by principles and rules which 
have a similar basis and an added sanction. But cases of purely civil 
strife, or hostilitios carried on against filibusters or jnratos, or contests 
witli the barbarous or semi-barbarous communities not possessing 
the requisites of statehood (h), establish no such relation, and do 
not strictly involve an application of the rules that govern inter- 
national war; even though humanity or regard for international 
opinion or the fear of retaliation may dictate their observance (a). 
In cases of civil war, indeed, where the circumstances are such as 
to affect the interests of other Stated’ in a manner similar to inter- 
national war, and where the war is waged on either side by a commu- 
nity or body having an organized government capable of carrying 
on war according to established rules, a recognition of belligerency 
is, as wo have seen, usually accorded (k). And the assumption by 
a State, in repression of armed rebellion, of rights as against 
other States and tneif subjects, which strictly belong only to a state of 
war, will have a similar effect (2) • In such cases the war will rank 

(pi See vol. i. 14. and, as to belligerent powers exercised 

fa) Ibid, 48. in civil war, Wheaton (Dana), 374, n. 

(%) As to their application in cases (k) See vol. i. 66. 
of "insurrection,” "rebellion,” and (t) As to the assumption of a r^ht 
"oivil war,” under the United States by the leuitimate government to omse 
qrstem, see Moore, Digest, vii. 159; ports within its territory, whi^ are 
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for external purposes os a >var between States; even though ite 
incidents in other respects may continue to be regulable by the 
domestic law. So, during the American civil war, belligerent rights 
were exercised botli by the United States Government, and after 
its recognition by tliat of the Confederacy, over the subjects and 
property of other States, according to the accepted rules of war; 
whilst the former also treated the moinlwrs of tlie armed forces of 
the Confederacy as qualified belligerents; although it refused to 
recognize, under tlie domestic law, either the existence of the Con- 
federate Government or its final disappearance (m). With the 
objects of war, whether inuiioiliate or ulterior, international law- 
does not concern itself; nor does it now^ recognize any distinction 
between difi'ei-eiit forms of vvar(w). A w-ar may, how-ever, be 
“limited,"’ or localized as regards the area of hostilities, although 
this can only arise from policy or agreement and not as a matter 
of legal obligation. So, iu the Turco-Italiaii war of 1911, Italy 
originally declared her intention not to land troops in any part of 
the Ottoman empire except Tripolitana and Cyrenaica and to con- 
fine even lier naval operations to the protection of the expedition 
and of the Italian coasts an<l iiitorosts (o); although this statement 
of intention w^as not, in the result, wholly adhered to (p). 

• 

The Place of War in the Intermiional System.— BeUvoen States, as 
between individuals, some sanction, other than nforal, is required 
for the repressipn of wrongdoing. In both cases such ^ sanction 
. w^as originally found in solf-rcdreHS, which was in ofieot a form of 
war, either public or private. In the passing of private war, wo 
notico, broadly, a stage of unregulated self-rodims; a stage at which 
self-redress Avas subjected either in its inception or execution to 
certain customary'^ restrictions ; and finally, a stage at which 
it was, save in very exceptional cases, replaced by a system of 
judicial redress, under which a remedy has to be sought at 
the hands of the Courts, whoso decrees are enforced by the 
executive authority (g). As regards public Avar, hoAA^ever, inter- 

roally in hostile occupation, with«it Oppouheim, ii. 76. 

.recourse to blockade, see Taylor, 459 ; (o) See Barclay, The Turco-Itaiian 

and, on the subject g’eiicrally, Oppefr- War, 96, n. The Albanian coast was 
heim, ii. 65, 321. ' not touched, apparcntly^n virtue of an 

(oi) See The Amy Warwick (2 uf^reement between Austria and Italy; 
Sprague, 123; Scott, 62, n.); Taylor, Salonica and Macedonia, for fear of 
459; and Wheaton (Dana), 84, n., trouble in the Balkans; and the 
874, n. Asiatic ooas^ for Hie reason that 

(«) Karlier writers draw a distinc- Kuropeans would have been so largely 
tion between public, private, and affected, 

mixed war, and between perfect and (p) As the war proceeded, the 
. imperfect war: see Taylor, 452 ; of operations was extended. IaAp^4r 

Wheaton (Dana), 878 et neq. For an 1912,^ for instenoe, cables bwfeeii; 
; example of what was formerly term^ Turkish ports in the Levant 
. /^qualified ” war, see Bom v. Tingy (4 and the forts of the Dardanefies 
ijwl. 87) and Moore, Digest, vii. 156; barded, whilst in May the 
0 ^ subject mnerally. Hall, 60 . Rhodes wm booupied. . 

«#g.; Westlake, li. 1 et (g) Lawrblice, 3^^ 
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national law has, as wo have 8oen(r), no machinery, either judicial 
or administrative, for compelling States at variance to submit their 
disputes to arbitration (s), or even for giving cfffoct to awards where 
arbitration has bdeii resorted to. Hence war is still treated "as 
an indispensable factor in international life, and as a permissible 
form of international action. By international agreement, indeed,, 
it has been attempted both to minimize the occasions for re- 
sorting to war and to humanize its metliods. But that international 
law still remains a jus belli ac pads, as in Grotius’ time, may be seen 
from the fact that no less than live out of the six Conventions 
framed by the first Hague Conference, and no less than twelve 
out of the fourteen framed by the second Hague Conference are 
intended to regulate war or the methods of conducting it. And 
even though wo may believe that the circumstances previously 
described (t) may serve to impose some, additional restraint on wars 
in the future, it is manifest that for a long time to come military 
efiiciency must continue to be the main condition of national secu- 
rity and a '' balance of power ” the best guarantee of tlie general 
peace. International law does not oven attempt, except in a very 
general way, to determine at what stage a State may have recourse 
to war, but leaves it to each State to determine this for itself; and, 
once the relatioji of war is established, it treats pach belligerent as 
having equal rights, irrespective of the cause or initiation of the 
war. Nevertheless, a stage has been reac’hod at which it is attempted 
to impose certain checks on having recourse to war, as well as re- 
straints on the methods of conducting it, although these differ greatly 
ia their relative value. The former consist in part of the formal 
undertakings and pledges embodied in the Final Act of the Hague 
Conference of 1907 (u); and in part of facilities for the peaceful 
adjustment of international disputes afforded by the Peace Conven- 
tion of 1907 (sc), which are now greatly extended by particular 
treaties (^). It is true that these restrictions possess, for the most 
part, no other sanction than that which may be found in international 
opinion and the possibility of common international action, and that, 
they are often disregards in prac^tice. But, as against tills, it is 
at least a present advantage that the means for averting recourse' 
to war shsld be readily available^And the obligation to use them: 
formally acknowledged; whilst it is probable, as the result of causes: 
previously enumerated ( 2 :)'— and especially of the losses and risks, 
which a wa{ of an^ magnitude now entails on the world at large, 

; (ry See^v^ of international differences, without' 

within the narrow limits the reservation, as heretofore, of ques-:, 
indicated in vol. i. 89. tions of "national honour’’ or "viM 

V(t) Scsvol. i. 40. interests”; see vol. i. 88. The re- 

f«) i8jd*.;88. strictions imposed by H. No. 8 

1907, belong rath^ to restraints 
r ^ by treaties that the conduct of war. 

II? Sf 
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mmen^i 

r>ietv has c 


society has only reached the second of tlieso stages. Inter- 
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and the oonso^uent odium that attaches to a diUurbance of the 
peace — that recourse to ^hem will become more truly obligatory as 
time proceeds. The restrictions imposed by custom or convention 
^ on the methods of conducting war will be considered hereafter (6). 

The Law of War. — ^An ideal code of war would need, amongst other 
things — (1) to define the just causes of war; (2) to affix penalties for 
unjust war; and (3) to regulate the inception, the conduct, and the 
termination of war, aa well as its eiffect on the legal relations both of 
belligerents and neutrals. (1) With respect to the first of these 
subjects, international law does not even attempt to define the just 
causes of war(c). Some writers indeed purport to set forth the 
grounds on which war may justly be entered on (d) ; but 8uch,attempt8 
have no direct value (e), both because the alleged causes of war are 
frequently not real causes (/), and also because the real causes of war 
are commonly either too complex to be brought within tlie range, or too 
overwhelming to be brought under the control of legal rules (p). 
Nevertheless, the Hague Convention, No. 3 of 1907(h), requires 
that a declaration of war shall embody a statement of reasons 
for the war(i); with the object no doubt, of bringing both 
national and international opinion to bear on intending belli- 
mrents in restraint of unjust wars (Ic). (2) As to the af- 

fixing of penalties for unjust war, international law, apart from 
its inability to define or decide questions of justice or injustice in 
regard to war, has, as we have seen, no machinery for this purpose (1). 
^3) But, so far as relates to the actual conduct of war, th(f rules of 
international law are now both comprehensive and fairly uniform. 
As between the belligerents themselves, it prescribes rules as to the 
opening of hostilities, the qualifications of combatants, the means arid 
instruments of war, the treatment of prisoners, the care of the sick 
and the wounded, the right and duties incident to military occupation, 
and the termination of war. And, if we take into account recent 


(6) See p. 91, infra ; and on the sub- 
ject generally. Hall, pt. i. c. 3, and 
Westlake, ii. 3 ct aeq. 

(e) Except, of course, in so far as 
this may be involved in the enuncia- 
tion of international rights and dutieSf 

(d) See Taylor, 461; Ilalleck, i. 
489; Woolsey, 184. 

(e) Although, if there were any 
general agreement, they might perhaps 
possess an indirect Value, as aimng in 
the formation of national and inter- 
national opinion, and, in this way, 
.imposing some internal and external 
ehedk on wars that did not conform to 
their rules. 

(f) Wars apparently offensive are 
sometimes measures of self -protec- 
tion; as where one Power is forced to 
strike in order to prevent a hostile 


Power from completing preparations 
that would ensure its overthrow. 

(< 7 ) Hall, 61; Oppenheim, ii. 74 
et seq. 

(k) Infra, p. 18. 

(i) In the case of a opfiditional de- 
claration it appears to be assumed that 
the conditions themselves will ade- 
quately reveal the reasons for the war, 

(k) The report, howler, recognizes 
that the real zfasons wul often not bo 
given; but apparently regards the. 
obliga^on of making a formal state- 
ment of reasons, especially where snoh 
reasons are ill-founded or out of pro- 
portion to the gravity of ihe weir, as 
likely to operate in restraint of has^ 
action: see Pari. Papers, Miso. Ko. 4. 
1908, p. 121 ; Pearce Higgins, 204. 

(0 18. 
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Oonventions (^n), the same observation applies to the relations that 
arise between the belligerents on the one hand and neutral States 
and their subjects on im other (n). 

War in its relatum to Individuals: (i.) The traditional View.— 
The extent to which war may afiect individuals who are identified 
with either belligerent really depends on usage and convention, and 
not on legal theory. Nevertheless, before passing from the 
theoretical aspects of the law of war, we need to advert 
briefly to certain theories that have been formulated with respect 
to the position of the individual in a war between States. 
One of these, which may be said to represent the traditional view, 
finds its test expression (o) in an opinion of Vattel, which was 
recently quoted with approval in Janson v. Brief ontein Consolidated 
Mines (1902, A. C. at 493) : Quand le condiLcteur de Vetaty le souve- 
rain, declare la guerre d un autre souveram, on entend que la nation 
entire declare la guerre d une autre nation. Car le aounerain , • . 
agit au nom de la societe entire, et les nations n'ont affaire, les 
unes aux autres, qu'en corps dans leur qualite de nations. Ces deux 
nations sont done ennemies; et tons les sujets de Vune aont ennemia de 
tous lea sujets de Vautre ” (p). The same view is also reflected in the 
American decisions (q). This theory, whilst recognizing that war is 
primarily a relation between State and State, yet reco^izes also that 
in this, as in other external relations, the individual is necessarily 
identified with his State, alike in interest and responsibility; and, 
hence, tliaWhen war breaks out between two States, the. consequences 
of that relation are not confined to their Government or artfied forces, 
but extend also to their individual members ; with the result that Ihe 
subjects of each become the enemies of the otlier, even though the 
consequences of such enmity have now teen relieved of much of their 
former severity (r). This view also accords with the existing practice 
in war; under which all persons resident in belligerent territory are 
subject not only to the risks incident to military operations (s), but 
also to contributions, requisitions, and collectivo penalties (^), as 
well as the suspension of their ordinary rights by military law, 
and the capture of their property on the 8ea(w). Nor is it in 
any way inconsistent with those mitigations in the conduct of 
war, under which individuals, as comljatants, are spared all unneces- 
sary suffering; and, as non-combatants, are spared both in person and . 
properly so far as the exigencies of war will permit, or with the 


(m) Indndings-the De^aration of 
London, 

(«) Infra, p. 281. 

(o) That is, if we make dne allow- 
anoe for the ohanges that have since 
taken plm in the conception of sove- 
reignty; as to which, see vol. i. 60, 
T8. 

(p) See I>roit des Gem, Hi. o. 6, 
$ 70;; ^ 71 L. j. K. B. at 882, where 


the passage in question is correctly 
given. 

(q) See The Benito Batenger (176 
U. S. 668; Scott, 621). 

(r) Hall, 64; but see also West- 
lake, ii. 88. 

(s) As in the case of bombardment, 
infra, p. 99. 

(0 Infra, p. 110 et laeq. 

(ii) Infra, pp. 49, 60, 162. 
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jposisible extension of these mitigations in the future; for such alle- 
viations are really changes in the incidents of the relation and not 
in the relation itself . 

(ii.) The newer View. — ^Another theory of war in its relation* to 
the individual was propounded by Rousseau in his Contrat Social* 
Here it is said — guerre n'eat done point une relation d'homme 
d homme, niaia une relation d'Mat d etat, dans laquelle les particuliers 
ne 8ont ennemis qu'accidentellement, mn point comme hommes, ni 
mime comme citoyetis, mais comme aoldats; non point comme 
membres de la patrie, maia comme aes defenaeura (x). This theory 
was originally put forward only as a philosophiocd principle; and 
probably without any appreciation of the deductions now sought to be 
derived from it. It was, however, subsequently adopted in almost 
identical terms by the French Courts (y) as a legal doctrine; and has, 
in this character, since been widely accepted by a great number of 
European writers, by whom indeed it is often put forward as a funda- 
mental principle of international law; although for the most part 
rejected by English and American jurists ( 0 ). Its effect, if applied 
in practice, would bo to sever the individual from his State in all that 
pe^iiis to war, except in so far as he is engaged in its service or en« 
rolled in its fighting forces; or, oh a broader construction, except in s6 
far as he contributes to the i)rosecution of the war (U)* It would debar 
him, on the one hand, from taking any active part therein, whether 
direct or indirect, under pain of being treated as a criminal; and 
would exempt him, on tlie other, from its injurious effects, whether 
as regards person or property. Such a doctrine is, however, open to 
grave objection (h), whether we regard it as purporting to state the 
law as it is, or as it should be. As a statement of the existing law, 
it is altogether inconsistent with current practice; under which the 
individual is, on the one hand, seriously affected at many points 
alike in respect of person and property by the operations and in- 
cidents of war, whilst he is, on the other, entitled not merely to 
render indirect aid, but, under certain circumstances, even to take an 
active part in resistance to the enemy (c). Nor is it even desirable 
that tho la^^' should conform to this theory; for by relieving the 
individual from the responsibilities and incidents of war, save in 
exceptional cases, it would re/luce war to the level of a duel between 
professional soldiers, and thus relax one of its most ffieotive deter- 
rents (d); whilst in confining resistance to the organized forces of 
a State it might seriously imperil the national independenoe of the. 
non-military States (e). Nor can the amelio^tion t^at has actually; 


jti. 


Du Contrat Social, i. c. 4; 
^or a comment, see Bordwell, 47. 
By M. Portalis, in his address 
on ine occasion of the opening of the 
Conceit dee Priees, in 1801. 

(si) Hall, 65 et eeq* 
roO HaU, 64. 

(6j Apart from the logical objeo- 
tion.tiiat the State, as distinct frem iti 


individual members, is an abstraotibn ; 
to which force cannot be applied. 

(r) So H. R. 2, espressly legaUiiee 
the spontaneous rising of anvotiierwise : 
peaceable population in terrttpfy^ 
occupied.:'' ' 

: Yen Holland, War .dn iAnd, 
?eVHall,6?. 
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taken place in the jLisages of war be attributed to this theory, for 
that amelioration really began before it was formulated, and has 
since extended equally to combatants and non-combatants (/). 

The Commencement of War : (i.) The Question of Authorization^ 
— ^With respect to the due authorization of war, all that international 
law is concerned with is that war should be initiated by some authority 
representing the State, in order that the fact may be duly ascertained 
and binding on the nation resorting to it. In municipal law the right 
to declare war is commonly vested in some particular aiitliority {g)\ 
but the w^ant of formal declaration by the prescribed authority will 
not preclude tlie existence of a state of war if hostilities with intent 
of war have been actually entered on by either party. The require- 
ments of the Hague Convention, No. 3 of 1907, with respect to formal 
notice will, however, for the most part, obviate any doubts that might 
otherwise arise on this point in the future. 

(ii.) The Question of Prior Notice: (a) Under the Customary Law. 
— In view of the fact that the conventional law does not cover all 
possible contingencies in relation to the commencement of war, the 
rules of the customary law have not altogether lost their appli- 
cation. Our previoiw^ survey of the practice of States on this subject 
suggests the following conclusions: (1) tliat under the customary law 
no formal declafatioii or specific notice could be regarded as in- 
dispensable to the opening of hostilities, although it was usual 
for belligerents either before that occurrence or shortly afterwards to 
issue a proBlamation announcing the fact of war and sometimes giving 
reasons for it(h); but (2) that whether a formal declaration was 
issued or not, and whether it was issued before or after, the commence- 
ment of war, no Stahi was- justified in oj>ening liostilitios against 
another State unless friendly relations had been severed at such time 
and under such oircumstances as to guard against any reasonable 
danger of surprise (i). The former of those rules has now been 
superseded, as betw-een the groat body of civilized States, by the 
provisions of the Hague Convention, No. 3 of 1907; but the second 
still remains operative. 

(b) The Effect of (he Hague Conventions. — The Convention “ re-^ 
lating to the pacific settlement of fnternational disputes,” No. I 
of 1907, pledges its signatories genojplly to the adoption or acoept- 
anoe of variifus methods of amicable settlement, such as arbitration, 

(/) Sucii mitigatioim are really Crown, although actually in tlio Cabi- 
attributable to a variety of causes, of net ; under the United States Constitu- 
whioh the chief nave bcei# the require- tion, in Con^^ress; under the French 
ments of disolpline, the general Soften- Constitution, in the President with the 
ing of manners, and the development - previous assent of the two Chambers; 
of a keener sentiment of humanity alike and under the German Constitation*' 

in national and international life. On in the Emperor with the consent of 

the snbjMt generally, see Hall, 63 et > the Bundesrath, except in eases of 
/ Westh&e, ii. 32 et eeq . ; Oppen- attack, 
heun, ii. 60 of 'W As to notice to neutrals, «ee 

So, under the British Constita- p. 287, 
tidn mis rightla vested formally in the (i) Supra, 1 . 
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i; ^ and good offices, before having recourse to war, The 

nature and effect of these methods have already been discussed (fc). 
A more specific obligation is now imposed by the Convention “re- 
lating to the opening of hostilities/’ No. 3 of 1907. This Convention 
: (1) recognizes that as between the contracting Powers hostilities :i 
ought not to commence without previous and explicit notice, in the 
form of either a declaration of war, stating the grounds on which it 
is based, or an ultimatum, containing a conditional declaration of 
war (Art. 1); and (2) provides that the existence of a state of war 
. should also be notified to neutral Powers ‘without delay, and shall not 
- take effect in regard to them until after the receipt of a notification, 
which may, however, lie given by telegraph, although neutral Powers 
cannot plead the absence of notification in a case where it is estab- 
lished beyond question that they were in fact aware of the state of 
war (Art. 2). The former provision applies only to cases of war 
between Powers that are parties to the Convention; but the latter 
applies where either of the belligerents and any neutral Power are 
. parties thereto (Art. 3). Art. 1, it will be observed, whilst requiring 
an absolute or conditional declaration, does not interpose any interval 
between the declaration and the commencement of hostilities (2). 
Inasmuch as there is nothing in the actual terms of the Convention 
to prevent the declaration and attack from being^ delivered simul- 
* tanoously, it would seem that on this point the Convention must be 
read subject to the earlier rule, which forbids tteachory and sur- 
prise (m). Art. 2 merely converts a requirement previously resting 
on courtesy and convenience into a legal obligation (w).^ The main 
value of the Convention lies in the fact that it will serve, in cases 
where it applies and is observed, to mark clearly the fact and date 
of the outbreak of war, and especially the date as from which neutral 
duties and liabilities>>will be deemed to accrue. At the same time, 
the signatories do not pledge themselves absolutely to refrain from 
hostilities without a prior declaration, but merely recognize that 
as between them hostilities “ought not to commence “ without pre- 
vious and unequivocal warning (o). The object, no doubt, was to 
exclude cases in which it might be necessary to use instant force in 
order to repel some hostile preparation or movement, occurring either 
at a place where communication with the war-declaring authority 
would be difficult, or under cimmstances where the other peurty would 
obviously have no cause for complaint on the ground of surprise (p). 

; Both in this and in any other case where acte of force are resorted 
: to with intent of war, but without declaration, a state of war will 
ensue, and the usual incidents of war will a(ttach in>the same way 

I (k) Arts. see vol. i. pp. 84, CoDference: Pearoe Higgins, 804. 

359. In the Turoo-Italiah war of 1911 (m) Supra^ p. 17. 

^ no attempt appears to have been made, p. 287-8. 

either by Italy or by other Powers, to fo) In the English oiBoud trauh 
comply with or take advantage of lation,however, this is rendered 
these provisions. not oommenoe.’’ 

^ (2) A delay of twenty-four hours (j?) Westlake, ii. 24, 267v^ 

v was proposed hut not accepted by the . ^ 
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as ander the earlier customary law (g). Nor do the provisions of the 
Convention apply where acts of foroe in the nature of reprisals or 
pacific blockade are resorted to, whether as methods of constraint 
short of war, or as measures of international police (r); although if 
the State sought to be coerced should elect to treat such acts as a cause 
of war, it would seem to be incumbent on it to issue a declaration of 
war (s). The Convention applies to all cases of war between States, 
whewer sovereign or semi-sovereign, as well as to the accession of 
a new belli^rent; but not, of course, to cases of civil war, which do 
not come within the range of international rules until there has been 
a recognition of belligerency {t). The Convention was signed by 
42 States, and has so far been ratified or adhered to by 17 Statea, 
including Great Britain and a majority of the greater Powers (u). 
Its requirements, so far as they extend, will probably be observ^ 
in futiue wars t^tween civiliz^ States. But their ineSectiveness 
as a safeguard against precipitancy in the making of war in a 
case where either Power is intent on hostilities, is illustrated 
by the events that attended the opening of the Turco-Italian war 
of 1911. On this occasion the Italian Government, after making ;; 
some show of complaint as regards grievances alleged to have 
been suffered at the hands of Turkey, despatched on the ^6th Sep- 
tember by ciphei^ telegpram an ultimatum to the Turkish Government, 
with 24 hours* grace from the date of presentation. This was pre- 
sented at Constafitinople on the morning of the 28th September. A 
reply was^immediately despatched by the Ottoman Government, but; 
was pronounced to be unsatisfactory. In the result a declaration 
of war was issued by Italy on the 29th September, and delivered to 
the Ottoman Government on the same day; whilst a notification of 
the existence of a state of war was simultaneously issued to other 
Powers (a?). Despite the limits imposed by custom and convention, 
the opening of hostilities still appears to be mainly a question of ; 
strate^. 


THE ENEMY CHARACTER OF PERSONS— 

(i) NATIONALITY. 

SPABENBXrSGH r. BANNATTNE. 

[1797; 1 Boa. & P. 168.] 

Casa.] Burm^ wa| between Great Britain and Holland, the 
plainHff* wbo was a native of Oldenburgh in Germany, had been 

1909. 

; (r) 1. 845 et aeg, (0 Supra, p. 11. 

(»y;Tbii is in order to fix the <^te (m) Seo Table, App. xiv, 

; at wmcii a etete of war will be deemed {x) Hostilities commenced at cnce^\ 

§ have arisen. For a fttUerdis^ See Barclay, The Tordo-ItiUiw 

tliti sahleet^see an article by Prof. 21 et aeg,; and for the of 

109 e# 
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captured by the British, whilst serving as a sailor in a Dutch 
frigate, and sent to St. Helena. At that place he was by order 
of the governor put on board the “Caledonia,** a British merchant 
vessel then in want of hands, and served as a sailor on board her « 
during the voyage to England. On arrival in England he was 
handed over to the commissary of prisoners and held as a prisoner 
of war. He subsequently brought an action for wages due to 
him in respect of his service on the “Caledonia.** To this it was 
objected that ho was an alien enemy and could not sue whilst in 
confinement on a contract entered into as a prisoner of war. It 
was held, however, that, inasmuch as the plaintiff was a natural 
born subject of a State in amity with Great Britain, and as his 
character as enemy was founded only on a service which had since 
come to an end, he was not to be regarded as an alien enemy, and 
that ho could sue on a contract entered into by him, even though 
he was still held as a prisoner of war. 

• 

Judgment.] In his judgment, Eyre, C.J., pointed out that the 
plaintiff was by birth and natural allegiance a neutral; but that, 
having been captured whilst serving on board a public vessel of 
the enemy, he must be considered an alien enemy quoad such 
hostility. As sopn, however, as such a person became free from 
the enemy service the character of enemy would be purged. If, 
then, the Crown had not thought fit to hold the plaintiff as pri- 
soner of war, he would have been considered not as an enemy 
but as the subject of a State in amity with this country. The 
difficulty arose from the fact of his having been detained as a 
prisoner of war. But he was so detained, not in consequence of 
having the permanent charae^r of enemy, but as having joined 
in an act of hostility. The former character arose from the fact 
of a person being in allegiance to the State at war with us; and 
the allegiance being permanent, the character was permanent. A 
neutral might indeed be an enemy with respect to w'hat he was 
doing under a local or temporary allegiance to a Power at war 
with us, but when that allegiance determined the enemy character 
also determined. In the present case, the commission under which < 
the plaintiff, being a German, acted, was put an end to by the 
capture of the frigate on which he was; and his temporary 
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character of alien enemy ceased and determined with the authority 
under which he acted. 

An alien enemy^ in English law, means, generally, an alien who 
belongs to a country which is at war with Great Britain. In 
dealing with this question, however, the judgment in Sparenburgh 
V. Bannatyne draws a distinction between a permanent enemy char- 
acter and a temporary or adventitious one. The former is stated to 
depend on allegiance; this being the form in which English law 
expresses its conception of nationality (a). According to this prin- 
ciple, evei^ person in allegiance to the enemy State is deemed primd 
fade to have an enemy character; whilst everyone in allegiance to a 
neutral State is deemed prima fade to have a neutral ohanaeter. 
B^rom this it would seem that the English law, in determining enemy 
character, starts equally with the continental systems from the stand- 
point of nationality (b). And although for many purposes “ nation- 
ality ** as a test of enemy character in war has, as we sliall see, now 
been displaced by 'domicile,” there are still cases in which it remains 
operative. So, if on the outbreak of war it were found necessary for 
military reasoni^ to expel alien enemies from British territory— a 
measure still permissible, although now unlikely to be resorted to— 
the test of natiohality would stm be applied; whilst it would also 
apply, under the municipal law, to cases where a British subject, 
even thoifgh domiciled elsewhere, was found in arms against his 
native country (c). And this primary test of enemy or neutral char- 
acter, although liable to be suspended by other tests, is always liable 
to revert when the latter cease to apply. A temporary or adventitious 
enemy character, on the other hand, will attach ta persons who are 
bound to the enemy State by some particular bond of association, 
whether local or personal. This will include (1) persons who are 
found in the military or naval service of the enemy (r/); (2) persons 
who are found serving on board oven private vessels of the enemy, 
subject now, however, to the alleviations provided by the Hague 
Convention, No. 11 of 1907(e): porsons who are engaged in 

the enemy navigation, or identified with the enemy by the grant 
of exoeptioijpl trading privileges (/)^ ami < 4) persons who are domi- 
ciled or reside and carry on trade in the enemy territory (^r). And 
similar principles are recognized by the American Courte; although 
with some occasional divergence as regards their application (h). 
• a 

(a) See vol. i. 50, 172. The hostile character will ahio affect 

(5)iA8 to differences in the criteria with liability other vessels belonging 

of nationality, see ibid, 172. to the same person that have no 

Co) Ibid. 188. national character impressed on 

(rf) Sparenburgh v. Bannatyne them: sec The rrwndtehap (4 0. Bob. 

(eupra). et 167). 

(a) Infra, p. 27. (g) The Harmony (2 0. Rob. 822); 

(/) The Endraught (1 C. Bob. 22); infra, p. 22. 

The Anna Catharina (4 G. Bob. 107) ; (A) See The Venue (8 Cranch, 258); 

Behrene v. Bucher (1 W. Bl. 818). The Society for the Propagation of 
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Some of these grounds of enemy character or connection, including 
domicile, which is the most important, will be considered in connec- 
tion with the case next following (f), whilst others will come again 
. imder review in connection with the subject of enemy property (fc). 


(ii) DOMICILE. 

THE ^^HAEMOHY,” 

[1800; 2 G. Bob. 822.] 

Case.] In this case the question was as to the liability of certain 
property which had been captured at sea during tlie w'ar between 
Great Britain and France; and this again turned on the hostile 
or non-hostile character of the owner. From the evidence it 
appeared that the owner, Murray, was a partner in a house of , 
trade in New York, and that he had gone to France in 1794 as 
super-cargo of a vessel on behalf of his firm, the^e to dispose of 
the cargo. Notwithstanding the special character of this original 
purpose, ho continued to reside in France, save for a Bj*ief visit 
to America in 1795 — 6, acting on behalf of his firm in the receiv- 
ing and disposing of cargoes; and, although at the time of the 
first hearing (a),,his^residence in Franw^ had not lasted for a year, 
yet the evidence of letters and documents all went to show an 
intention to form a permanent residence there. This was 
strengthened by the fact that he had thereafter continued to 
reside there until the date of the present proceedings. On these 
facts it was hold that Murray had acquired a French domicile, 
and hence an enemy character^/or the purposes of the war; and 
that the property was therefore liable to condemnation. 

Judgment.] Sir W. Scott, in his judgment, observed that the 
question of domicile was one of considerable^ difficulty; depend-^ ^ 
ing on a great variety of circumstances hardly capable of Iteing 
defined by any general precise rules. Of the few principles that 

iAtf QoBpel V. Wheeler (2 GalL 105); Infra, p. 152. 

STAtf (4 Wheat. 106) ; The \a) Ihe claim in the present case ; 

Antonia Johanna (1 Wheat. 169) ; and had been reserved for furuier proof in 
cases referred to in Scott, 604, n. respect of Murray’s interest. 

■;,V,(0- ^»fra, p. 28. . 
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could bo laid down generally^ one was that time constituted the 
grand ingredient in determining domicile. In most cases it was 
conclusive. It was not unfrcquently said that if a person came 
to a country only for a special purpose, that should not fix a 
domicile. But that statement must not be taken without some 
qualification, or without some regard to the time whichjsuch a 
purpose might occupy. For, if the purpose was of a kind that 
might or did actually detain the person for a great length of 
time, then a general residence might grow upon tlio special pur- 
pose. After such a long residence the plea of an original special ; 
purpose could not avail; and it must be inferred that other pur-,: 
poses had intruded on the original design, and had thus impressed 
on the party the character of tlie country in which he resided. _ 
If a man came into a belligerent country at or before the beginningl- : 
of a war, it was only reasonable not to bind him too soon to an 
acquired character; but if he continued to reside duidng a good 
part of the war, and contributed by payment of taxes and other 
means to the stremgth of that country, then ho could not be allowed 
to plead lys special purpose against the rights of hostility. There 
must be a time which would stop such a plea, even though it could 
not be fixed a priori. The question of domicile, in fact, must bo 
considered in relation both to time and occupation, with a great 
preponderance on the article of time. 


For certain purposes, such as the determination of the iia- | 
bility of property to maritime capture in so far as this turns on 
the enemy character of the owner^the enforcement of the rulea^^ 1 
prohibiting trade with the enemy, and the exclusion of alien 
enemies &gm rights of suit, the* British and American Courts . 
have long since Copied the test of domicile (&). The nature and 
consequences of domicile in general liave already been described (c). 
The domicile here contemplated is, however, almost invariably a 
domicile for tommeriial purposes, for the reason that it is commonly 
only in cases of trade that the question of the liability of property to 
maritime capture arises. Such a domicile is therefore frequently 
styled a commercial domicile.” This denotes a settled residence in 
a particular country for the purposes of trade, by virtue of which a 

• 

(by As to how this came to invade U well marked in 0*Uealy v. Wilnon : 
the earlier winciple, see IViss, ii. 298 (1 Camp. 482). 

0 tj 0 e, Jn^^nglish law the transition (e) See voi. i. 208 et sey. 
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person, even though a subject of some other State, is deemed to be 
BO far identified with the State in which he resides and trades os to 
share its national character, whether as belligerent or neutral, in time 
of war. At the same time, similar consequences will attach to the 
ordinary “civil domicil©” in cases where the facts are such as to 
admit of their application (d). 

The more important applications of the principle of domicile, 
in this connection, are shortly as follows: (i.) All persons domiciled 
in the enemy country are, for the purposes above mentioned, treated 
as having an enemy character so long as such domicile continues, and 
this even though tliey may by nationality be neutrals or oven British 
subjects. As regards neutrals, if a neutral, after the commence- 
ment of the war, continues to reside in the enemy countiy for the 
purposes of trade, he is considered as adhering to the enemy, and 
as disqualified from claiming os a neutral (e). As regards British 
subjects, the same rule is applied, with the result that such persons, 
if they continue resident in the enemy country after the outbreak of 
’war (/), will be treated as hostile as far as relates to their trade. Hence 
tlieir ships and property on the seas will be liable to capture, whilst 
tliey theuLselvos will be incapable of suing in the national Courts 
during the war ; although they will not otherwise forfeit their national 
character, or incur any further penalty, unless they engage in 
actual hostilities against tlieir own country (^). ,(ii.) Conversely, 
all persons domiciled in neutral, or British, or allied territory are 
regarded as Jiaving a neutnil or friendly character, as tha, case may 
be, so long as such domicile continues (h). So, oven onemy subjecte, 
if domiciled in a neutral country, will be free from the disabilities of 
the enemy character -so far as concerns property connected with their 
domicile; whilst British subjects, if similarly resident, will be free to 
engage in trade with the onemy in so far as this is open to neu- 
trals (i). And the same rule will apply where enemy subjects are 
domiciled in British territory, if they are allowed to remain; although 
in such case, like all other persons domiciled there, tliey will be 
debarred whilst mvh domicile continues from engaging in trad© with 
their native country (/c). Whore a person belongs to one of those 

(d) As to how far thoro is any sub- 
stantial distinction between thes^ 
forms of domicile, see vol. i. 208 et 
sfq. The term “ domicile do guerre^'* 
or ^'war domicile,” which is used by 
some writers, such as Nys, lytoit Jn- 
ternational^ iii. Idl, and Westlake, 

Int. Law, ii. 50, ia probably more 
appropriate. 

(e) The Aina (Spinks, 8') ; ace also 
The Harmony (2 C. Rob. 322) and 
The Indian Chief (3 C. Rob. 12). In 
The Aina the rule was applied to the 
ease of a person trading in the enemy 
oountrv who also acted as consul for a 
neutral counti^. As to the position of 
ooiMuls, see vol. i. 818. 


(/) Unless by licence of the Crown. 
(< 7 ) (TMealy v. Wilson (1 Camp. 
482); McConnell v. Hector (3 Bos. 
h P. 113); Exp. Baglehole (18 Vos. 
526); The Venwt (8 Cranch, 253). 

(h) Bell V. Tleid (1 M. & S. 
726); The Augeliq^te (3 C. Rob. App. 
B. 137) ; The Banous (4 C. Rob. 256, 
n.); The Postilion (Hay & Mariott, 
245). 

(0 Bell V. Reid (1 M. & S. 
726) ; The Banom (4 C. Rob. 255, n.) ; 
Murray v. The Charming Betsy (2 
Cranch, at 120). 

(Ar) Janson v. Briefontein Con- 
solidated Mines (1902, A. C. 484). 
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communitios previously described as “extra-territorial/’ his domi- 
^i^le will bo that of the State under whoso jurisdiction he has placed 
Wm8elf(Z). (iii.) But an “enemy character” which is based on 
domicile is recognized as being merely provisional and tetni)orary, 
and may therefore be avoided by proof of abandonment. If, there- 
fore, on Hie outbreak of war a person resident in the enemy country, 
whether b}' origin a British subject or neutral, tekes in good faith 
active steps to transfer himself to another country," he will divest him- 
self of the enemy character (m). In such cases, however, the onus of 
proof will bo on the })arty alleging the change (n); althougli such an 
abandonment will bo moi’o readily infori’ed wlion the change is from 
an acquired domicile to a domicile of origin than where the ease 
is reversed (o ). But where a person is at once a national of and 
domiciled in the enemy (country, it wouhl appear that when war has 
broken out, he will not be able to divest himself of an enemy character 
as regards his trade by migrating to another country (p). 

Where a person is domiciled in a nmitral (*oiintrv, but has a 
house of tiiide or an interest in a house of trade in the enemy 
country, he will also be doomed to have an enemy character; 
although in this case only as regards such property as may be con- 
nected with the enemy house, his other property being tleemed to 
have a neutral character (^) . On the other hand, where a person, who 
is domiciled in thoftnemy country , has a house of trade or an interest 
in a house of trade in a neutral country, his interest will be traated 
as enemy pfoperty, on the gi'ound that an enemy domicile imparts a 
general enemy character which will affect all his property embarked 
in trade (r). If, in such cases, the property taken belongs to a 
partnership, it will bo presumed to be divided proportionately 


(l) See vol. i. 249; Wheaton 
j(Dana), 418. 

(m) The Vigilantia (1 C^. Rob. 1); 
The hiana (5 C. Rob. 60) ; T/ie Ocean 
(5 C. Rob. 90); The Gernnimo (11 
Moo. P. C. 88); V. 8. v. Guillem (11 
TIow. 47). In the case of The Venue 
(8 Granch, 253L indeed, it was held 
by the Supreme Court of the 
Tmited Stat^ that the property 
of an American citizen who was domi- 
ciled in the enemy country was liable 
to capture and eondemnfftion, even 
thougn it had been shipped before 
the declaration of war ; although Mar- 
shall, C.J., dissented from this view, 
holding that a citizen in such a case 

^ must bie presumed to intend to with- 
' draw, ana should therefore be allowed 
a reasonable time to do so. The latter 
view appears to be confirmed by the 
observations made in The Gray 
Jacket (5 Wall, at 870), and in 


Amory v. McGregor (15 Johnson, 24; 
Scott. 561); as well as by the English 
decisions; cf. J^igel G. M. Co, v. 
Ifoade (1901, 2 K* U. 849). 

(n) The Jicrnon (1 Rob. 102). 

(T>) See The Induni Chief (3 C. Rob, 
12); and as to proof of abandonment, 
i. 211. 

ip) La Virginia (5 C. Rob. 98); 
and Dos Jlermanos (2 Wheat. 76). 

iq) The Jonge Klansina (5 0. Rob. 
at 302); The Portland (3 C. Rob. at 
43); The Friendsehnft (4 Wheat. 
105). 

(r) The Antonia Jolmnna (1 Wheat. 
159). Wheaton, contrasting this with 
the previous rule, regards the distinc- 
tion as unreasonable; but Dana jasti- 
fies it, regarding each aCs independent 
of the other; see Wheaton (Dana), 
419, and n. 161. 
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between the partneie, and the shaxe atteibutable to the partner who 
hae enemy character will be liable to condemnation {t). 

With Inspect to corporations, the domicile of a coiporatiion is the 
place which is considered by law to be the centre of its affairs, irre- 
spective of the nationality or residence of its members. In the case 
of a trading corporation, this is understood to be its principal place 
of business; the place, that is, at which it has its central office and 
chief management This centre of administiation and control 
will generaUy, although not necessarily, be the place at which the 
oorporation is incorporated or register^; but it will often not be 
identical with the place at which its industrial operations are carried 
on (a?). 


General Notes. — Enemy Character . — Under the earlier system, 
on the outbreak of war between two Sovereigns, all those in allegiance 
to one became “enemies” of those in allowance to the other. Nor 
was there originally any distinction of degree recogiiissed in the 
attribution of enemy character. But with the recognition of the 
distinction between combatants and iioii-combatants, and with the 
lapse of the notion of personal hostility between these who are legally 
enemies, an “enemy character ” came to attach tc^, different classes of 
persons in different degrees, and with different consequences. At the 
present time (i.) an “enemy character ” in the sense of active ” en- 
mity attaches to all persons, whether subjects or not, who are enrolled 
in the armed forces of the enemy, or who otherwise assist him in the 
conduct of hostilities; such persons being subject to all those forms of 
violence })enuitted in war, as well as to such commercial and civil 
disabilities as may attach to the “enemy character ” either generally 
or in any particular system. As regards neutrals, however, it is now 
provided in effect by the Hague Convention, No. 5 of 1907, Art. 17, 
that persons so engaged shall not by reason of tlioir being neutrals 
be treated more severely than would be the subjects of the other belli- 
gerent (.y). (ii.) Next, an “enemy character,” in a more limited— but 
still in an active sense — may be said to attach to all persons, whether 
subjects or not, who are found in the employment of the enemy State; 
such persons being liable to aftest and detention as weli as to the civil 


(0 The Citto (3 C. Hob, 38); The 
Harmony (2 G. Hob. 322); The San 
Jose Indiana (2 Gall. 268). 

(u) See Dicey, Conflict of Laws, 
2nd ed. 160 ef seq.; Janson v. JOriV- 
fontein Consolidated Mines (1902, 
A. C. 484, at 501); The Society for 
the Propagation of the Gospel v. 
Wheeler (2 Gall. 106). 

(<r)^ But corporations, although 
domiciled in one country, are often 
deemed to be resident in some other 
country, where they carry on business, 


for such purposes as liability to local 
taxation or the jurisdiction of the 
Courts; IVie Cesena Sulphur Co. v. 
Nicholson (L. B. 1 Ex. D. 428); He 
Beers Consolidated Mines v. Howe 
(1906, A. C. 455); Bowden Bros. v. 
Imperial^ ^e. Insurance Co. (2 
N. S. W. St. B. 257). 

(y) Great Britain has, however, 
signed this Convention under reserva- 
tion of this Article as well a8\>f Arts*. 
16 and 18. 
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^Usabilities incident to that character, although not otherwise exposed 
to violence. It is, however, provided by the Hague Convention^ 
No. 5 of 1907, Art. 18, that the rendering by a neutrcd to a belligerent 
of services in the matter of police and oivil administration shall not 
have the effect of couforrinjg an enemy character in tlie sense just 
described {z)\ and, furtlier, that the furnishing of supplies or loans 
by a neutral to one belligerent shall not have that effect, provided 
that the neutral does not live in and that the supplies do not pro- 
ceed from the territory belonging to or occupied by the other 
belligerent (a). In the same category also, we may class seamen 
who are found on enemy merchant vessels; such persons, even 
though neutrals by nationality, having formerly been liable to arrest 
and detention during tlie war by reason of their fitness for use on 
board warships or transports of the enemy; although this is now 
subject to the alleviations provided by the Hague Convention, No. 11 
of 1907, Arts. 5 — 8(6). (iii.) Finally, an “enemy character,” in 
a merely passive sense, is attributed to all persons who are deemed to 
be identified — ^as by nationality according to one view, or by domicile 
according to another — with the enemy State, for the purposes of the 
war; .su(;h persons being subject during the oontiiiuaneo of the war 
to certain oivil or commercial disabilities, which vary, however, in 
different systems; find their property on the sea being also liable to 
maritime capture uciless protected by the neutral flag. But in the 
determination of “enemy character” in this last sense, there is a 
marked difference between the principlos followed by different Slates 
or groups of States; some adopting for this purpose the criterion 
of nationality, whilst others adopt that of domicile, although not in 
either case to the exclusion of certain minor or subordinate tests. 
Before proceeding to consider this, however, it is desirable to notice 
that all persons residing or coming within the sphere of belligerent 
operations are subject to the ordinary incidents of war, in so far as 
these affect non-combatants. At the Hague Conference, 1907, it was 
indeed proposed to confer special privileges on persons of neutral 
nationality who might find themselves in this position, by exempting 
them from requisitions for services haying a direct bearing on the 
war, as well as from contributions, and from the destruction of their 
property save in case of necessity amj oji condition of indemnity; 
but in the resAlt no agreement on the subject was arrived atlc). 
Nor in any case would the grant of such exemptions seem just or 
desirable. The Final Act, indeed, embodies a V(bu that the Powers, 
should regulate J)y spec^l treaties the po.sition, as regards militarv 
chargee, of foreigners resident within their territories; although 
.without much prospect of any general compliance. 

Nationality and Domicile as Tests of Enemy Character - in. 

^ this connection we need again to reoall that national character 

.-■i- 

(«) That active on^y"; (a) See Art. 18 (a).' 

•ee Arts. 18 (b) and 17 (b), and (b) See p. 178-4, infra, 

p. 299^ In/rir. (o) See p. 266, infra; Pc$rce Hig- ^ 

gins. 86. 
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originally depended on allegiance, and that an outbreak of war 
between two Sovereigns served to establish a relation of legal 
if not personal enmity l)etween all who respectively owed allegiance 
to them. Subsequently two changes appear to have taken plaoe. 
One of these, whidi has alieady been referred to, was the recognition 
of varying degrees in the attribution of the enemy character, and a 
mitigation of its cionsequences in its minor forms (d). The other 
was that “allegiance ceased to be the solo or even the main test of 
enemy character in war, and came to be replaced by “domicile;*’ this 
change being attributable to the gradual strengthening of tlie terri- 
torial principle, and the increasing recognition of trade and commerwj 
as sources of strength in war. For some time, at any rate, the 
new principle appears to have l>een very generally Accepted (e). 
But at the beginning of the 19th century, and under the in- 
fluence of theories inspired by the French Revolution, yet another 
change took plac<3. This originated in France, where the Conseil 
dee Prises^ in 1801, formally discarded the test of domicile for that 
of nationality; holding that a person must be deemed to retain the 
. character of the State of which he was a national, irrespective of his 

j flaoe of residence, unless and until such national character had been 
ost or renounced (/). The principle thus enunciated by the French 
Courts appears to have been subsequently followed and adopted in 
most other European countries (^ 7 ) ; with the result that Continental 
opinion and practice reverted, although in an altered form and freed 
now from the old trammels of allegiance, to the personal as distinct 
from the lo<jal test of enemy connection. Meanwhile the courts of 
Great Britain and the United States were engaged in elaborating tlie 
doctrine of domicile; to which test both these States have ever sinco 
continued to adhere. So there arose a notable divergence alike of 
view and of praHice as to the true criterion of enemy character. On 
the one hand. Great Britain and the IJnitt^d States, and more recently 
Japan (70, adopt “domicile” as the main test of enemy character 
in war; with the result that persons domiciled in the enemy country are 
deemed to have a hostile character, and persons domiciled elsewhere a 
non-hostile character, irrespective in either oa.se of what their nation- 
ality may be. On the other hSind, most European (i) and other States 
adopt “ nationality ” as the main test of enemy character in war; with 
the result that subjects of the 15nemy State retain the ememy charaohw 
wherever they may reside, whilst the subjects of neutral States retain 
their neutral character even though domiciled in the enemy terri- 
tory (fc). At the same time neither of these principjes is exclusively 
followed or consistently applied by either group of States. On the 
one hand, Great Britain and the United States, whilst generally 


(d) Supra, p. 26. 

(19) See Nys, Le Droit International, 
iii. 151 et seq, 

CO ibid. 162—163. ‘ 
ipr) But Spain and Holland still 
follow the principle of domicile in 
determining the question of enemy 


goods: see Farl. Papers Hisc. No. 6, 
1909, 117, 118. 

(A) Takahashi, 778. 

(f) Other than Spain and Holland. 
(A) See Nye, Le Droit Intemationdl, 
iii. 161 et $eq. 
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aooepting tho test of domicile, are nevertheless forced to revert to 
that of nationality in cases where domicile woidd clearly be inap- 
plicable (Z). On the other hand, the States which ordinarily adhere 
to tho te^ of nationality are forced, when they oome to deal with the 
incidents of war on land, to recognize liability as depending on resi- 
dence or domicile. The proposal which was made at tm) Hague 
Conference of 1907 to confer a special status on neutrals residing in 
belligerent territory, represents an attempt to carry tlie European 
theory to its logical conclusion; but the proposal was, as we have 
seen, ultimately rejected («). Nor was it found possible to reach 
an}’^ agreement on this subject on the occasion of the Naval Confer- 
ence of 1908-9. The Declaration of London, Art. 57, indeed, pro- 
vides that tho neutral or enemy character of a vessel shall be deter- 
mined by the flag she is entitled to fly, and to that extent mitigates 
the present uncertainty (o). But with respect to goods, Art. 58 
merely provides that the neutral or enemy character of goods found 
on board an enemy vessel shall bo dete.rmine<l by tlie neutral or enemy 
character of tho owner; thus leaving open the question as to how that 
character is to be determined (p). Henco the conflict between the 
rival principles of nationality and domicile is likely to continue 
until settled by some new Convention or by tho International Prize 
Court. 

Why " Domicile*^ is preferable . — Some contrast lias already been 
drawn between these competing principles in tho domain of civil 
status (q). ^’Here we are concerned with them only as tests of 
enemy character ” in war, and mainly for tho purposes of maritime 
capture and restrictions on trade (r). In this regard one needs to- 
remember that one of the chief aims of war is to weaken tho enemy’s 
resources, by crippling his trade and striking at its instrumentalities, 
so far as this may consist with the rights of neutrals. Prom this 
standpoint “nationality” as a test of enemy character is based 
on what is no doubt a traditional but at the same time often an 
illusory bond of association (s). In attributing an enemy character 
to enemy nationals who reside and trade in neutral States, it strikes 
really, not so much at the interests of.^ie enemy, as at those of the 
neutral State; whilst in treating as “ non-hostile ” neutrals who 
reside and carry on trade in tho en«9iy State, it exempts from tho 
operations of' war an instrumentality which must necjcssarily 
be a potent sourcje of strength to one bolligoront and of 
mischief to the other. “Domicile,” on the other hand, as a test 
of enemy ehameter f^* these purpo.ses, rosls on a solid basis of 
actual identity of interest and ministration to tho enemy’s resources. 


(;) Supra, p. 21. 

(«) Supra, p. 27. 

(o) Infra, p. 143. 

. (p) Pearoe Higgins, 604. 

(9) See Tol. i. 210. 

(r) Because for some purposes, even 


in war, nationality, and for others,, 
residence or domicile, are almost uni- 
versally accepted: supra. 

(h) And one, indeed, which is already 
losing its hold, even as a test of politi- 
cal status: see vol. i. 187 at aeq. 
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It treats aa “ enemies ” all persons who, even though neutral in 
; point ^6f nationality, yet reside and carry on trade in the enemy 
State, for the reason that such persons are subject to its control 
and contribute to its resources; and this, moreover, in virtue of a 
. position which they have voluntarily assumed, and are at liberty 
to renounce (0* It refuses to treat as “enemies” persons who, 
even though enemy nationals, reside and carry on trade in a neutral 
State, for tlie reason that they are subject to the control of and 
identified in interest with the neutral State rather than with the 
enemy (w). Even as regards liability to the incidents of land 
warfare, the test of residence or domicile is eminently reasonable; 
for, even though it may be true that neutrals residing in the belli- 
gerent State have no interest in the quarrel, yet the liability in such 
cases is one which attaches ratione loci and not ratione p^sonae, 
whilst in voluntarily taking up their residence in the belligerent 
country neutrals must be deemed to have accepted all risks reason- 
ably incident thereto (a;).- To apply any other test would in fact 
be to discriminate unfairly against resident nationals. 


ENEMY TEBBITOBYr 

THE ^^OEEASIMO.” 

[1857; 11 Moo. P. C. 88.] 

Case.] During the Crimean war, the “ (xorasimo,'' a ship under 
Wallachian cblpurs, with a cargo of corn, belonging to owners 
resident at Galatz in Moldavia, was captured by the British when 
•coming out of the Sulina mouth of the Danube, then in a state of 
blockade. At the time of the shipment of the cargo the Bussians 
held possession of Moldavia and Wallachia; although such holding 
was with the avowed intdhtion of not changing the national 
character or incorporating tljgi country with Eussia. In the Court 
of Admiralty a sentence of condemnation was pronounced on the 
ground that the territory in question was in possession of ,the 
enemy, and that all persons resident and carryings on trade there 

(/) See pp. 23,25, This would (m) As to the aUeged diffiouliy in 

appear to be a sufficient answer to the ascertaining and applying domicile, 
objection that the principle of domi- see vol. i. 178 et aeg.; and as to pbs- 
• oile is artificial ’’ or '^anomalous.'' sible difficulties that may arise in the 
Others stigmatise it as ** barbarous,’* case where territory changes hands 
alihouffh it is difficult to see on what during war, p. 83, infra, 

.groun& the rival principle of nation<^ (s;) See vol. i. 204. 
ali^ can claim any special sanctity. 




territory. 



must bet regarded as enemies with respect to such trade. The; 
owners of the cargo thereupon appealed to the Privy Council; 
where it was held, reversing the decision of the Court below, that 
the national character of the owners had not been changed by ^ 
the Russian occupation, and that restitution must therefore be 
awarded with costs and damages against the captors. 


Judgment.] In the judgment of the Privy Council, which was 
•delivered by the Et. Hon. T. Pemberton Leigh, the first question 
dealt with ,was, whether the owners of the cargo wore, in regard, 
to that claim, to be considered as alien enemies. . As to this it 
was laid down that the national character of a trader was deter- 
mined for the purposes of the trade by tlie national character of 
the place where it was carried on. If war broke out, a foreign 
merchant had a^reasonable time allowed him for transferring him- 
self and his property to another country. If he did not avail 
himself of the opportunity, then he was to be treated, for the 
purposes of the trade, as a subject of the Power under whose 
dominion he carried it on, and, of course, as an enemy of those 
with whom' that Power was at war. As to tlie circumstances 
necessary to convert a friendly or neutral territory into enemy 
territory, it was not sufficient that the territory in question should 
be occupied by a hostile force and subjected during its occupation 
to the control of a hostile Power, unless it was either by cession 
or conquest or some other means, permanently or temporarily 
incorporated with and made part of tJie dominions of the 
invader (a). 

The rule that tl^e national character of a place was not changed 
by the fact that it was in tlie possesion and control of a hostile 
force had bedn acted on not only in prize cases (ft), but also in 
the courts of common law (o); and the distinction between a hostile 
occupation possession clothed with a legal right by cession 
or conquest, or confirmed by lapse of time, had been recognized 
by Lord Stowell in the case of The Bolletta (1 Edw. 171). These 
wd other authorities seemed to establish the proposition that the 

(a) The Fama (5 C. Hob. at 116). {c) Donaldson v. Thompson (i 

The Manilla (1 Edw. 1); The Camp. 429); Hatfedorn r. Bell (1 
4nna \l Edw. 180). M. k S. 460). 
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mere possession of a territory by an encnny’s force did not of 
itself necessarily convert the territory so occupied into hostile 
territory or its inhabitants into enemies. In the present case, 
having regard to the circumstances under which the occupation of 
Moldavia by Eussia had been undertaken, continued, and ulti- 
mately brought to an end, it seemed impossible to hold that 
Moldavia over became a part of the dominions or its inhabitants 
subjects of Kussia; for, otherwise, at what period could foreigners 
be said to have had notice of the change of dominion, or an oppor- 
tunity of changing their domicile, as required by tlie^ decision in 
the case of the Farm (supra). Nor had any act boon done by 
tho British Government to change the national character of the 
provinces in relation to Great Britain. 

With respect to the question whetJier the vessel had not been 
guilty of a breach of blockade by coming out when the mouths of 
the Danube were in a state of notified blockade, it was laid down 
in effect, that inasmuch as the object of the blockade as officially 
stated was to prevent the import of provisions ior the use of the 
Russian forces, and inasmuch as Russia on Tier part had for- 
bidden their export, the export in the present case really in 
furtherance of the objects of the allies, and could not, having^ 
regard to these circumstances and tlie terms of the notification, be 
regarded as a breach of blockade or as involving the vessel in 
liability to capture. 


From this decision, as well as from other authorities referred 
to in the judgment, the view of the English Courts appears 
to be — (1) That a temporary occupation of friendly or British terri- 
tory by an enemy will not impart an eneiny character to the territory 
or its inhabitants, so as to^render the property of the latter 
liable to maritime capture or to expose them Sb those civil 
and commercial disabilities that attach to the enemy cha- 
racter (d). (2) That, conversely, a temporaiy occupation of 

hostile territory by friendly forces will not remove its enemy 
character for these purposes, or relieve its Inhabitants from their 
consequent disabilities (e). Nor, despite some contrary authority, 
does it appear that an occupation of enemy territory by British 
forces would have any other effect (/). Nevertlieless, so far as relates 

(d) The Santa Anna (1 Edw. 180); (ex rel. The Manilla; 1 Bdw. 1). 

Jlagedprn v. Bell (1 M. & S. 460). (/) But see The Anna Cathariha 

(e) The Bart and Happy Couple (4 C. Rob, 107) ; The Foltina (1 Dods. 






and trading with the enemy, it ^# 0 ^^ 
aeeia that the fact of an enemy port for which the goods in questions 
were destined having been meanwhile occupied by British forces 
will have Uie effect of avoiding the offence; for the reason that in 
either case it is essential to guilt that the goods should bo taken 
whilst on a destination for the enemy's use (g). And the same rule 
would probably be applied in cases of blockade (h). But where 
territory has bwn conquered and definitely appropriated, then b(^ 
the soil and its inhabitants will be deemed, for all purposes, to ac- 
quire the national character of the conquering or annexing State (j). 

In so far as these rules imply that the permanent national character 
of a place and its inhabitants cannot be altered by military occu- 
pation, or by anything short of definitive conquest or cession, they 
are quite insiticorfl with established principles (fe), and are equally re- 
cognized by the courts of other countries (/). But in so far as they 
fail to recognize that even a temporary occupatiou and control of 
home or friendly territory by an enemy will warrant its being 
treated as hostile for ooinmorciai as well as belligerent purposes, they : 
do not appear to be in keeping wifcli the practical oxigoiicies of war.- 
Nor are they in accord with the American dooiaioiis on this subject. 
The exigencies of war require tliat all territory which is under the 
actual control of the enemy should be subjected to the same restrictions 
as regards trade os enemy territory proper, and with the same con- 
sequences as regards individuals engaging in sucdi trade; not because 
the latter have become personally hostile, but because by their 
trade they cgntrihute to the strength and resources of the enemy (m). 
Hence the American Courts, whose decisions on this subject are 
cited with approval in the English toxSbooks (w), whilst fully 
recognizing that acquisitions made during the war are not to be 
consideired as permanent unless cfonfiriiied by treaty (o), yet adopt 
the view that when either home or friendly territory has passed into 
the occupation and control of the enemy, it must bo treated as enemy 
territory, in the technical sense’ of the laws of war, for commercial 
as well as for belligerent purposes. So, in Bentzen v. Boyle 
Crunch, 191), it was held by the United States Supremo Court that 
the Island of Santa Cruz, which belonged to Denmark but had 


460); and The Danckebaar Africa 
(1 C. Rob. lOp; althougrh the last 
appears really to turn on the rule that 
when a vessel sails on a voyage in a 
particular character she cannot change 
that character during the voyage ; cf . 
The Negotie en Zeetmrt (clfc. 1 C. Rob. 
111 ). 

(gy The Trende Soatre (6 G. Rob. 

The Abhy (6 0. l^b. 261); 
infra, 85, n. (y). 

ihy The LUette (6 C. Rob. 387) j 
.but aa io the American decisions 
oh; this point, see p. 34, infra, 
tiy Tke metta (1 Edw. 171). 


(^k) See II. R. 42 et serf. : and 
^pip. 107, 255, infra. 

(0 So©, in the French oourtcL 
Vella8rgue*8 Oa/ie, where it was held^ 
that a crime committed by a :Frcnc]i-': 
man in territory belonging to Spain; ^ 
but at the time occupied by the French . 
forces, was a crime committed on for'*" 
eign territory; Ortolan, i. 324; and in 
the American courts, Neely v. Henkel 
(180 U. S. 100). 

(m) Hall, 603. 

(«) Hall, 602. 

(o) Taylor, 601. 

1 > 
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during war between that country and Great Britain been occupied 
by the latter, must be regarded as British and hence as enemy 
territory for all the purposes of the war then proceeding between 
Great Britain and the United States; and that the produce of estates 
owned there, even by a person resident in a neutral country, must, 
if still remaining in the hands of the owners of the soil, bo treated 
as enemy property and as liable to capture on the sea by the United 
States (p*). If an enemy occupation of national or friendly territory 
confers a hostile character, it would seem to follow that a national or 
friendly occupation of enemy territory must free it from its enemy 
chara(!ter. Nevertheless it was held in the case of The Circassian 
(2 Wall. l.‘J5) that the capture and occupation by the United States 
force.s of the city ajid port of New Orleans, which they had previously 
held under blockade, did not have the effect of suspending its enemy 
character or of terminating the blockade; and hence that a British 
vessel wliich had entered the port after the occupation was still liable 
to condemnation (g). This decision, however, afterwards became 
the subject of a claim before the British and American Claims Com- 
mission, which made awards in favour of the claimants to the extent 
of *225,000 (r). 


General Notes. — Enemy Territory . — The question of what con- 
stitutes enemy territory is important, first, as determining the 
range of military and naval operations, and the legality of hostile 
captures, in so far at least as these are forbidden within neutral 
territory and waters. For this purpose enemy territory will 
include — (1) territory owned by the enemy State, including all 
territorial waterVand attendant areas, as ascertained by the prin- 
ciples and methods previously referred to(s); (2) territory leased 
or held in usufruct by the enemy State, or included within the limits 
of its colonial protectorates (f); (3) territory occupied and ad- 
ministered by the enemy State, either permanently or for an in- 
definite period, even though the nominal sovereignty may remain in 


(/?) See Scott, 698; and Whe^n 
(Dana), 421, n. The same rule nas 
also been applied in the Customs cases; 
as in U. v. Mice (4 Wheat. 246; 
Scott, 655), where it was hold that an 
American port then occupied by ^e 
British was to be regarded as British 
territory for Customs purposes, and 
honce that goods imported during that 
time were not liable to American duty 
after evacuation. But in Fleming v. 
Page (9 How. 603; Scott, 659) ^is 
was held not to apply to goods im- 
ported into the United States from 
Mexican territory, then in occupation 


by the United States’ forcra, so as to 
exempt such goods f]%m duties payable ' 
thereon as coming from a foreign 
country. 

( 9 ) The reason assigned was that 
the surrou^ing disirdets ^till remained 
hostile ana the occupation subject to 
the vicissitudes of war. 

(r) See Moore, Int. Arb.-iv. 3911; 
Hall, 509; Scott, 828, n. Neverthe- 
less the decision was approved and 
followed in The AdtUa (176 U. 8 . 
361); see infra, p. 408. 

(r) See vol. i. 105 et sag, . 
it) Ibid. 112. 
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some other power (te); (4) territory held by the enemy State jointly 
with any otner Power, provided the actuu control and exercise of 
authority are vested in the former (ac); and, finally, (5) territory 
which, although otherwise friendly, has been temporarily occupied 
by, and is under the present control of, the enemy {y). In the 
second place, both in the British and other systems which adopt 
the criterion of domicile as a test of enemy character in war, the 
question of what constitutes enemy territory is, as we have seen, 
important as determining the commercial disabilities of persons 
domiciled Ihere and the Uability of their property to maritime cap- 
ture. The nature of the rules applied in this connection have already 
been sufficiently indicated {z). 


THE EFFECT OF WAR ON TREATIES AND OTHER 
ENGAGEMENTS OF THE BELLIGERENTS, 

THE SOCIETY FOR THE PROPAGATION OF THE GOSPEL IN 
FOREIGN* PARTS i;. THE TOWN OF NEW HAVEN AND 
WHEELERf 

[1823; 8 Wheat. 464.] 

Case.] The plaintiff Society a British corporation, estab- 
lished by royal charter in 1702 for promoting certain religious 
objects. In 1761 the Governor of New Hampshire had granted 
to the inhabitants of that province a certain tract of land, which 
was to be incorporated into a town under the namo of Now 
Haven, and to be divided into sixty-eight shares, of which one 
was granted to the plaintiff Society. The tract in question was 
subsequently divided amongst the grantees, and a portion assigned 
to the Socie^. In 1794, aftexvi«4ke American Revolution, the 
Legislature of the State of Vermont passed an Act purporting to 
confiscate these and other lands granted to the Society, in favour 
of the townships in ^hich they were respectively situated, and 


(«) See vol. i. 55, 115. 

C«) Ibid. 55; Hall, 505— 506; and, 
oh the sab jeot generally, Oppen- 
heim, ii. 85 et seq. 

(y) So, too, contraband destined for 
territory even taoiporarily occupied by 


tbo enemy is to be regarded as having 
a hostile destination: see Declaration 
of London, Arts. 30, 85; and p. 441, 
infra. 

(a) Supra, p. 33. 
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authorizm^ each township to r^over ' ^ 

such lands and to lease them for school purposes. In 1800, hj 
virtue of this- law, the selectmen of New Haven executed a per- 
petual lease of a part of the Society’s lands to the defendant 
Wheeler, who thereupon entered on the lands and thereafter held 
possession of them; the Society having apparently made no 
attempt to assert its title until the commencement of the present 
proceedings. 

By Art. 6 of the treaty of peace made in 1783 between Great 
Britain and the United States, it was provided, in effect, tl^t no 
confiscation should be made or prosecution commenced against 
any person for having taken part in the war, and that no person 
should on that account suffer any loss or damage in person, liberty 
or property. By Art. 9 of another treaty made in 1794 between 
the same parties, it i^as further provided that British subjects 
who held lands in the United States should continue to hold the 
same according to the nature of their respective estates and titles; 
and that with respect to such lands* and all legal remedies incident 
thereto neither they nor their heirs or assigns should be regarded 
as aliens (a). In 1812, however, war again broke out between 
the parties to these treaties; the war having been* terminated by 
the Treaty of Ghent in 1814. The present suit was an action 
of ejectment brought by the Society against Wheeler in respect 
of the lands leai^d to him. It was originally brought in the 
Vermont Circuit Court; but the judges of that Court being 
divided in opinion, the question was certified, in the form 
of a special verdict embodying the facts above mentioned, to 
the Supreme Court for its opinion. At the hearing it was 
contended {inter alia) on be^lf of the defendants, (1) that the 
Society, being a foreign corporation, was incapalKe of holding 
land in Vermont, and that its rights were not therefore protected 
by the treaties of 1783 and 1794; (2) that, evep if they were 
so protected, the effect of the subsequent Var of 1812 between 
Great Britain and the United States was to put an end to those^ 
treaties and all rights derived thereunder, except in so far as they : 
were '^reserved by the subsequent treaty of peacli which in tiiie 

(er) This provision beixig reciprocal. 
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present case contained no such reservation. The Courts howeveri 
by a majority, held that these objections could not be sustained, 
and that on the special verdict judgment must be entered for 
the plaintiff Society. 

Judgment.] The opinion of the Court was delivered by Wash- 
ington, J. In effect, it was held (1) that the capacity of private 
persons being British subjects, or of corporations created by the 
British Crown, to hold lands or other property in the UliLted 
States, was not affected by the Revolution; (2) that the terms of 
Art. 6 of the Treaty of 1783, which were unqualified and which 
'purported to protect the rights of all persons on either side from 
forfeiture or confiscation by reaaon of any part which they might 
have taken in the war, extended to protect property of corpora- 
tions equally with that of natural persons; (3) that the title of 
the Society as thus protected, and as confirmed by the Art. 9 of 
the Treaty of 1^'94, could not bo forfeited by any intermediate 
Act of the Legislature of Vermont or other proceeding for defect 
of alienage^ and (4) that even if such treaties had been terminated, 
as was alleged, by the subsequent war of 1812, and even if the 
rights thereunder had not been revived by the Treaty of 1814, 
this would not divest rights of property which had been already 
acquired under them, any more than the repeal of a municipal 
law would affect rights that had already vested during its ex- 
istence. Nor was the Court inclined to admit the doctrine which 
had been urged at the bar — that treaties became extinguished 
ipso facto by war as between the parties thereto, unless they were 
expressly or impliedly revived on the return of peace. Whatever 
,^ight -bo tile latitude of doctriSS? laid down by writers on the" 
law of nations, dealing with the subject in general terms, it was 
clear that that doctrine was not universally true. There might 
be treaties of such i# nature, as to their object and import, that 
war would put an end to them. But where treaties contemplated 
a permanent arrangement of territorial or national rights — or 
were meant tb provide for the event of war- it would be against 
every principle of just interpretation to hold them extinguished 
by; war- If such were the law, then the Treaty di 1783, which had 
of the United States and acknbwl^ged theig 
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independence, would be gone; and the struggle for both would 
have to be begun again. The Court was therefore of opinion, that 
treaties stipulating for permanent rights and general arrange- 
ments, and professing to aim at perpetuity, or to deal with the 
case of war as well as of peace, did not cease on the occurrence of 
war, but were at most only suspended whilst it lasted; and that 
such treaties, unless they were waived by the parties, or unless 
new and repugnant stipulations were made, revived in their opera- 
tion 4it the return of peace. 


Directly, tins case decides that, from the point of view of 
the American Courts, private rights which have been acquired 
or confirjned by treaty will not be divested by subsequent war 
between the parties. Incidentally, it also embodies a judicial 
declaration of the principle that treaties stipulating for permanent 
xightsi, or purporting to be perpetual, or contemplating a state of war, 
do not cease on the occurrence of war, but are at most suspended 
whilst it lasts, and revive on the restoration of peace in default of 
contrary agreement. And with this conclusion both the doctrine of 
the English Courts (6) and the present internationUl practice may be 
said to agree. Subject to these recognized exceptions, however, the 
predominant Anglo-American view appeai-s to be that treaties pre- 
viously subsisting between the belligerents are put an end to by war 
unless expressly revived (c) . The question whether a treaty or stipu- 
lation was intended to set up a permanent state of things ” must be 
judged in the light of the terms of the treaty or stipulation, and the 
circumstances of each particular case. The controversy already de- 
scribed, which arose between Great Britain and the ITnited States 
after the war of 1812 as to whether certain concessions made to the 
latter under the previous treaty of 1783 had or had not been abrogated 
by the war, will serve to illustrate the application of this principle (d). 


THE CASE OF THE EVSSO-DUTCH LOAN, 1854. ^ 

[1854; Parliamentary Debates, 3rd series, Vol. OXXXV. 1096.] 

Case.] In 1814, Great Britain, in consideration of being allowed 
to retain certain Dutch colonies and dependencies which she 
* had acquired during the war, undertook to pay a moiety of 




Sutton y. Sutton (1 R. & M. 


m 


(c) The Frt 
); Tm, iii. 


Frau Ilsabo (4 C. Bob. 
794 et 8oq., and autho- 


rities there cited; Westlake, ii. 31; 
Wharton, ii. 43 et aeq.; Moore, 
Digest, V. 372 et eeq. * 

(d) See vol. i. 163 at $aq, • 
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a certain loan which had been made by Holland to Eussia 
during the war. By a Convention of the 19th May, 1816, 
embodying the terms of this arrangement, it was agreed 
between the contracting parties (a), that the payments on the 
part of Great Britain should cease and determine if the posses- 
sion and sovereignty of the Belgic provinces should at any time 
pass or be severed from the dominion of the King of the Nether- 
lands; but that the obligation of payment should not be inter- 
rupted by the outbreak of war between any of the throe contract- 
ing parties*. On the subsequent separation of Belgium from 
Holland in 1831, Great Britain, conceiving that even though 
released by the letter of the Convention she was still bound in 
equity to adhere to the engagement, concluded on the lOtli 
November, 1831, a new Convention with Russia, whereby — after 
reciting that the object of the earlier Convention was, on the one 
hand, to afford Great Britain a guarantee that Russia would on 
all questions concerning Belgium identify her policy with what 
Great Britain deeified best for the maintenance of the balance of 
power in Eijrope; and, on the other, to secure to Russia the pay- 
ment by Great Britain of a portion of her debt to Holland — Great 
Britain engaged, subject to the consent of the British Parliament, 
to continue the payments stipulated in the Convention until the 
debt had been fully liquidated. 


The issue as raised in Parliament.] On the outbreak of war 
between Great Britain and Russia in 1854, a motion was made 
in Parliament to the effect that Great Britain should renounce 
her obligation to make any furtlier^aymcnts, on the ground that 
Russia had vitiated the general arrangements of the Congress of 
Vienna. The motion was, however, rejected upon the ground, 
among others, that Great Britain being at war with Russia was 
bound by a regard tocher national honour to be more than, ever 
jealous of affording the slightest ground for the accusation that 
she wished to repudiate debts justly contracted with the Power 
which was for the time being her enemy (6). In consequence of 

\ ( 0 ) Great Britain, Holland, and (&) Twiss, ii. 112. 

RnsBia. 
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this, tho interest on the loan was paid tliroughout the war to £h# 
agents of the Russian Government. 


; The earlier Convention, it will be seen, contained an express 
stipulation that performance should not be interrupted by war. 
It is now universally recognized that the obligations of treaties 
/ which either contemplate or are expressly declared to be unaffeoted 
by war are not impaired thereby. The second Convention, how- 
ever, contained no such stipulation; and the incident may there- 
fore bo said, having regard both to the conclusion arrived at and 
the grounds on which it was based, to sanction the view, which 
is now also generally accepted, that the outbreak of war will not of 
itself (c) discharge or extinguish debts or other financial obligations 
previously subsisting eitlior between the belligerent States themselves 
or between one of them and the subjects of the other. This rests in 
part on the fact that such engagements are contracted on the faith 
of the national lioiiour; but in part also on an appreciation of the 
fact that but for the existence of such an understanding the pro- 
curing of loans, especially from individuals or corporations, would 
be at once more difficult and more costly (d). Jn the case of loans 
by individuals, this principle is now probably fully recognized; 
but as regards financial obligations subsisting between the hostile 
States themselves, its precise limits are, as wo ahaU see, not so well 
ascertained (e). 


General Notes. - The Effect of War on Treaties : — (i.) Opinion . — 
On the question of the effect of war on treaties previously subsisting 
between the belligerents there is much diversity of opinion. Some 
writers opine that such treaties are only suspended by war, unless 
they are from their very nature or terms contingent on peace (jf). 
Others opine tliat all treaties are abrogated by war, subject^ 
however, to certain exceptiost*-: the range of whiph varies with 
different writers (^f). Others, again, draw a distinction between 
treaties proper, such as treaties of commerce, extradition, and alli- 
ance, which are said to be abrogated by war and not to revive on the 
restoration of peace except by express stipulation, and what are called 
'transitory conventions,” such as cessions of territory, settlements 
of boundary, and grants of servitudes (/i), which are not generally 
affected by war, although liable, of course, to be displaced by some 

(e) Fdr the conaequencos of the war (e) Infra, p. 46. 
may render performanoe impossible, or’ (f) Taylor, 461. 

ike debt may be oanoelled by treaty (ff) Fhlll. iii. 795 et rag,. 

'Ss the result of the war. (A) These being really in the naMre/ 

HaU, 482. ofauq^itions; see yoL 1^ ^^^ 
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^ on the oonolusion of peaoe(i). Beneath this : 

divergence of opinion, however, there is a certain element of common 
agreement, in so far as some kinds of treaties ate universally recog* 
nized, either by way of rule or exception, as surviving the war, whilst 
other kinds again are equally recognized as being abrogated by ; 
war(/). 

(ii.J) Prac/i(jie.-- With rcsp,ect to tlie practicie of States, it was at 
one time usual on the outbreak of war for each belligerent to make 
a public proclamation tliat all treaty obligations between tlie parties 
were at an end(Ar). This practice has long since ceased; but it is 
probably responsible in some degree for the prevalent view that the 
effect of war is to abrogate all treaties which are not in the nature 
of dispositions. Henoo in recent times it has been the usual although 
not invariable practice for States that have been at war to assume 
that treaties have been abrogated, and on the restoration of peace to 
revive expressly all treaties which have not lost their application 
and which the parties desire to maintain. Such an assumption, at 
any rate, appears to have prompted the arrangemoiits that were 
made by the Treaty of Paris, 1856, on the close of the Crimean war. : 
Again, on the close of tlie war of 1859, all prior treaties wore con- i 
firmed by the Treaty of Zurich as between Austria and Sardinia; 
although not as between Austria and France. At the close of the war 
of 1866, all prior treaties wore revived as between Austria and Italy; • 
and also, in so far as they remained applicable under the altered con- 
ditions, between Austria and Pruasia. At the close of tho Franco- 
Prussian war in 1871, treaties of oommerc.G, navigation, extradition, 
and certain conventions relating to copyright and railways were 
expressly <ion finned, although no mention was made of other 
treaties’ (/). At the close of the Spanish- American war, no provision 
with respect to treaties appears to have been made by tho Treaty of > 
Paris, 1898 (m); but by the subsequent Treaty of Madrid, 1902, 
Art. 29, it was provided that all treaties made between the parties 
prior to the Treaty of Paris should be abrogated, with the exception 
of a treaty of 1834 in). After the blockade of the Venezuelan ports 
by Great Britain in 1902, it was agreed by a protocol of the 13th Feb- 
ruary, 1903, that inasmuch as it might bo contended that a state 
war had existed and that all trQiijj|is had been abrogatorl, it should^ 
be recorded by an exchange of notes that a certain treaty of 1834,^ 
which it was desired tp continue, should Ix) ronowod and con-t 
firmed (o). The. Treaty of Portsmouth, 1905, wliioh put an end to; , 
the Busso-Jalpanesc yar, contains no express provision on the sub-'^ 
ject, beyond a recital that the prior treaty of commeroo and naviga*^ 
tion had been annulled by the war, and a stipulation that pending 
the conclusion of a new treaty the subjects of each party should 

(0 Ball, 379 et $eg.; Wheaton^ (m) B. & F. S. P. voJ. xo. 382. 

352, n.; ^Nya, iii. 53—54. (n) Relating to the settlement of 

(f) Weetlake, ii. 82, n. eeritnin claims between the two ooon- 

rt) Phill. ui. 798—794. tries; see B. & F. P. vol. xcv. 816. 

> O) Sec vol. i. Zjkl, Zii. , 
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be treated by the other as favourably as those of the most favour^ 
nation (p). 


The rule of Abrogation and its exceptions . — Having I’e^rd to 
this divergence of opinion and tlie absence of complete uniformity 
in practice, it is probably safer to assume it to be the general rule, 
that treaties previously subsisting between the belligerents are abro- 
gated by war; and to leave it to the parties to revive them either 
expressly or impliedly on the restoration of peace if they think fit. 
And this oonclusion is i.'onfirined not only by the common practice, but 
also by tlio consideratioji that it would otherwise often be difficult, 
in view of tlie changes wrought by the war in the circumstances and 
relations of the parties, to determine precisely how far prior treaties 
retained their applicability. This rule is, however, subject to a great 
variety of exceptions. In dealing with these it will be convenient to 
distinguish between treaties to which the belligerents only are parties 
and treaties to which other Powers are parties. (l^ Amongst 
treaties of the former kind, we may exempt from the primary rule 
of abrogation the following clas.ses: — (a) Treaties which expressly 
contemplate a state of war (q), or which are expressly saved from 
being affected by war(r). (b) Treaties which create or define 
rights in rem; such as treaties ceding territory, defining boun- 
daries, creating servitudes or recognizing intternational status. 
This exception rests on the fact that such treaties supply in 
international transactions the place of dispositions* or settle- 
ments in private life; and that once such rights have been created 
or recognized they then depend not on treaty but on the general 
law, even though the treaty may remain as a source or record 
of title (a). Hut this will not apply to rights which clearly 
appear, either fr^ the terms of the treaty or the circumstances of 
the case, to be in the nature of merely temporary concessions (/). 
Moreover, even the rights that accrue under dispositive treaties may 
be suspended as to their exercise during the war, or displaced by 
other arrangements made in consequence of it, although they will 
otherwise revive automatically (it) . (c) Treaties which, although 

not in the nature of dispositions, are nevertheless intended by the 
parties to sot up some per manej^. relation or arrangement; such as 
treaties regulating the acquisition of nationality, or Mutually con- 
ceding to subjects of either party the privilege of holding lands 
within the territory of the other. The operation of such treaties 


{p) See Art. 12; Tukaliashi, 776. 

(7) Such as tlie treaty of 1794 be- 
tween Great Britain and the United 
States, which provided against the se- 
anestration or confiscation of private 
debts and certain other kinds of pro- 
perty in the event of war. 

(r) Such as the stipulation con- 


tained in the treaty of 1815 between 
Great Britain and Itussia, which pro- 
vided that the payment of interest on 
the Russo-Dut^ loan should not bo 
affected by war; supra, p. 39. 

(s) See vol. i. 326; Hall, 382. 

(0 Sse vol. i. 133, 159. 

(t<) See Hall, 382. 
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again may be suspended by the occurrence of war (a?); but for 
the rest» they will retain their validity, and their operation will 
revive on the restoration of peace without express renewal unlessi 
positively rescinded (^). But where war is resorted to as a means 
of compelling the fulfilment of a treaty, and especially where it 
arises out of a dispute as to the meaning of a treaty, *it would seem 
that the treaty must be deemed to have been auniuled by the war, 
unless revived by express stipulation (;?). (2) With respect to 

treaties to which other Powers than the belligerents are parties, 
these will not, in general, be affected by the outbreak of war between 
particular signatories, but will continue binding as regards other 
Powers, and will revive even as between the belligerents themselves 
when the war comes to an end. So the great law-making treaties, 
previously referred to (a), remain unaffected by war between the par- 
ties (6). And even where such treaties are subject to denunciation, 
it is frequently stipulated that they shall remain obligatory for a 
year from the time at which the notice of denunciation is given; 
which would ordinarily serve to prevent them from being denounced 
in anticipation of war(c). The great international settlements (d) 
are also unaffected by war between particular signatories; and even 
if the war should arise over some matter contained in the treaty 
it would seem— in *^o far as the matter can be said to be governed 
by legal rules — that no new arrangement can strictly be made without 
t^e consent of the other signatories, although this is frequentl^yr 
disregarded in practice (e). Nevertheless, where a treaty of this 
character imposes obligations of an active kind, it is recognized that 
the discharge of such obligations may bo temporarily suspended 
by the existence of a state of war between the parties or some of 
them; both by reason of tlie impossibility of united action, and of 
tlie fact that an active fulfilment of the treaty obligations might 
be inconsistent with the requirements of self-preservation as re- 

(a;) As where the municipal law aupra, p. 13. 
or policy precludes enemy subjects (<?) Hoc the Clcnevii ('Oiivoiitioii, 
from availmg themselves of such 1906, Art. 33. 
rights during the continuance of war. (d) See vol. i. 11 . 

In the Turco-ltalian war of 1911, (e) On the conclusion of the Russo* 

Turkey issued a iiotiiication that ^J^rkish war in 1878 the re-settlement 
Italian subjects ^ould no lunger be ^ot the various issues under ^ earlier 
entitled to the benefit of the capitula- settlement of 1856 was submitted to 

tions, which, in the circumstances and the Congress of Berlin, which was 

having regard to the suspension of attended by ail the parties to the 

eoneular function#^ appeaiu to havo Treaty of Paris, 1856, Italy taking the 
been warrantable, at any rate, during place of Sardinia: see vol. i. 12. But 
the continuance of the war. the annexation of Bosnia and Herse- 

(y) Although even in such c^es the govina by Austria, in 1908 — see yol. i. 
precaution ,of express renewal is some- 55 , n.— and, more roccntly, the virtual 
times adopted. abrogation of the Algeciras Gonvon- 

. (z) HaD, 883. tionof 1906 — see vol. i. 115 — although 

(o) See vol. i. 10 . in each ciiso without war, were 

(5) Many of the conventions framed effected without reference to the par- 

by the Hague Conference of 1907 are ties to the original settlement, 
intended to apply to a state of war; 
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gards the Powers involved in the war. Such, for example, would have ' 
been the position of France, in 1870, as regards the guarantee of the 
integrity of the Ottoman Empire to which she was a party under 
the Treaty of Paris., 1856. Treaties, moreover, which are from 
their very nature dependent on a continuance of friendly relations, 
iBUch as treaties of commerce, are necessarily abrogated by war so 
far as the actual belligerent are concerned, even though other 
Powers may be parties thereto. What has been said with respect 
to treaties generally may also be taken to apply to particular stipu- 
lations contained in a treaty; for the same treaty may contain stipu- 
lations some of which are and some of which are not abrogated by 
war(/). 

The Effect of W^vr on the Financial Engagements of States 
engagements may exist either with other States, or with individuals 
or corporations. On this subject the following conclusions appear to 
be warrantable in principle, as well as from the standpoint of modern 
practice so far as that extends: — (1) Where money has been lent to a 
State on the faith of its public credit, the fact that the loan or any 
part thereof has been subscribed or is held by nationals of a State 
between which and the debtor State war has broken out will riot justify 
either a repudiation of the debt or a sequestration of principal or in- 
terest. That private interests in public debts are exempt from reprisals 
and sequestration, both in peace and war, may probably be taken to 
have been established as one of the results of the controversy which 
took place between Great Britain and Prussia in 1753 with respect to 
the Silesian loan {g), whilst it has also been affirmed by particular 
treaties (/i), and is now still further strengthened by tlie desire 
of States to ipaintain their credit in the money markets of the 
world (i). At apy rate, the practice on the subject is virtually 
unbroken. Even the Southern Confederacy in 1861, in decreeing 
the sequestration of the property of alien enemies, exoeptea 
“public stocks and securities.’^ (2) In the case where a 
State or group of States guarantee public loan made by indi- 
viduals to some other State, the liability of the guarantors to the 


(/) On the subject generally, see 
Hall;^ 378 et seq,; Westlake, ii. 
ei ieq,; Lawrence, 308 et veq.; and 
Taylor, 460 et seq. 

{g) Sec vol. i. 335. The aspect of 
such engagements as debts of honour 
/ was specially dwelt on in the British 
statement of the case and met with 
general approval. 

(A) As by the treaty of 1794, made 
between Great Britain and the^tJnited 
States, which provides that neitheir 
ihe debts due from individuals of 
one nation to the individuals of 
another, nor shares, nor monies which 
'vthey mhy have in the publio funds, 
the public or private hankie 


shall in event of war be sequestrated 
or conhseated; it« being declared 
unjust and impolitic that debts and 
engagements contracted and made by 
individuals having confidence in eaon ^ 
other and in their jrospective govern- 
ments shotld ever oe destroyed or im- s 
paired on account of national differ-'* 
enoes: see Art. 10. 

(i) Under existing conditions, more- 
over, the same end is attained owing to 
the fact that the securities issued for . 
such debts are usually of a negotiable 
character, and can thus be transferred 
to neutrals, against whom the pl^ of 
enemy chiuraoter would be unavailarble;; V 
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; in view of the same oonsiderations, not be ^ 

affected by tiie outbreak of war between the debtor State and one or ^ 
more of the guarantor States; and the same would apply to any lia^ 
biUty that might be incurred towards the guarantors by the debtor 
State itself, although in this case subject to the possible qualifica- 
tions suggested below. (3) In the case, not now so common, where 
one State advances money directly by way of loan to another State, 
there would usually be an express stipulation against any annulment 
of the obligation by war, but even in default of this the trend of 
modern pr^ice ( 1 ) appears to sanction the view that such an 
engagement should be respected. It is, however, contended by some 
that the debtor State, even whilst respecting the engagement ulti- 
mately, would be justified in suspending i)ayinent of interest or prin- 
cipal to the enemy during the continuance of the war (m) ; but this 
conolusion, although justified by the analogous suspension of private 
debts under the Anglo-American rules (w), is not borne out by 
modern examples so far as these avail (/}. In any of these cases 
it is, of course, conceivable that the debtor State might bo pre- 
vented by the financial strain imposed by the war from fulfilling 
its engagements ; but the default in such a case would rest on different 
grounds and be governed by different principles (o). 


TEE EFFECTS OF WAR ON LAW: FORMS OF 
WAR-LAW. 

MABAIS v. THE OEHEBAL OFFICER COMMAHDIITO THE 
LIHES OF COMMVHICATIOH, AND THE ATTOBNET- 
GENEBAL OF CAPE COLONY; Ex parte D. F. MABAIS. 

[L. R. 1902, A. C. 109.] 

Case.] In Aagust, 1901, duriii^^e war between (Jrcat Britain 
and the late South African Kcpublic, Marais, a British subject, i 
resident in Cape Colony, was arrested there by order of tlie 
military authoS*ities, <fti a charge of having violated certain re- 
gulations which had been made in pursuance of a proclamation 

(1) As to the British precedent of (m) See Phill. iii. 798; Latifi, 21. 

1854, see p. S8, supra. So, too, Spain (») Infra, pp. 66, 86. 

in 1898 oohtinned to pay moneys due (o) On tho subject generally, see 

by her to the United States; sec Bord- Hail, 487; Phill. iii. 146 et seq.; ^nd 

;%€3a,127. Taylor, 442, 642. 
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of martial law previously issued. He was thereupon removed to 
another district in the same colony, and thereafter detained in 
eustody. Neither the district in which he was arrested, nor that 
. to which he was removed, were, at the time, the scone of active 
military operations; but both were within the area of the pro- 
clamation of martial law in pursuance of which the regulations 
in question purported to have been made. By this proclamation, 
which was issued on the Ist May, 1901 (a), it had been announced 
that all persons residing in Cape Colony, who, in districts where 
martial law prevailed, wer.e found actively in arms ag-ainst the 
King, or incited others to take up arms, or actively aided 
the enemy, or committed acts endangering the safety of Hia 
Majesty’s forces or subjects, would on arrest be tried by a military 
Court, and on conviction be liable to certain penalties; and, 
further, that any person reasonably suspected of any such offence 
would be liable to be arrested without warrant, and to be sent out 
of the district, or to be dealt with by a military Court. On the ‘ 
6th September, Marais, who was still in custody, presented a 
petition for release to the Supreme Court of Cape Colony, on the 
ground that his arrest and detention were illegal. •This petition 
was refused on the ground that martial law had been proclaimed; 
that the Court could not inquire into the necessity of the pro- 
clamation; and that inasmuch as the prisoner was in the custody 
of an officer actmg under military authority, the Court could not 
•exercise jurisdiction so long as martial law continued in force. 
Marais thereupon applied to the Privy Council for leave to appeal; 
but in the result this application was also refused. 

Judgment.] In the judgmeij^f the Judicial Committee, which 
was delivered by Lord Halsbury, L.C., it was pointed out that it 
was an unquestionable rule that where war was being waged the 
civil Courts had no jurisdiction to deal with military action, and 
that when acts of war were in question the military tribunals 
alone were competent. When war was raging, moreover, acts 
done by the military authorities were not justiciable by the 
^ordinary tribunals. Of the various grounds urged on behalf of 

(a) Although operating retroepeotively from the 22]id April. 
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the petitioner, the only one which was susceptible of argument; 
was that which alleged that inasmuch as the civil Courts were 
«till open the established rule (as to the exclusive authority of 
martial law) did not apply. But in tlie present case there was 
sufficient evidence that war was in fact raging. Martial law had 
been proclaimed both in the district in which Marais had been 
arrested, and in that to which ho had been removed. With respect 
to the existence of a state of war and the conseciuent legality of 
martial law, the fact that the civil Courts were sitting for some 
purposes was not conclusive that Avar Avas not raging. It had been 
previously decided in Elphinstone v. Bedreechtmd (1 Knapp, 316), 
that a municipal Court had no jurisdiction to adjudicate on a 
seizure of property made in time of war. And no doubt ever 
existed that when war actually prevaih^d, tlie ordinary Courts 
had no jurisdiction over the action of tlie military autliorities. 
Cases of difficulty might arise as to whether there Avas a state of 
war or not; but when the fact of Avar Avas established Uiere was 
a universal consensus of opinion that the civil Courts had no 
jurisdiction over military action. 


Tlic decision in Marais' <'aso, although strictly on a point of English 
law, yet serves to illustrate the effects of war generally on the ordi- 
nary law and on the ordinary legal rights of individuals, whether 
belligerents or neutrals. In time of war and when a country is in- 
vaded or threatened with invtision by the enemy, every Government 
finds it necessary to assume certain exceptional powers both over 
persons and property, which are not exerciseablo in a state of 
peace. Under the British system this result is attained by a 
''proclamation of martial law *'(<?). The judgment in Marais' 
case decides in effect— (1) that when a state of war actually 

S revails, the operation of the e^dinary law will bo deemed to 
e suspended by martial law in all that relates to the war; (2) that 


Co) See Manual of Military Law 
(War Office, 1*7), 4-«. Ae a 
matter of constitutional ri^ht, the 
legality of martial law aoes not 
turn on the proclamation, but 
on the existence of a state of war 
or insurrection, which rondcra such a 
proceeding necessary for the public 
^fenoe: see TUonko ▼. The Att.-Gen. 
of NaUa (1907, A. 0. 98, 461). The 
proclamation is, in itself, only a noti- 


fication of the existence of such a state 
of things and of the fact tliat the exe- 
cutive intends to have recourse to 
extraordinary measures to suppress it; 
these being either such measures as are 
permitted by the common law as 
being necessary to the maintenance of 
order, or measures not warranted in 
strict law but for which it is ]proposed 
to obtain a parliainentary indemnity. 



and (3) that under the English system the test of the legality of 
martial law and of proceedings thereunder is not whether the civil ’ 
Courts are still sitting but whether a state of war exists or not (d). 
^^incidentally, the case also deddes that when once a state of war 
exists, martial law may be exercised even in places outside the 
'lai^e of active hostilities; a conclusion justifiea by modern con- 
fditions, which very often require the adoption of protective or 
punitive measures at places distant from the scene of actual hos- 
tilities (e). Nor have the civil Courts any jurisdiction to review 
the judgments of Courts sitting in the exercise of martial law(/); 
theie being no analogy between the proceedings of military Courta 
sitting under the Army Act and those of Courts sitting in the 
exercise of martial authority, which do not really administer law (g). 
From this it will be seen how largely, even under the British 
system, the intervention of a state of war serves to exclude the 
application of the ordinary law, the jurisdiction of the ordinary 
courts, and the recognition of ordinary rights. And the same con- 
; sequences, even though reached by other means, will also be found 
to attach under other systems. Under the British system, recourse to 
martial law is sometimes, although rarely, sanctioned beforehand 
by statute (fe). In default of this, it is usual, both in view of some 
uncertainty in the law and also for the purpose ^of preventing vexa- 
: iious suits that might otherwise be brought («), to pass subsequently 
an Act of Indemnity, indeinnifvihg all persons for aqfcs done bond 
fide in the suppression of hostilities or for the public defence, and. 
confirming sentences passed by the military tribunals (fc). 

So far wo have touched only on the application of martial law 
in the home State and by the territorial Power. But a martial law, 
although of a somewhat different character, may also be applied, 
in time of war, in the territory of the enemy State and by a bellii-: 
gerent invader. This resembles the former in so far as it has the 
effect of suspending the ordinary law and ordinary legal rights, 
in all that relates to the war; but differs from it in so far as it 
depends wholly on the will of the invader, subject only to such limita- 
tions as may be imposed by custom or convention and regard for 
international lopinion. 

There is also a further distfiRrion between eachgof these kinds 


acts milit^ 

will thereupon cease to 


authorities in the exercise of 
B justiciable by the ordinary ciVil Oourtsi' f 


(d) Thus substituting a test which (pr) TUonko v. The Att,^&en» 'of-. 

is at onoo practical and ascertainable Natal (1907, A. 0«98, 461). 

for one that is artificial and not always (A) Seo^y way of oxample, 43 Geo.^ 

easy of ascertainment. III. c. 117 ; 3 & 4 Will. IV. o. 4. 

(e) But the American courts hold (t) And sometimes also for the pur- 

otherwise: see Ex parte Milligan (4 pose of providing compensation W 
Wall. 2) ; Scott, 666, n. ; llalleck, ii. innocent persons in respect of da^gC 
441, n. caused by justifiable acts. 

(/) K0n Eeenen*$ Case (1904, A. C. (A) Such Acts were passed in th^i 
il4). Cape Colony in 1900 ana 1902; and inv 

Natal in im, 1901, and 1908. 
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of ** martial law” and what may be called military law;” meaning* 
thereby that special body of rules which each State provides for the 
^vernanoe of its armra forces (Q. But “military law” has no 
international significance, except in so far as, between the signa- 
tories of the Hague Convention, No. 4 of 1907, it is required to 
conform to the regulations annexed to that Convention (m). 


General Notes. — The Effect of War on the Legal Rights and 
Relations of Individuals. — The outbreak of war affects not only the 
legal relations of States, but in some measure also the legal rights 
and relatioils of individuals. Its more important effects, in this 
connection, are as follows: — (1) It suspends, in all that pertains to 
the conduct of hostilities and subject to the limitations imposed by 
custom and convention, the operation of the ordinary law and the 
applicancy of rights thereunder, in favour of certain forms of war 
law. (2) It was formerly held to confer, and although now restricted 
by policy and usage it still confers in case of necessity, a right on 
the part of a belligerent to expel from territory belonging to or 
occupied by him both enemy subjects and others whoso presence he 
may deem inimical to his safety (w). (3) It was formerly held 

to confer, and, within the limits described hereafter, it still confers, 
on each belligerent a right to sequestrate or confiscate certain kinds 
of enemy property found within his territory. (4) It confers a 
right of capture over enemy property found on the sea and not 
protected by the neutral fiag; and also over neutral property em- 
barked in undertakings wliich a belligerent is entitled to restrain. 
(5) Finally, it is commonly attended, although to a degree which 
varies greatly in different systems, by a prohibition of commercial 
intercourse between the subjects of the respective belhgeronts; 
which again involves either a suspension or an abrogation of existing 
obligations, as well as an interdiction of subsequent dealings so 
long as the war continues. Some of these consequences have been 
already touched on; others will be considered hereafter. For the 
moment we are only concerned with the effects of war in suspending, 
at certain points, the ordinary territorial law in favour of certain 
forms of what,^in default of a more appropriate term, we may call 
war law. 

Kifids of Law applied in War. — The conduct of war between two 
or more States, find the^xceptional conditions to which it gives rise, 
necessarily involve some derangement of the ordinary law. In the 
first place, the members of the armed forces on either side are sub- 
ject to their own military law; although this applies also in time of 


(0 See lUIannal of Military Law, 4 
9t 9eq.; and Tilonko v. The Att.-Oen, 
of Natal (1907, A. 0. 93, 461). 

(m) See H. O., No. 4 of 1907, Art. 1 ; 


and, as regards aea warfare,. H. G., 
No. 10 of 1907, Art. 20. 

(n) See pp. 60, 265, infra, 

.B ■ 



piMce; axLd has no international bearing except that 'already 
notic^(o). In the second place, the exigencies of war commonly 
require an assumption of exceptional powers, not warranted in tim# 
iof peace', over both “Che persons and property of private individuals 
that are found within its range, even though such persons are un- 
bonneoted with the armed forces on either side. And this may arise 
either in the home territory, as between the territorial Power and 
those subject to its jurisi^ction; or in the territory of an in-^. 
Vaded State, as between the invader and persons resident or found 
therein. Finally, there are the laws and usages of war, now largely 
codified by Convention, which regulate the conduct of war between 
the parties., and which impose conditions and restrictions to whidi 
both martial law and military law are required to conform. 


Martial Law in the Home Territory.—Maxiiol law, despite the 
name, is not strictly a form of law, but an extra-legal state or con- 
dition, under which the ordinary law and ordinary rights are replaced, 
so far as public defence or necessity may require, by the action of 
the military or some other summary authority. But in *order to 
impose some limit on tliis, it is usual to intimate in more or less 
general terms the nature of the rules or discipline that will be en- 
forced ; whilst in order to ensure that it sliall be applied with sufficient 
deliberation and regularity, its administration ia usually deputed 
to courts which are styled Courts Martial; although these Courts are 
in fact constituted by military officers, proceed by summary methods, 
and do not strictly fall within the category of regular courts. Such 
a condition of things is commonly inaugurated in European countries 
by the proclamation of “ a state of siege ’’ ; whilst under the British 
and American systems it is usually established by a proclamation 
of martial law, ihe effects of which have already been described. 
Martial law in this aspect is mainly a matter of municipal concern, 
although it has a certain international l)earing in so far as it may 
■ affect 5ie subjects of other States who come within its range (p), 

MartM Law as appUed by an Invader . — When the territory of 
one belligerent is invaded by the' other, the territorial law will not 
of course apply as between the invaders and the inhabitants of the 
districts invaded; whilst even as between the latter its operation^ 
will to a great extent be owing to the fact of invasion. 

In these circumstances it is the practice for the inv^er, both 'with 
a view tb his own safety and the success of his operations and with 
the object of guarding against that condition of lawlessness which 
might otherwise arise, to proclaim and enforce martial law. This, 
Unlike the law previously described, has, of course, no ultimate basis 
: in municipal law; for neither during nor after the war could anv- 
! thing done thereunder be made, as between the invader and the 
subjects of the territorial Power, the subject of an appeal to the civil 
. courts eiti^er of the invading or the invaded State. Hence xsmtiaJi 

Co) See^. 49, supra, Xv) Seep. 267, t»/ra; also Holland,; 

A WarUn Land, 16 at V • 
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: law, in this sense, has been described as beine ** neither more nor. le^f' 
; than the will of the general who commands tne army ” ((;); 'the mer^o 
^presence of an invading army amounting to notice that it will be 
brought into force. Nevertheless, a commander who enforces martial 
law ought, so far as possible, to lay down distinctly the regulations 
under and limits wi^n which it will be carried out; vmilst all 
punishments inflicted thereunder ought to be inflicted only after 
enquiry and sentence by a military court. Such regulations 
must in their details necessarily depend largely on local con- 
ditions and needs, and especially on whether the territory in 
question is under actual occupation or not. But in any, case tliey must ■ 
not conflict with the laws and usages of war, as ascertained by custom 
and convention. Subject to tliese conditions, martial law of this 
kind will apply equally to all persons found within its range, irre- 
spective of their nationality (s). The exercise of such martial 
authority will come to an end on the termination of hostilities (t). 

The Laws and Customs of War . — The laws and customs of war 
comprise a body of rules originating in custom, but now for the 
most part embodied in international conventions (ju). These purport 
to regulate the conduct of war both by land and sea. As regards land 
warfare, they proscribe the qualifleations of belligerents, regulate the 
methods of conducting hostilities, prescribe rules as to the treatment ;^ 
of prisoners of war and the sick and wounded, regulate the seizure ' 
of property and the treatment of the civil population, define the rights 
and responsibilities incident to military occupation, and regulate 
also the non-hostile relations of the belligerents. As regards sea 
warfare, they cover much the same ground, having regard to the 
different conditions involved; although in this case with much 
greater attention to the rights and duties of neutrals. Both these 
branches of the laws of war will come under consideration here- 
after (»). 

(9) This was said by the Duke of relation, to the invader, vol. i. 204, and 
Wellington in the House of Lords: infrn^ p. 266. 

sec Hansard, 3rd series, cxv. 880; (#) On the subject generally, 

cited Holland, War on Land, 14. Holland, War on Land, 14 — 16. 

(9) But as to tee diplomatic agentssr- (i/) Infra^ p. 93. 
of neutral Powers, see vol. i. 308; and (ar) See Excursus, I. and II. 
as to tee position of neutral subjects in 



62 Ca9e9 and OpinionB on Intmiational Law. 

ENEMY PERSONS AND PROPERTY FOUND WITHIN 
THE TERRITORY OF A BELLIGERENT AFTER 
THE OUTBREAK OF WAR, 

BBOWN t;. THE UNITED STATES. 

[1814; 8 Cranch, 110; Soofcfc, 486.] 

Case.] This was a suit relating to a cargo of timber belonging 
to British subjects, which had been originally shipped on board 
an American vessel for transport from the United States to 
England. The departure of the vessel was first delayed by an 
embargo, and next by the outbreak of war between Great Britain 
and the United States (a). Thereafter the timber was un- 
loaded and deposited in a navigable creek (b) under the custody 
of the owner of the vessel. Subsequently the agents of the owners 
of the timber purported to sell it to the plaintiff, who was an 
American citizen; but proceedings wore taken by the United 
States authorities, at the instance of the owners of the vessel, to 
procure its condemnation as enemy property found within the 
jurisdiction oi^ the United States after the commencement of 
hostilities, and hence as Uable to condemnation as prize of war. 
In the District Court condemnation was refused; on appeal to the 
Circuit Court this judgment was reversed; whilst on appeal to the 
Supreme Court it was held that the property was not in the cir- 
cumstances liable to confiscation, and a decree of restitution was 
accordingly made. 

Judgment.] In the judgment of the Court (c), which was de- 
livered by Marshall, C. J., the material question ^as stated to be 
whether the timber, even assuming that the property in it had 
not been changed by the sale to the plaintiff, could be considered 
as prize of war. There being nothing either in the circumstances 

(a) In Jane, 1812. (o) From which, however, a mino- 

- (6) So as to constitute it in law ritj of the Court, including Story, J., 
enemy property found on land. dissented. 
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the case or in the local situation of the timber to distinguish 
this from any other British property found on land after the 
commencement of hostilities, the question would be treated as 
governed by the same general rule. 

With respect to the power to seize such property, it was con- 
ceded that war gave to the Sovereign full right to take the persons, 
and to confiscate the property of the enemy, wherever found. 
The mitigations of this rigid rule which the humane policy of* 
modem times had introduced in practice might affect the exercise 
of this right but could not impair the right itself (d). Hence, 
if the sovereign authority chose to bring that rule into operation, 
then the judicial department must give effect to it; but until that 
will was so expressed the Courts had no power to condemn. The 
questions to be decided, then, were: (1) Could enemy properly 
found on land at the commencement of hostilities be seized and 
condemned as a necessary consequence of a declaration of war? 
(2) If not, was tjiere, in the present case, any legislative Act that; 
authorized such seizure and condemnation? 

With respect to the effect of a declaration of war, the now 
universal practice of forbearing to seize debts and credits and 
the recognition of their revival on the restoration of peace seemed 
to show that war did not in itself work a confiscation, but merely 
conferred a right of confiscation. Between debts contracted on 
the faith of the territorial law and property acquired in trade on 
the faith of the same law there did not appear to be any rational 
distinction. Such mitigations in practice, however, did not affect 
the essential question, whether the declaration of war itself caused 
enemy property within the jurisdiction to vest in the Sovereign 
without more; or whether it merely gave a right of confiscation, 
the exercise of which depended on some further manifestation of 
the national will. After a review of the principal writers on the 
jus belli, the^ Court came to the conclusion that the modern rule 
was that tangible property belonging to an enemy and found in 
the country at the commencement of war ought not to be imme- 
diately confiscated. Almost every commercial treaty, moreover, 
contained stipulations for the right to withdraw such property. 


(d) For a criticism of this statement and position, see Moore, 

▼n. 818 . 



^ dpiniQns bn Xnier^ Xaw, 

appeared to be incompatible with the idea that war in itself 
/^Vested such property in the belligerent government. Hence, it 
:ivmight be considered as the opinion of all who had written on the 
that, although war gave a right to confiscate, it^did not 
itself operate as a confiscation of the property of an enemy. 
Proceeding then to consider the matter from the point of view 
r df the Constitution of the United States, it was pointed out that 
^in expounding that Constitution a construction ought not lightly 
Kto be admitted, which would give to the outbreak of war an effect 
^ in the United States which it would not have elsewhere, or which 
would fetter the Government in applying to the enemy the same 
■ rule that he applied to citizens of the United States. Both the 
provisions of the Constitution and other laws bearing on the sub- 
ject appeared to be in conformity with the general rule previously 
vindicated. The question of confiscation, then, was one to be de- 
termined by legislative department, which could modify the law, 
at will, rather than by the executive and the judiciary, which had 
?:to follow the law as it was; and in the present dcasc there was no 
Act which went to show that Congress had, in fact, directed the 
confiscation of enemy property found within the jurisdiction at 
the commencement of the war. 

Directly, this case' decides no more than that enemy property 
found on land within the United States after the outbreak of 
war cannot be condemned without a legislative enactment autho- 
rizing such confiscation ; and that the mere act of the Legis- 
lature in declaring war is not such an authority (c). Inci- 
dentally, no doubt, it was ruled (1) that, according to the law of 
nations as interpreted by the Court, the outbreak of war ^ between 
two States, although it does not itself work a confiscation, yet 
confers on the sovereign authority in each State a right to take 
the persons and to confiscate the property of its enemies found 
within its jurisdiction, even though the humane policy of modern 
times may mitigate the exercise of this right in practice; and 
(2) that if the sovereign authority chooses to exercise tliis right and 
to direct confiscation, then the judicial depa^ment will have no 
option but to give effect to it. The second proposition is in itself 
luiquestionable, whether as a statement of American or English law, 
^and would probably hold true in other systems; although the legality 

See Moore, Digest, vii. 288; bus also Wheaton (Dana), 887^^ 



and Pretty within the 
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'of siij^ might, no doubt, in a case where the facts- 

admitted of this, be questioned in the courts of other countries (/). : 
The first and more important of these propositions— although fre- 
quently challenged and although it must be admitted that the 
practice of exemption has grown in strength since the time at which 
the judgment was delivered— is still believed to hold good as a formal 
statement of the existing law (p). As regards persons, however, the 
right of seizing and detaining enemy persons found within the juris*^ 
diction, although still exorciseable in the last resort and as a matter 
of technical right, is, as we shall see, now controlled in its exercise— 
at any rate as regards persons having no military or other status 
specially .connecting them with the war— by a long course of 
usage, whi(;}i some writers conceive to have become obligatory, 
but which, in any case, could not be violated without entailing 
considerable opprobrium. As regards property, again, the right of 
confiscation, although not wholly abandoned, has bocomo — as indeed 
it was pronounced to have become in the later decision of the Supreme 
Court in Hanger v. Abbott (6 Wall. 532) (/i) — “a naked and im- 
politic right condemned by the enlightened conscienco and judg- 
ment of modern times ” as a right, in fact, which does not ensue 
from the mere fact of war, and which would not now be resorted to 
except os “an ulterior measure of government^' expressly directed 
by the sovereign authority and designed to meet some exceptional 
situation (i). * , 

The English law on this subject appears in the main — and not- 
withstanding some conflict of authority and some special enactments 
in favour of foreign merchants (;) — to agree with the view adopted 
by the American Courts, and to be subject to the same limitations as 
regards its practical exercise (fc); although the o.xercise of any dis-' 
cretionary iK)wer in the matter would under the British system 
rest with the Crown unless Parliament otherwise provided (t). 
With respect to debts, however, it w’as, as we shall see, held in 
Wolff V. Oxholm (6 M. & S. 92) that the confiscation of these by a 
foreign Government was contrary to the law of nations f w) ; from ' 
which it is to bo inferred that such a proceeding would be equally ' 
illegal if resorted to by the British Government. But, subject to ■ 
this exception, and whore not waived by treaty, the right remains; yj 
as a formial right, although it not now be resorted to save in j 

38 et aeq, ; and as to property, Bar- 
clay V. Rua8ell(S Ves. Jun. 424), com- 
montinir on Oyden v. Folliott (8T. R. v 
726); Stephen, Com. ii. 12. 

(1) The Joliunna Emilie (1 Spinks, 
817); but sec also Blackstone, Com. 
ii. c. 26, where the right of seizure as - 
regards property is limited to goods ! 
brought into the^ territory after the ' 
war and without safe conduet; and 
Westlake, ii. 44, n. 3., 

(w) Injray p. 67. 


(J) As indeed oecurred in Wolff v. 
Oscholm (6 M. & S. 92); p. 66, 
infra, « 

(p) At any rate, as interpreted by 
the American and British Courts ; as 
to other countries, see p. 62, infra,. 

(A), As applied, however, in this 
caM - ^ debts. 

^ where resorted to by way of 

repx^isai. 

0^ See Fhill. iti. 130 et aeq, 

" As to persons, see Holland, 
;; upon War and Neutrality, 
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exceptional cases (n). In this form the British- American view 
will not, as we shall see, be found to differ greatly in its practical 
results from the nominally more liberal view adopted by European 
jurists (o); private property enjoying under both systems a virtual 
immunity from confiscation. 


WOLFF t;. OXHOLM. 

[1817; 6 M. & S. 92.] 

Case.] The plaintiff was a naturalized British subject, resident 
and carrying on business in England in partnership with others. 
The defendant, a Danish subject resident in Denmark, was, in 
1800, indebted to the former in the sum of 2,101i. Ts. bd- 
A suit to recover the debt was afterwards instituted in Denmark; 
the proceedings being conducted in the name of an assignee of 
the plaintiff, and the defendant also instituting a cross suit. In 
1807, 'whilst these suits were pending, war broke out between 
Great Britain and Denmark. In Aligust, 1807, an ordinance 
was issued by the Danish Government, by which all ships, 
goods, money and money’s worth, of or belonging to English 
subjects, were sequestrated ; whilst in September, 1807, all 
persons were ^e^uired to transmit an account of the debts 
duo to British subjects, of whatsoever nature, and to pay 
the whole of such amounts into the Danish treasury, under pain 
. of being proceeded against. In compliance with the ordinance, 
the defendant gave notice of the debt owed by him to the plaintiff, 
and ultimately paid over the amount to the Danish treasury (a) 
and obtained a receipt; whereupon the suit depending between 
the plaintiff’s assignee and the defendant was quashed. In 1814/ 
the defendant, being then in England, was arrested and held to 
bail in a suit brought in the Court of King’s Bench to recover 
the debt. In the result, it was held that the proceedings in Den- 
mark under the ordinance in question constituted no defence to 
the action. 

(ft) See The Gerasimo (11 Moo. (a) ^Vlthough this was not tiU 1812, 
P. C. at 96) ; and Hall, 434 — 435. and then at a rate of exchange much 

(o) Infra, p. 62. below that current at the time of pay- 

ment. 
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Judgment.] In the judgment, which was delivered hy Lord 
Ellenborough, C.J., it was pointed out that the Danish ordinance 
stood single and alone; and that it was not supported by any pre- 
cedent nor adopted as an example in any other State. The ordi- 
nance itself did not appear to have been followed up by any 
measure of compulsion; and although the Commissioner had notice 
of the debt as early as 1807 the money was not paid until 1812. 
On a review of the older authorities it appeared that the right of 
confiscating debts contended for on the authority of Vattel was 
not recognised by Grotius and was altogether impugned by 
Puffendorf and otlier writers; that such confiscation was not 
general at any time; and that no instance of it, except the 
ordinance in question, was to be found for more than a century. 
Under these circumstances, the judgment of the Court would be 
pregnant of mischief to future times if it did not declare that 
the ordinance and payment under it furnished no defence to the 
present action, eitlier in tliemsclves or by aid of the proceedings 
in the Danish Court. The parties went to that Court expecting 
justice under the existing law, and wore not bound by the quash- 
ing of their suit in consequence of a subsequent ordinance, which 
was not conformable to the usage of nations, and which neither 
they nor the present Court were bound to regard. 


This decision rests broadly on the ground that the confiscation 
by the Danish Government of debts due to British subjects was 
a violation of the law of nations; and that the proceedings 
founded thereon in the Danish Courts were not, therefore, binding 
in the courts of other States (b). The decision itself has been 
the subject of much conflict of opinion. On the one hand, 
it is commended and approved Its being more strictly in harmony 
with existing usage than the decision in Brown v. The United States 
(8 Cranch, 110(c)); and the wish expressed that the Courts may, 
if occasion series, see their way to apply its principle to tangible 
as well as to intangible property (d). On the other hand, it is said 
that the judgment is based on statements that are historically 


(6) See also Hamilton v. Eaton (2 debt, but does not affect the debt itself, 
Martin’s N. Caroline Rep. 83; Scott, which may, when circumstances allow, 
481), where the view is tahen that the be still sued for and enforced in for« 
legidative exoneration of a debtor in eign courts, 
such a case only has the effect of (o) Sapra^f. 82. 

destroying the local remedy for the (d) Westlake, ii. 44. 







Erroneous 0; that thd conclusions deduced from the writings of 
: the publicists are not, in fact, warrantable; and that the high autho- : 
rity of Story and the United States Courts was ignored; in view 
of which it is opined that if the case were to present itself 
before a higher Court the decision would be reversed. It is 
further suggested that it was wrong to penalize a foreigner for 
obeying the law of his own country; and that in such a case tlie 
debtor ought to be regarded as discharged, so long as the amount 
due was actually paid, and was paid under compulsion and without 
intent to prejudice the original creditor (^). The decision is, no 
doubt, at variance with the decisions of the American Courts, which 
recognize an ultimate right of confiscation os regards all forms of 
)enemy property found within the jurisdiction, oven though they 
regard the exorcise of such a right as impolitic (fe). If, moreover, 
the English law still recognizes an ultimate right of confiscation 
as regards property that is tangible (0i it is difficult to see on what 
ground of principle debts or intangibly property should be ex- 
cepted (fc). Nevertheless the decision until reversed must be taken 
to represent the rule that, so far, obtains in English law; whilst its 
existence may, if the occasion should arise, afford the English Courts 
an opportunity of extending in law to other forms of private 
property of an innocent character that immunity from confiscation 
V. which they virtually enjoy in practice. ^ 


General Notes. — Enemy Persons found tvifhin the Territory of 
a Belligerent : — (i.) The Right of Withdraiml. — It was one of the 
consequences of the earlier view of the relation of war, that 
the subjects of bj^e belligerent who were found within the territory 
of the other, on or after the outbreak of war, were liable to seizure 
and detention and their property to confiscation. This was first re- 
laxed in the case of foreign merchants, who, sometimes by treaty and 
sometimes by municipal law but subject to conditions of reciprocity, 
were allowed to withdraw themselves and their property within a 
given time after .the commencement of hostilities. Next, the scope 
of such treaties appears to have been enlarged so as to include 


(/) In 80 far as the Danish Ordi- 
nance was said to bo without prece- 
dent; see Hall, 434, n. 

(<r) Phill. iii. 853 ct seq, 

(h) See TFare v. Hylton (3 Dali. 
199); Hanger v. Abbott (6 Wall. 
582). 

(f) Snpra^ p. 56. 

; (k) Whether we adopt the view that 

persons acquiring such property in 
( foreign countries do so on an implied 
^^understanding that this property shall 
[ he safeguarded against confiscation in 


the event of war, or the contrary view 
that the acquisition of such interests 
must be deemed to bo subject to the 
risks impli^ by the^jtrict laws of war, ( 
it seems clear that the same rulp. ' 
must bo applied equally to properiy of 
a tangible or of an intangible kind: 
see Wheaton (Dana), 391, n. 157, At ( 
the same time the exception, illogicalii; 
although it may be, probably reflected ^; 
truly the view of international usage ( 
ciurrent at the time at which the deoi^^^^ 
Sion was given; see p. 53, 




mthin 


other enemy sub jeets. Finally, hOTe, as in other oases, a practioe ' 
originating in treaties made between particular States gradually 
gave rise to an international usage, which in time became an obli- 
gatory custom. Such a custom, at any rate, appears to Ixave estab- 
lished itself in the course of the 18th century (w)- ®y virtue .of 
this custom the subjects of one belligerent found within the territory 
of the other on the outbreak of war were allowed to depart freely 
within a period reasonably sufficient for the arrangement of their 
affairs and compatible wdth public safety; subject, liowever, to an 
exception in the case of persons whose detention might be a matter 
of political or military necessity (n). And this right of withdrawal 
may still bo taken advaAtago of in those cases w'here the later and 
the more liberal practice of allowing enemy subjects to remain is 
not observed. But it will not extend to enemy persons who outstay 
the period limited for withdraw^al, or wiio voluntarily enter the 
territory af terw'ards (o) . The only modern instance of the viola- 
tion of this custom occurred in 1803, when British subjects found 
in France were arrested and some of them detained until 1814 by 
order of Napoleon; but this proceeding was resorted to ratlier as a 
measure of reprisal for an alleged wongful seizure ol* French 
merchant vessels, and w^as even then generally reprobated (/?). 


(ii.) The Right to Remain . — Already in the 18th century, however, 
we notice the growth* of a more liberal practitje under which enemy 
subjects were sometimes allowed to remain during good behaviour. 
This was at first probably rather tolerated than conceded, although 
on some occasions officially authorized whilst, later, wo find 
such a right occasionally conferred by treaty (r) or even by muni- 
cipal lawfs). In the increased intercourse of modern life and 
commerce the newer usage w^as found to bo conducive to the interests 
of both parties; with the result that it is now often followed irre- 
spective of treaty. At the same time, having regard to the varying 
practice of States in recent wars (^), it cannot, .so far, be said to have 


(m) Although treaties stili con- 
tinued, probably for the sake of 
greater security, or sometimes with a 
view to an enlargement of the right. 

(n) As to persolTs belonging to the 
armM forces of the enemy, sec reply 
of the Attorney-Goncral to a question 
asked in the House of Commons on tho 
25th February, 1959: cited ^olland, 
Letters on War and Neutrality, p. 40; 
also Hall, 386. Some writers, such as 
Calvo, extend this exception to in- 
dividuals returning for military ser- 
vice ha their own country: see Droit 
intermtional, ^ii., 37 ; although the 
British praetioe would not appear to 
saiiption this. 

(«> Assuming, that is> that enemy 


subjects have been orderc>d to with- 
draw. 

(p) Taylor, 461; Westlake, ii. 42. 
^ \q) As in the official declarations 

made by tho British Government os 
early os 1756 and 1762, on the out- 
break of war with Frantic and Spain, 
respectively; referred to in Taylor,: 
462, and Westlake, ii. 41. 

(r) As by a treaty of 1795, made 
between Great Britain and the United 
States. 

(ii) As by an Act of Congress of 
1798. 

(f) In the war of 1854, Russian 
subj^ts were allowed to remain both 
in Great Britain and France. In the 
war of 1870, Gorman subjects were 
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become obligatory; whilst in any case it is subject to qualification 
where the expuMon of enemy subjects, whether as individuals or 
as a class, is deemed necessary from the standpoint of public policy, 
or military necessity. Where enemy subjects are allowed to romain, 
it would seem to follow that they are free from those civil disabili- 
ties which commonly attach to alien enemies under the municipal 
law (24); although they are subject to such regulations, including 
registration, as may bo prescribed in that behalf, and to the same 
restrictions as regards trading with the enemy as may attach to other 
residents (v). 

Enemy Property. — (i.) Public Pro7>cr^2^.~Property belonging to 
the enemy State, which a belligerent finds within his jurisdiction at 
or after the outbreak of war, and which is not protected by some 
special immunity (a;) , is liable to seizure. So public vessels, arms, 
munitions of war and supplies, railway plant and the like, together 
with money and realizable securities, belonging to the enemy State, 
may be lawfully seized. Land is rarely the subject of ownership by 
a foreign State, save perhaps for diplomatic and consular residences 
which would in any case be exempt; but if land were so owned, then 
it would also appear to be equally liable to appropriation (y). 

(ii.) Private Property of Immediate Use 'in War . — Property 
belonging to enemy subjects which is of a Jcind likely to be of 
immediate use in war, and which is found within the jurisdiction 
at or after the outbreak of hostilities, is also liable to seizure; 
although, on the analogy of the rules now governing the treatment 
of similar property in hostile territory, it seems that the seizure 
would now be subject to an obligation of restitution or indemnity 
on the return of peace {z). T^iis right would also extend to 

at first allowed to remain in France 
so long as they furnished no ground 
for complaint, although for new ad- 
missions express permission was re- 
quired; whiM, subsequently, all enemy 
eubjects were required to withdraw, 
from the department of the Seine*, 
this proceed!^ being justified ^ mili- 
tary necessity. In 1897, Turkey, 
on the outbreak of war with Greece, 
decreed the expulsion of all Greek 
subjects resident within the Ottoman 
dominions. In the Spanish-Ameri- 
oan war of 1898, Spanish subjects were 
expressly authorized to remain in the 
United States, althoi^h admonished 
that they were the object of suspicion. 

In the South African war ,ol 1899, 
many British subjects were expelled 
from the territories of the two repub- 
lics. In the Busso- Japanese war of 
1904, Japanese subjects were expelled 
from the Bussian provinces of the Far 


East, although allowed to remain in 
other parts; but Bussian subjects were 
allowed to remain in Japan on condi- 
tion of registration. 

(m) Altoough this is not altogether 
clear in English law: see p. 90, injra, 
(v) See p. 24, supra; and, on the 
subject generally, Hall, 387 et seq,^ 
and Westlake, ii, 4ii et seq, 

(jso) Such as debts due by one State 
to the other, see p, 44, supra; and 
as to other cases of immunity, p. Ill, 
infra i % 

(y) See Latifi, 20; and as to the 

a uestion of debts, ibid, 24; although 
he right of appropriation would not, 
it is conceived, apply where a belli- 
gerent was merely in military occu- 
pation; as to which, see Hall, 416 et 
seq,, and Phill. iii. 817. 

(r) See H. B. 63; and Latifi, 41 
et seq. 
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enemy merchant yeasels whose construction indicated that they were 
intended to be converted into ships of war(fl). 

(iii.) Private Property of Other Kinds . — The treatment of other 
kinds of enemy property that may be found in a like situation has 
been the subject of different usages at different times, and is still 
the subject of a marked difference of opinion. Looking, first, to 
the practice of States — one may probably say that down to the 16th 
century all private property of whatever kind having an enemy 
character and found by a belligerent within his own territory was 
subject to confiscation. After this, however, we notice a gradual 
relaxation of the earlier practice, dictated, lio doubt, by a perception 
of common interest. As regards land, sequestration was gradually 
substituted for confiscation; whilst as regards moveable property, 
the practice of confiscation was greatly mitigated, first, by the be- 
stowal on enemy subjects, either by treaty or municipal law, of a 
right of witlidrawal, which was> invariably coupled with a right to 
remove or dispose of their property, and next, by the formation of 
a usage to that effect apart from treaty. Nevertheless, down to the 
end of the IStli Cjentury instances of the confiscation of move- 
able property, occur in a variety of cases not covered by treaty (b). 
But as the more liberal practice of allowing enemy subjects to remain 
during good behavibur grow in strength, this necessarily carried 
an immuniity from interference witli their property on the part of 
such as remained; whilst a like immunity could scarcely be refused 
to non-residents, who were less a source of danger tlian resident 
enemies (c). So ultimately all private property, not being of a 
noxious Kind, came to enjoy a virtual immunity frdm confiscation; 
and this whether it consisted of land, or goods, or property of an in- 
corporeal nature, such as debts and credits ; although enemy merchant 
vessels found in a belligerent port at the outbreak of war remained 
liable to seizure until the middle of the 19th century (d). Subject to 
this exception, we find as from the commencement of the 19th century, 
only two instances of confiscation. One of these occurred in 1807, 
when* the Danish Government issued the ordinances already referred 
to, sequestrating and ultimately confiscating the property of British 
subjects found in Denmark; a proceeding, however, which was really 
a measure of ^prisal(c). Thecy^ther occurred in 1861, when the 
Southern Confe^racy issued a decree confiscating all property of 
whatsoever nature, except public stocks and securities, held by alien 
enemies since the 1st May, 1861 (/). But this, again, was an ex- 
ceptional measltre, resiQfted to by a rebel Government by way of 
retaliation against the ]mrent State; whilst a proposed extension 
of it, which would have affected foreign interests, was the subject 


(а) See H. C., No. 6 of 1907, art, 5. 

(б) See Hall, 433 ; Westlake, ii. 43. 
(e) See Westlake, ii. 42. 

(d) Infra, p. 166. 


(e) Supra, p. 56. 

(/) As to the effect of this in muni- 
oipal law, see Dewing v. Perdioardie$ 
(96 U. S. 193; Scott, 521). 




both of protest aiid general oondemnatiou(gf). Passing, next, to 
legal theory we notice a marked divergence of opinion. According 
to one view, there is already an obligatory custom of exemption. 
This is the view commonly adopted by most European writers. But 
this conclusion must probably be taken, in the quarters from which 
it proceeds, as being implicitly subject to such qualifications 
may be imposed by military necessity (h); or, in any case, as being 
subject to such qualifications as may be imposed by the require- 
mente of public safety or the laws of reprisal (f). According to 
the other view, war, althou^ it does not of itself work a confiscation, 
of property in this situation, yet confers on "the sovereign authority 
a right to decree its confiscation if this should be found necessary. 
This may be said to represent generally the Anglo-American view, 
both as a matter of municipal law and as an interpretation of inter- 
national law(fc). In practice, however, both, systems recognize the 
exemption of private property as a policy that ought to be followed 
save in exceptional cases. The difference in effect, then, between 
these two views does not appear to be very great. One recognizes 
exemption as obligatory, save in cases of necessity or emergency; 
the other recognizes a technical right of seizure, but subject to ttk; 
general policy of exemption. In their practical application each 
would probably sanction the confiscation of private property in 
exceptional circumstances, such as public necessity, or by way of 
reprisal; whilst outside such cases, each recognizes its immunity ( 1 ), 


THE EFFECT OF WAR ON COMMERCIAL 
\ RELATIONS. 

(i) EXISTING TEANS ACTIONS. 

(1) Suspension, 

JANSON t;. DBIEFONTEIN CONSOLIDATED MINES, LTD. 

[1902; A. C. 484.] 

Case.] The respondents on appeal, who were the original plain- 
tiffs, were a mining company incorporated under the laws of the 

(^) It was proposed, on the opinion TA) See- p. 93, m/ra. 
of the Attorney-General of the Con- (i) See Latifi, 49 et seq, 

federaoy, to extend this to ]pi:eperty (k) See pp. 54, 55, supra; and as 

belonging to all persons domiciled in to the exceptional case of debts in 
vthe Northern StatM. This wonld have English law, p. 57. 
affected the property of British snb- Q) On tho subject generally, ' see 

Jects, and led to a protest on the part Hall, 481 el seq.; Westlake, fc 297, 

the British Government: see Pari, and ii. 38 et seq.; and Lam, 80 H 
'^TaperSij 1862, vol. Ixii. N. A. No. 1, seq. 

)/!lQ8; and Hall, 484, n. 2. 



iSoutii African Republic, and having a head office there, but havi) 
ing also a London office, whilst most of the shareholders were 
resident outside the Republic. The company had, in August, 
1899, insured with the appellant and other underwriters a parcel 
of gold during its transit from the mine near Johannesburg to 
the United Kingdom; the risks insured against including, inter 
Sia^ “arrests, restraints, and detainments of all kings, princes,. 
and peoples.** On the 2nd October, 1899, the gold in question 
was seized during its transit by the Government of the South 
African Republic. It was admitted that at the time of the seizure 
war was imminent; and that on the 11th October war in fact 
broke out between Great Britain and the Republic. Subse- 
quently, but before the war had come to an end, tJie company 
commenced an action on the policy; the defendant having agreed 
not to set up the plea of alien enemy, which would otherwise 
have debarred the company from suing in a British Court during 
the war (a) . The q-ction was originally brought before Mathew, J. 
(1900, 2 Q. B. 339), who held that the defendant was liable; and 
this decision was affirmed by the Court of Appeal (1901, 2 K. B. 
419) . On appeal to the House of Lords, it was held that inasmuch 
as the insurance had been effected and the loss incurred before ^ 
the actual outbreak of war, the respondents were entitled to 
recover; and this, even though the loss was incurred by a seizure 
made in contemplation of war, and in order to use the gold in 
support of the war. 

Judgments.] J udgmente were delivered by Lord Halsbury, ; 
L.C., Lord Macnaghten, Lord Davey, and Lord Lindley. 

• Lord Halsbury, L.C., in his judgment, held, in effect, that : 
inasmuch as the policy in question was entered into and the loss i 
incurred before the actual outbreak of war, it could not be regarded 
as contrary tojpublic policy as defined by preceding cases, even 
though war was immiifent at the time. The Courts were not at 
liberty to invent new heads of public policy. The principle *bn 
which commercial intercourse must cease on war only applied 
where the heads of the respective States had actually created a 
state of war. If war ensued, such a contract was suspended owing 

ia) An to the legality of thia, eeep. 65 , infra. 
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to the fact that an alien enemy could not sue thereon during the 
war in the Courts of either country; but the rights under it wejp 
unaffected, and when the war was over the remedy in the Courts 
of either country was restored. The earlier writers on inter- 
national law used to contend that a public declaration of war 
was essential; but this was not the existing view. At the same 
time it was essential that the hostility should be the act of the 
nation which made the war. No amount of strained relations ” 
would affect the subjects of either country in their commercial 
relations or other transactions. Trading with ‘‘King’s 
enemies ” was, of course, illegal; and so was an undertaking by 
contract to indemnify “ the King’s enemies ” against loss inflicted 
by the King’s forces; but the words “King’s enemies” were an 
essential element in the proposition, and to substitute the words 
“ aliens who might become the King’s enemies ” would be to intro- 
duce an altogether new principle. Moreover, even if it were now 
competent to a Court to consider the question whether a contract 
such as the present was contrary to public pglicy, it would seem 
that the answer should be in the negative. To hold that such 
contracts were affected by the mere imminence of war would be 
to prescribe a test, which would bo at once difficult in its applica- 
tion and extremely harmful in its consequences on the free com- 
mercial intercourse bet'^een nations. 

Lord Davey, in his judgment, said that three rules had been 
established under the common law. The first was that the King’s 
subjects could not trade with an alien enemy without the King’? 
licence. Every contract made in violation of this principle w^as 
void, and goods which were the subject of such a contract were 
liable to confiscation. The second was a corollary of the first, but 
rested on distinct grounds of pubfic policy. It wa? that no action 
could be maintained against the insurer of enemy’s goods or ships 
against capture by the British Government. Ojie of the most 
effectual instruments of war was the crj{»pling of the enemy’s 
commerce; and to permit such an insurance would be to relieve 
the enemy of his losses, and would, 1;herefore, be detrimental to 
the interests of the insurer’s own country. This principle applied 
even where the insurance was made prior to the commencmnent 
of hostilities and was therefore legal in its inception; tmd whether 



t)ie person claiming on the policy was a neutral or a British 
Subject, BO long as the insurance was on behalf of an alien cn^y. 
The third rule was that if a loss had taken place before the com- 
mencement of hostilities, the right of action on a policy of in- 
surance was suspended during the continuance of war, but revived 
on the restoration of peace. In the present case, this third rule 
would have constituted a defence to the present action; but it 
had been waived by agreement. Ho had some doubt as to whether 
it was competent to the parties to take this course, for the reason 
that the objeption (6) was based on considerations of public policy, 
and the Courts would therefore be bound to take notice of the 
company’s inability to sue. But peace having now been estab- 
lished, he did not desire to make tliis point a ground of judgment. 
As regards each of these rules, however, the time when the rule 
came into operation was the actual commencement of hostilities. 
The attempt to extend their operation to a case where war had 
not occurred, but was merely imminent, appeared to be wholly 
unsupported by autli^rity . Such an extension would tend to inter- 
ference with lawful contracts and commercial pursuits. Nor could 
the Cojirts well decide a question as to whether war was imminent 
or not. 


Directly, this case merely decides that the legal effects of war on 
commercial relations will accrue only as from the time when the war 
actually commences. But beyond this, the judgments rc-stato and 
affirm, with all the authority that attaches to the decisions of a Court 
of final appeal, the general rule of non-intercourse; and, more espe- 
cially, its effects on contracts or other transactions subsisting between 
subjects of the respective belligerents at the time of the outbreak of 
war (c). The rule of non-intercourse came under consideration in the 
same war in the case of The Mashona (10 Capo Times L. E. 450), 
where, amongst other things, it wa^ laid down that one of the imme- 
diate consequences of the outbreak of hostilities was the interdiction 
of all commercial intercourse between the subjects of the States 
at war without the license of their respective governments, and that 
this prohibition applied to all persons domiciled within the belli- ; 
gereht States. In other^ words, all commercial intercourse without' 
ucence between persons “divided by the line of war** (d) is prohibit^. 


(d) That the plaintiff was an alien 
enemy. 

. (e) The legal petition of corpora- 
tions and the question of trade domi- 
d]te in the 


judgment of Lord Lindiey; supm, 
p. 26. X 

(d) That is — ‘domiciled in th0' 
countries of the respeotive belli r 
ffcrents”: ot^^ershaw y. Kaltep (100. 
Mass. 561), and in/ra, p. 80. , » 
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The more important applications of this rule in English law are 
8hoi:|ly these; — (i.) Contracts or other transactions duly entered into 
before the war between persons who, whatever their nationality, 
are divided by the line of war, are, in general, merely suspended 
during the war, as regards the right to performance and the right 
of suit. Nevertheless, oven such transactions will be abrogated 
(1) if they enure to the aid of the enemy (e)\ or (2) if they cannot 
be carried out without involving some dealing witli the enemy (/); 
or (3) if they are in their nature incapable of suspension (^). 
(ii.) On the other hand, transactions which are entered into after the 
commencenient of the war, and between persons divided by the line 
of war — whether in the nature of trading ventures proper (i), or 
oontra(its of any other kind (fc) — are in general illegal and void; 
whilst the same invalidity will attach to contracts which, even though 
not made with alien enornios, are yet in furtherance of such illegal 
trade or intercourse (Z). But the rule prohibiting commercial inter- 
course will not apply where the transaction in question is entered 
into between persons who, although otherwise enemies, are not in 
fact divided by the line of war (m). Nor does it apply to transac- 
tions which are specially privileged or excepted; such as licensed 
trade and contracts incidental thereto (n), or contracts for neces- 
saries entered into by British subjects held a§ prisoners by the 
enemy (o). ^ 

With respect to existing transactions and relations, the primary 
rule — which applies to all cases not excluded on some special 
ground (p) — is that they are suspended during the war both as to 
their legal eliects and, in strict law, as to all rights of suit thereon, 
but revive on the restoration of peace. So in Ex parte Boiissniaker 
(13 Ves. 71), where an application was made on belialf of certain 
foreign creditors of ah English bankrupt to bo admitted to prove 
against the estate — a claim previously denied to them, on the ground 
that they wore alien enemies — ^thc claim was allowed by Lord Erskine, 
L.O., on the ground that although a ci’editor who was an alien enemy 
could not sue after the outbreak of war or during its (jontinuance, 
yet if the contract out of which the debt aro.se had been made before 
the war — as was there the case — the right to sue would revive on the 
return of peace; from which it followed that any dividend to which 
these creditors wore entitled cou^d not bo confiscated or divided 
amongst the other creditors, but must be kept in hand for the benefit 
of the claimants after the restoration of peace. 

(e) Furtadov, Jloffers (infra, p, 26), (1) PoAts v. BeiS (infray p. 77). 

(/) Esposito V. Bowden (infra, (m) Wells v. Williams (infra, 

p. 72). p. 80); Kershaw v. Kelsey (infra, 

(ff) Griswold v. Waddington (infra, p. 78). 
p. 69). (w) Usparicha v. Noble (infra, 

(i) The Hoop (infra, p. 74). p. 80). 

(1e) Willison v. Patterson (infra, (o) Antoine v. Morshead (infra, 

p. 77). p. 82). 
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(2) Abrogation. 

(a) As in Aid of Enemy. 

EVSTADO BOGESS. 

[1802; SUofl. &P. 191.] 

Case.] In 1792 an insurance was effected by the plaintiff with 
the defendant, as representing an English company, on a French 
vessel, the “ Eetronelli,” on a voyage from Bayonne to Martinique. 
In 1793 war broke out between Great Britain and France, in the 
course of which Martinique, with all the shipping in its ports, 
including the Petronelli,** was captured by the British, and the 
vessel condemned as enemy property. After the conclusion of the 
war the plaintiff brought an action to recover the amount of the 
insurance on the vessel. In the result, it was held that such a 
contract was at comfnon law abrogated by war, on the ground that 
it involved an indemnity to an enemy owner for the capture of his 
property by the State of the insurer, which was inconsistent with 
the very objects of the war. 

Judgment.] In the judgment of the Court of Common Pleas, 
which was delivered by Lord Alvanley, C.J., it was pointed out 
that it was not competent to a subject to enter into a eontrtw)t 
to do anything which would be detrimental to the interests of his 
country; and such a contract was tliercfore as much prohibited 
as if it had been expressly forbidden by Act of Parliament. It 
was admitted that if a man coq^tracted to do a thing wliich Was 
afterwards prohibited by Act of Parliament, ho was not bound 
by his contract (a). On the same principle, where hostilities broke 
out between thg country of tlie insurer and that of the assured, 
the ®ormer was forbidden to fulfil his contract. With respect 
to the expediency of such insurances, it was only necessary to cite 
a single line from Bynkershoek, who said: ^'hostium pericula in 
se suscipere quid est alium quam eonm commercia maritima 

(d) Brewster v. Kitohell (1 Salk. 198). 

f2 
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f^pmovere;” and a part of a passage from Valin, who, referring 
{.the previous English practice of permitting such insurances, said 
^ ; tha;t ** the consequence was that one part of the nation restored to 
/ US by the effect of insurance what tlie other took from us by the 
■ rights of •v^rar.” Hence, the Court was of opinion that the insur- 
ance of enemy property was* illegal at common law; and, if this 
were so, then the fact of the contract having been entered into 
prior to the war would be of no avail, for the reason that it was 
equally injurious to the interests of the country. If such a con- 
' tract were uphold, a foreigner might, prior to the ‘war, insure 
against all risks of the war. And even though the indemnity 
might only be paid after the war, yet the enemy would be little 
injured by captures for which he was sure, at some time or other, 
to be repaid by the underAvriter. Such contracts were therefore 
illegal for the same reason that commercial intercourse with the 
enemy was illegal, because they were inconsistent with the very 
objects of war. Hence, if a British subject insured against 
V captures, the law would infer an exception ‘as regards British 
captures; whilst, if he expressly insured against such captures, 
the contract would bo void ah initio. 

Prior to this decision, some doubt had existed as to whether 
an insurance of enemy property was not valid, provided it had 
been entered into prior to the outbreak of war. But any such 
doubt was set at rest by the present decision, which makes it clear 
that such insurances, whenever entered into, are void as contrary 
to public policy (b). And the same principle would apply to other 
contraclH or transactions that tend to the assistance or the aid of 
the enemy, whenever and with whomsoever entered into(c). By 
17 & 18 Viot. c. 123, moreover, eve^the purchase of enemy stock by a 
British subject is made a misdemeanour id). 

(d) See also Brandon v. Curlingr praotices with respect to insurance, 

(4 Sost, 410); Brandan v. Nesbitt (6 Bhillipso^. Effect o# War on Contracts, 

T. B. 23). 78 et ssq, 

(<?) Brandon v, Nesbitt isupra); id) Cf. J2. v. llemey (1 Burr. 642, 
and, as to different views and varying 660). 
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(b) As Incapahh of Suspension. 

OmSWOLD t>. WADBINGTON. 

[1818; 16 Johnson’s Bep. 488; Scott, 504.] 

Case.] Prior to the outbreak of war between Great Britain and 
the United States, in 1812 , a commercial partnership had sub- 
sisted between Joshua Waddington, an American citizen residing 
in New York, and Henry Waddington, a British subject residing 
in London.* During the war certain business transactions occui'red 
between Joshua Waddington and N. L. & G. Griswold. After 
the war proceedings were taken by the latter to recover a balance 
of account alleged to be due to tliem in respect of these trans- 
actions, for which it was sought to make Henry Waddington, the 
English partner, liable. In the Court below judgment passed 
for the defendant; and on appeal to the Court of Errors, this 
judgment was aflirmed on the ground that the partnership between 
Joshua and Henry Waddington had been dissolved by war. 

Judgment.] In giving judgment, Kent, Cli., pointed out that 
the declaration of war of itself worked a dissolution of all commer- 
cial partnerships existing at the time between British subjects and 
American citizens; and fuj ther that by dealing with either party 
no third person could acquire a legal right against the other, for 
the reason that one alien enemy could not, in that capacity, make 
a private contract binding upon the other. The learned judge 
stated, in effect, that such a conclusion appeared to be an inevitable 
result of the new relations created by war, and a iiccessary con,-' 
sequence of Jb^e rule which piohibited trade or communication 
with an enemy. The state of war, in fact, created disabilities, 
restrictions, and duties, which were altogether inconsistent with 
the continuance of sijph a relation. To allow an alien enemy to 
bind a hostile partner by his contracts, when the latter could exer- 
cise no control over them, would be altogether unjust, and when 
the business of the partnership was thus put an end to, the partner-/ 
ship itself ceased. Having regard, more particularly, to the^ 
nature jand objects of commercied partnerships, it was contrary 
rules by wUch they were governed, that th^ sh^^ 
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Ic^iatinue after the parties had been interdicted from all com- 
ini^^ with each other, and placed in a state of absolute 
hostility to each other, for there could no longer be that unity of 

^ m or that lawful common aim which was essential to part- 
nership. The commerce carried on by one partner must, in a 
maritime war, necessarily contribute to the resources and efforts 
of his country; and, in such circumstancos, to allow the other 
partner to draw a revenue from operations subversive of his own 
country’s interests, would result in a complete confounding of 
the obligations arising from the law of partnership and the law 
of war. Nor could the partnership be abridged during the war 
to business that was harmless, without destroying it. Equally 
little could it be deemed to continue in a quiescent state during 
the war, on the terms of each partner not sharing in the profits 
made by the caiTying on of a commerce that was hostile to his 
country; for that might mean that one might be called on to share 
in losses Avithout sharing in profits, which would be incompatible 
with partnership. Each partner was, indeed, Entitled to contract 
and bind the firm; but, as against this, each was also entitled to 
check and control such action on the part of the other. But if 
a partnership were allowed to continue in war as between hostile 
associates this control would be gone. Moreover, each partner 
being disabled by the war from discharging his duty, or a part 
of his duty, it would seem that such a disability, whether under 
the civil or the English law, had the effect of dissolving the 
Illation. As regards notice in the present case the declaration of 
war was in itself the most authentic and monitory notice, and no 
other was required. The partnership, moreover, having been once 
dissolved by the war, could no logger be the foui\^ation of aiiy 
right of action, except as to matters arising before the war. 

The contract of partnership belongs to that cla^ of contracts 
which are abro^ted by war. The reason for this is that, where 
the parties are divided by the line of war and all commercial inter- 
course between them prohibited, neither the rights nor &e duties 
incident to it can be properly exercised or disohar^d; whilst it can 
not well be suspended, owing to the impossibility of taking up 
the joint business after the war at the precise point at which u 
was abandoned. Nevertheless, in Matthews v. McStea (91 U. S% 7) 
the Supreme Court of the United States, whilst, fully recognising the 
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general efEect of war on commercial intercourse) held that inasmuch 
as such intercourse was permissible with the consent of the sovereign 
authority, and inasmucli as in that particular war a preciso date for 
the cessation of intercourse had been fixed by the sovereign autho- 
rity, the partnership then in question could not be deemed to have 
been dissolved prior to that date, and was therefore subsisting at 
the time of the transaction which formed the subject-matter of the 
suit. Even when a partnership is dissolved by war, it would seem 
that, on the return of peace, an alien partner may recover the value 
of his share in the paitnership as at the date at wliich it was 
dissolved (a). 

The same principle is equally applicable to other contracts 
and relations that would involve a continuance of commercial inter- 
course or correspondence between persons domiciled in the counh'ies 
of the respective belligerents. In New York Life Insurance Co, v. 
Siath&in (93 IT. S. 24; Scott, 512), the premiums on a policy of life 
insurance had been duly paid until the outbreak of the civil war; but 
in consoquenoo of that event and of the particjs being (livide<l by the 
line of war, the pi'omiuui duo in December, was not paid; 

whilst the assured died in 1862. In the Court below it was held that 
the contract Avas merely suspended by war. On appeal to the Supreme 
Court it Avas hold Jthat the doctrine of suspension did not apply to 
executory contracts in which time Avas material; that in contracts of 
insurance a strict acftiercnce to tlio stipulated times of payment must 
be regarded as material, for the reason that the business of life insur- 
ance was founded on the law of averages, which could not be in- 
terfered Avith Avitliout deranging the security of the business; and 
that the policy tliercfore came to an end on the first default. At 
the same time it was held that inasmucli as failure to pay was duo 
to the outbreak of war and not to any fault of the assured, the 
representatives of the latter Avero entitled to recover the oqiiilablo 
value of the policy (b); just as in a contract for the sale of property 
to be paid for by instalments, the contract Avould be abrogated by 
war, although after the war the vendor w^ould be held accountable 
to the purchaser for any payments previously inade(c). On the 
other hand, in Semrnes v. Hartford Insurance Co, (13 Wall. 158), 
it was held tliat where a policy had been entered into and a loss 
incurred prior ,y;o the war, an q^/tion f hereon might be maintained 
after the Avar, notwithstanding a condition that such action must be 
brought within a stipulated time, so long as a compliaiKAt? with this 
condition Avas prevented by the war(d). And similar rules Avouid 
probably be frtlowed Jjy the English Courts ro. 


(a) This, on the same principle os 
that applied to contracts ot insurance; 
see infra, and Latifi, 53. 

(5) This being the amount of pre- 
miums previously paid, subject to a 
deduction for the value of me insur- 


ance enjoyed whilst the policy was in 
existence. 

(c) Scott, 514. 

(d) Scott, 516, n. 

(«) Sec Phillipson, Effect of War on 
Contracts, p. 96 et teq, ' 



Cases and Opiniom on 

(c) As Involving Dealings with the Enemy, 

ESPOSITO t>. BOWDEN. 

[1857; 27 L. J. Q. B. 17; 7 E. & B. 763.] 

Case.] In 1853, prior to the outbreak of war between Great 
Britain and Russia, a charter-party had been entered into between 
the plaintiff, who was a Neapolitan shipowner, and tlie defendant, 
who was a British merchant, whereby it was agrfeod tliat the 
plaintiff’s vessel should proceed to Odessa and there load a cargo 
of wheat, to be provided by the defendant, on certain terms as to 
freight and demurrage. On the outbreak of war between Great 
Britain and Russia, tlie defendant refused to perform his agree- 
ment. In an action subsequently brouglit by the plaintiff for 
breach of agreement, the defendant pleaded that he was a British 
subject; that after the making of the charter-party, but before 
the ship had arrived at Odessa and before!* the defendant had 
provided a cargo, war was dechired by Groat Britain against 
Russia; that Odessa was a hostile port; and that it became im- 
possible for the defendant to fulfil the charter-party without deal- 
ing with the Queen’s enemies, of which the plaintiff had due 
notice. The plaintiff, in his reply, relied on the fact tliat the 
ship was neutral; that Odessa was not under blockade; and that 
by certain Orders in Council the Crown Jiad permitted neutral 
•Vessels to carry goods and merchandise to wliomsoever belonging 
into the British dominions, and British subjects to trade with all = 
places not under blockade. In the Court below judgment was 
given in favour of the plaintiff; kut on appeal thk judgment was 
reversed on the ground that the contract w^as rescinded by the 
declaration of war, and that the Orders in Council could not revive 
it when once dissolved . 

Judgment.] In the judgment of the Exchequer Chamber, which 
was delivered by Willcs, J ., it was pointed out that inasmuch as the 
presumed object of war was to cripple the enemy’s commerce, the 
declaration of w'ar imported a prohibition of commercial inter- 
lOourse and correspondence with the iiihabitants of the 
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country, and that such intercourse, except by licence of the Crown,- 
was illegal. In spite of some previous doubts on the subject, the 
case of Potts v. Bell (8 T. R. 548) and the great case of Th^ 
Hoop (1 0. Rob. 196) had finally established this rule. These 
cases had further established that it was illegal for a subject, in ; 
time of war and without licence, to bring from the enemy’s port 
even in a neutral ship goods purchased in the enemy’s country 
after ^^he commencement of hostilities, even tliough not appearing 
to have been purchased from an enemy. In fact, any trading with- 
the inhabitants of an enemy country was trading with tiie enemy. 
The force of a declaration of w^ar was equivahmt to an Act of 
Parliament as regards prohibition of intercourse' with the enemy, ' 
except by the licence of the Crown. This was founded on tlie 
jus belli, which Lord Coke (Co. Litt. 11, b) had stated to be a 
part of the law of England. 

With respect to the contention tliat the defendant might have 
procured a cargo ‘from other persons than tlic Que(*u’s enemies, 
apart from the faefthat all persons inhabiting an enemy’s country 
were primd facie enemies, and that even British subjects if they 
Remained and traded in the country after the outbr(>ak of war 
would become enemies (a), it would be altogether inequitable to 
compel the charterer to seek out at his peril in an enemy’s country 
persons who had acquired the goods before the war under circum- 
stances which entitled tliem to remove such goods from the enemy’s 
country without a licence. Moreover, it had been expressly held 
in Potts y. Bell (sup,) that goods purchased in the enemy’s country 
since the war, even though not from enemies, could not without;; 
licence be lawfully shipped even in a neutral vessel. Nor could 
the cargo in ^ch a case have* been put on board without som^, ■ 
dealing with the enemy. With respect to tlie contention that the 
charterer should have provided a cargo before the war, apart from 
the fact that •he was^under no obligation to do this, the same 
difficulty would arise as regards dealing with the enemy, even in 
the passing of the cargo through the Customs and obtaining a 
Russian permit. 

In a case where the carrying out of the contract involved a 
(n) tyMealp v. Wilson (1 Camp. 482). 
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dealing with the enemy, the charterer could maintain no action 
against the shipowner; and the shipowner ought not, therefore, 
to bo entitled to sue the charterer. Just as the plaintiff would 
have been absolved from going to Odessa if war had broken out 
between Russia and his countiy, so the defendant was absolved 
from providing a cargo on war breaking out between Russia and 
Great Britain. Nor could the conti*act in such a case be deemed 
to be merely suspended by a war the end of which could not bo 
foreseen. The more convenient course was to regard both parties 
as absolved, and as being at liberty to make new arrangements. 


The contract in this case, it will bo observed, was not between 
enemies, but between a British subject and a neutral ; but, 
inasmuch as it could not be fulfilled without violating the rule 
of non-intercourse, and could not conveniently to either party be 
suspended, it was held to bo abrogated. The judgment also serves 
to illustrate the nature and scope of the rule of non-intercourse, 
founding this rule on the jus belli, which itself ^constitutes part of 
the common law, and treating it as a rule of international, rather 
than of municipal, law (b). It was also hold that the application of 
the rule in this particular case was not afl'e(‘tGd by tlie Orders in 
Council (c). 


(ii) SUBSEQUIi)N^^'TKANSACTIONS: TRADING WITH 

THE ENEMY. 

THE “HOOP.” 

[1799; 1 C. liob. 196; Tudor, L. G. in Mercantile Law, 921.] 

• 

Case.] During war between Qyeat Britain and Holland, the 
** Hoop,” a neutral vessel, shipped at Rotterdam a cargo of mer- 
chandise on account of certain British subjects, and thereafter pro- 
ceeded on a voyage nominally to Bergen, hot reaUy to a British 
port. In the course of the voyage she was captured by a British 
cruiser, and it was sought to condemn the cargo as being the pro- 
perty of British subjects engaged in trade with the enemy. This 
was resisted on the ground that tlie claimants, who had previously 

(^) See aleo The Teutonia (4 P. C. (c) Supra, p. 72; infra, p. 91. 
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been engag^ in an extensive trade with Holland, had, after the 
irruption of the French into Holland, but before the present war 
with Holland itself, obtained special Orders in Council permitting 
them to continue their trade; whilst, after the present war, they 
had been informed by the Commissioners of Customs at Glasgow 
that no further Orders were necessary. In view of this, they had 
caused the goods to be shipped at Botterdam on their account; 
documenting them ostensibly for Bergen in order to avoid the 
enemy’s cruisers. Under these circumstances it was urged that 
their claim vfas entitled to great indulgence. Despite these facts, 
however, a decree of condemnation was pronounced . 

Judgment.] Sir W. Scott, in giving judgment, stated that by a 
general rule in the maritime jurisprudence in this country all 
trading with the public enemy, save by permission of the Sovereign, 
was forbidden. And this was not a principle peculiar to the law 
of this country, but was pronounced by Bynkershoek, notwith- 
standing some occftsional and particular relaxations, to be a 
universal principle of law*; and it did in fact appear to be a 
principle followed in most of the countries of Europe. In this 
country the Sovereign alone had the power of relaxing it by per- 
mitting such commercial intercourse. There might be occasions 
on whidi such an intercourse would be highly expedient; but it was 
for the State alone, and not for individuals, to determine this. No 
principle ought to be held more sacred than that such intercourse 
could not subsist on any other footing than the direct permission 
of the State. Otherwise great public inconvenience might ensue; 
whilst there was but little inconvenience in requiring merchants, 
in such a situat^n, to carry on W*ade (if necessary) under the con- 
trol of tho Government. There was, moreover, another principle 
of a less public nature, but equally general in its reception, 
which forbad ♦this segt of communication as fundamentally 
inconsistent with the relation between two countries at war. 
That was the total inability, on the part of subjects of one 
country to sustain any contract by way of appeal to the tri- 
bunals of the other. In the law of almost every country the 
character of alien enemy carried with it a disability to sue, 
or to sustain a persona standi in jndicio. The peculiar law 
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of our own country applied this priiiciple with great rigour; 
and it was equally received in our own Courts of the law 
of nations. But a state of things in which contracts could • 
not be enforced could not be a state of legal commerce. 
Upon these. and similar grounds, it had become an established 
rule of the Court that trading with the enemy, except under 
the royal licence, subjected the property involved to confiscation, 
^fter an exhaustive review of the authorities the leanied judge 
proceeded to show, that this rule had also been uniformly followed 
in the Court of Admiralty and sustained in the Courts of Appeal; 
that it had been rigidly enforced in the construction of: 
relaxations even when granted by or under the authority of 
statute; and that it had been enforced not merely against British 
subjects but also against the subjects of States that were our 
allies in war, on the supposition that it was founded on a universal 
principle which States allied in war had a right to apply mutually 
to each other’s subjects. In order to take a ease out of the rule 
there must be legal distinctions and not merely considerations 
of indulgence; and inasmuch as there did not appear to bo any 
such distinctions in the present case the claim for restitution must 
be refused. 

The rule of noii-ivter course is liere again presented as a common 
principle of inaritimd law, justified alike on grounds of reason and 
by common j^J’^ctico, and enforceable internationally (a). Both! 
under the English and the American law, all trading between per- 
sons respectively resident in the national and in enemy territory is 
forbidden under pain of confiscation, which will affect not only the 
goods but also the vessel that carries them if it belongs to subjects 
or citizens. 

And this is applied not merely to trading properly so called, but 
to all traffic between the homo find the enemy Country (6).^ So 
rigidly is this rule interprateil that during the Spanish-Americau 
war, 1898, a question arose as to the legality of the despatch 
of scientific papers and journals by American societies to Spanish, 
correspondents; although in the result it wfis officially intimated tha# 
thei’e was no objection to a continuance of the practice, pro- 
vided no information was furnished which was likely to be of use 
in war (c). 

As regards merchandise, all goods passing directly between sub- 
jects and enemies will be confiscable; and this, whether they ore 

(tf) As between allies in war. The Venue (8 Cranoh, 258). 

;(5) The Rapid (8 Cranch, 155) j and (p) Hoore, Digest, vii. 2ft3. 
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^ coming from or proceeding to the enemy (d); and, in the latter case, 

; the hostile destination is immediate or ultimate (e). But 

the rule will not apply when the trading is carried on in tlie intei'est 
of the national forces (/). Nor will it apply where there has been 
a genuine transfer to a neutral owner, even though the property 
ultimately comes from or is prococdiug to, an enemy (^). Nor, 
finally, will it apply to a mere wish or intention to trade, in a case 
where the illegality of the destination is changed bv circumstances 
of the war (h). 

As regards ships, under the same rule, any vessel belonging to 
subjects will be liable, if after notice of the war she sails from, or to, 
or even touches at, an enemy port (^). But a vessel carrying cargo to- 
a neutral po«t will not be liable merely because the cargo or some 
part of it is intended by the shippers, and without the cognizance 
of those responsible for the vessel, to be sent on to the enemy 
country (;). 

Apart from trading ventures, moreover, all contracts or other 
transactions entered into after the war between persons I'ospoctively 
' resident in British and enemy territory are treated as illegal and 
void. So, ill Wlllmmy. Patteson a7td others (7 Taunt. 43y)--where, 
during war between Great Britain and France, a French citizen 
had drawn on the defendants, who wore British subjects, certain 
bills of exchange, \vhich were endorsed to the plaintiff, a British 
subject resident in Francje, and subscjquently accepted by the defen- 
dants^ — it was held that no action would lie on the bills, oven tho'ugh 
brought after the restoration of peace. 

A similar invalidity will attach to contracts and transactions 
which, oven though not themselves entered into with alien enemies, 
are yet incidental to or in furtherance of such illegal trading or inter- 
course. So, ill Potts V. Bell (8 T. R. 548), it was held that a policy 
of iiisuraiico entered into between British subjects, in relation to 
goods to be brought from the enemy country on behalf of the ii8.sured, 
was illegal and void as being in furtherance of trade with the enemy ; 
and this even though the loss alleged under the policy arose from 
enemy capture. 

The rule against trading with the enemy is also applied to sub- - 
jects of an ally in war, on the ground that there is an implied obli- 
gation incumbej;it on each par^' not to do or allow its subjects 

(d) The Venus (8 Cranch, 263). (8 Cranch, 461); Manual of Naval 

* (e) Even though they may bo Prize Law, Arts. 44 —47. 

shipped in the first instance to a neu- (/) In The Mashona (10 Capo Times 

* tral port: see JongeJPieter (4 L. R. 460), the vessel was released on 

0. R^. at 83 ) ; and The Mashena (10 the ground that the presumption of an 

Cape Times L. B. 450), although the intention to trade with the enemy, 

goods in thia case appear to have been arisii^ from the fact of the ship 

already liable as enemy property. carrying enemy goods consigned te 

(/) The Madonna delle Qracie (4 Delagoa Bay but destined for the 

C. Rob. 196). enemy country, had been rebutted by 

(^) Infra, p. 90. the conduct of those responsible for : 

(h) The Abhy (6 C. Rob. 251). the vessel. 

The Venus (supra) ; The Joseph 
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to do anything injurious to the common cause (A;); nor would a 
dispensation by the allied Government,* even in favour of its own 
subjects, be recognized as a protection against British capture, unless 
consented to by (xreat Britain or unless the trading was of a kind that 
would not prejudice the common operations (Z). 

At the same time the British rule against trading with the enemy 
is, as wo shall see, alleviated in practice (1) by the fact that the 
Sovereign lias a right to mitigate the strict consequences of war 
in this respect by Orders in Council, which would be operative as 
an instruction to the naval forces and so binding on the Prize 
Courts (w); and (2) by the recognition of a right to trade 
through the medium of neutrals so long as there is a genuine transfer 
to the latter (n). 


(iii) EXCEPTED TRANSACTIONS. 

(l) Between Enemies not Divided by the Line of War. 

KERSHAW KELSEY. 

[1868; 100 Mass. 561.] 

Case.] In 1864, during the American civil war, the plaintiff, 
who was a citizen of and resident in Mississippi, leased to the 
defendant, who was a citizen of Massachusetts although at the 
time resident in Mississippi, a cotton plantation situated in the 
latter State, on certain terms and conditions, including the pur- 
chase by the defendant of certain corn then on the plantation. The 
defendant went into possession of the land, had the benefit of the 
corn, and paid the first instalment of rent. He also planted and 
sowed the laud, but was subsequently driven out by rebel soldiers, 
and did not thereafter except for a short interval return to the 
plantation, but proceeded to Massachusetts. The plaintiff there- 
upon took charge of the plantation, and raised a crop of cotton 
thereon, which he subsequently delivered to the (j^pfondant's son 
in Mississippi, by w^hom it was forwarded to the defendant. 
After the war the plaintiff sued for the rent and the value of the 

(Jk) The Nayadc (4 G. Rob. 251). of War on Contracts, 65 et aeq. 

If) The Neptunna (6 0. Rob. 403). (n) See p. 90, infra; and as to the 

(m) As indeed was done during the continental view of the doctrine of 
war with Russia, in 1854; see aupra, non-intercourse, p. -65, infra. 

p. 72; infra^ p. 91; Phillipson, Effect 
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* 

<sorn. The defendant pleaded that the transaction, having been 
made during the civil war and between persons standing in a 
hostile relation to each other, was illegal and void, both on the 
principles of international law and under an Act and proclama- 
tion that forbad all intercourse with tlic States in rebellion. It 
was held, however, by the Supremo Court of Massachusetts that 
neither the lease nor the sale contravened either the law of nations 
or the public Acts of the United States (Tovernment; and that 
the plaintiff was therefore entitled to recover. 

• 

Judgment.] In delivering judgment, Gray, J., stated as the 
result of an exhaustive review of the principal authorities, both 
English and American, that the law of nations, as judicially 
declared, no doubt prohibited all intercourse between citizens of 
the two belligoronts which was inconsistent with the state of war 
between the two counti'ies ; including every kind of trading 
or commercial dealing, whether by transmission of money 
or goods or orders^for the delivery of either, between the two 
countries, directly or indirectly, or through the intervention of 
third persons or partnerships, or by contracts in any form involv- 
ing such transmission, or by insurances upon trade with or by the 
enemy. But the prohibition had not been carried beyond tliis, 
at any rate by judicial decision; and beyond this, tliercforb, the 
Court was not disposed to go, especially at a time when the 
tendency of the law of nations was to exempt individuals as far 
as possible from the consequences of war. The trading or trans- 
mission which was prohibited by international law was one 
between the two countries at war. An alien enemy residing in 
the United States might contract or sue like a citizen. Moreover, 
when a creditor, although a subject of the enemy, remained in the 
country of the debtor or had an agent there throughout the war, 
payment to su^h creditor or agent would not bo illegal, inasmuch 
as it was not made to an enemy within the contemplation of either 
international or municipal law. Nor was it any objection that 
the agent might remit the money to the enemy, for in that case 
the offence would be his. The same reasons applied to an agree- 
ment made in ttie.enemy territory to pay money there out of funds 
accruing there In the present case the lease was made within 
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v rebel territory where both parties were at the time. Nor was 
there an}*^ agreement for the transmission of money or goods, or 
for communication across the lino dividing the belligerents. The 
subsequent forwarding of tho cotton by the defendant’s son might 
have been unlawful; but that could not affect the validity of the 

^agreements contained in the lease. 

In this case the American Court, whilst affirming generally 
the rule of non-intercourse, hold it to be inapplicable as regards 
persons who though enemies in point of nationality or allegiance 
were resident in the temtory of the same belligerent, and as regards 
transactions beginning and ending there. “An alien enemy,” it 
was said, “residing in this country may contract and sue like a 
citizen” (a). And with this view tho English law appears, in the 
main, to agree. So in Wells v. Williams (1 Ld. llaym. 282) in an 
action on a bond — in which tho defendant pleaded that the 
plaintiff was an alien enemy who had come to England sine salvo 
conductu, and the plaintifi replied that, at the time of the 
making of the bond he was and still remained in England by tlie 
license and protection of the Grown — ^it was hold that an alien enemy 
who was here in protection could sue on his bonder contract, although 
an enemy abiding in his own country could not. And, in spite of 
some authority to tho contrary (6), it would seem that the plea of 
alien enemy could not now bo set up against subjects of a hostile 
State who, even without express license, continued to reside and to 
carry on business in British territory (c). 


(2) Licensed Trade. 

XJSPASICHA t;. NOBLE. 


[1811; 13 East, 332.] 

Case.] During war between Great Britain on thS one hand and 
France and Spain on the other, the plaintiff, a Spaniard domiciled 
in Great Britain, obtained a license from tho Crown to ship goods 
in a neutral vessel to certain ports of Spain. The vessdl was 


(a) As to rights of suit, see also alien enemy residing without license 

Clarke v. Morey (10 Johns. 69), and could not sue during the war. 

MeVeigh v. U. S, (11 Wall, 259); (<?) See Janson v. LriefonieinCon^ 

Scott, 545, n. eolidgfed Mines (1902, A. C, at 505); 

(5) See Alcinom v. Nigreu (4 E. and p. 90, 

A B, 217), where it was held that an 
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^ by the French and condemned. The present action was 

: oft a policy of insurance, the validity of which turned on the 
legality of the trade. In the result it was held that the elToct of 
the license was to legalize the trade, and that the policy was 
therefore good, and that judgment must pass for the plaintifT. 

Judgment.] Lord Ellon borough, in giving judgment, laid 
down that the legal result of the license was that the commereo must 
be regarded as legalized for all purposes nocessary to its duo and 
efifectual prosecution, for th(3 benefit either of the party himself ^ 
or of his oorrespondents abroad, even though residing in tho 
enemy’s country. The Crown could in its discretion o.vempt any 
person and any brancli of commerce from the disabilities and 
liabilities arising out of a state of war; and its license for such a 
purpose ought to receive the most liberal construction. For the 
purposes of the license, the person licensed ought to be regarded as 
an adopted British^subject, end tlie trade as a British trade. 


A license in its widest sense is a permit granted by a belligerent 
State either to its own subjects, or to enemy subjects, or to neutrals, 
authorizing tho doing of something otherwise interdicte<l by war. 
The type of liconso most familiar to the Courts is a license to trade; 
although such licenses are now less frequent than formerly. A 
license to trade may be either general or special. A general license 
is, one issued to all subjects or even to all persons, authorizing 
a trade with a particular place or in particular articles; whilst 
a special license is ojie issued to individuals for a particular 
voyage, or for tho importation or exportation of particular 
goods (b). The object of licenses is to relievo tho commerce 
of the State, either generally or in regard to particular com- 
modities, from the restraints otherwise imposed by the war(c). 
A general licens| can only be is^ed by the supreme authority; but 
a special license may be issued either by the supreme autliorily, or 
by a naval or military officer acting within the limits of Jiis particular 
command (d). A license, if duly issued, and if its terms are com- 
plied with, serws to le^lize all transactions necessary to the due 
prosecution of the trade which is licensed, and also to relieve the 
person or persons in whose favour it is granted from the disabilities 
that would otherwise attach under tho &ws of the issuing State (e). 

(Jti) These terms are, however, used {d) On the question of authority^ 
inffifferentsensesby different writers: seo The Hope (1 Dod. 22S); The 8ea 
see Hall, 550; Moore, Digest, 'vii. (5 WaU. 630). 

g ll41;Haneok,ii. 344. («) Supra; but aoo alao Keminiton 

: (jay FUndt ▼. Seott (6 Taunt. 674). v. Inglu (8 East, 278). 
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A license issued by one belligerent does not, of course, bind the 
other; and may even confer on the holder in relation to the latter 
enemy character that would not otherwise attach to him. The grant 
of licenses by one of two co-belligerents is subject to the consent of 
the other, or at any rate, to the condition that the trade licensed shall 
not interfere with the common operations (/). Licenses to trade were 
extensively issued by Great Britain during the Napoleonic ware, 
and a considerable body of case law grew up in respect of them(flf); 
but such licenses are no longer usual except as incident to particular 
military or naval operations, and the law in relation to them is no 
longer so important as it once was (h). 


(3) PnisoNERs’ Contracts. 

ANTOINE t?. MOBSHEAD. 

[1815; 6 Taunt. 237.] 

Case.] This was an action on certain bills^of exchange which 
had been drawn on the defendant by his father, who was a British 
subject detained as a prisoner in France during the war between 
that country and Groat Britain. The bills were made payable 
to other British subjects, likewise detained as prisoners in France; 
but had been indorsed by them to the plaintiff, who was a banker 
at Verdun and a French subject ; and had finally been accepted 
by the defendant. A- verdict having been found for the plaintiff, 
a rule nisi was moved for on behalf of the defendant, on the 
ground that the contract had been made during war with an alien 
enemy, and was therefore not merely suspended by the war but 
altogether void. In the result, however, it was held that the 
action was maintainable. * 

Judgment.] Gibbs, C. J., in giving judgment, nointed out that 
the present case was not one of a bill of e:^hange in favour 
of an alien enemy, but of a bill of exchange drawn by one subject 
in favour of another, and on a subject resident in Great Britain, the 

(/) The Neptunua (6 C. Bob. 403). in JUaUeok, il. 344 et seq. 

(jp) The more important of those (A) For an example of a license to 
are noted in Hall, 550 et aeq,, and make application to the enemy Qov- 
Taylor, 511 ; and are given at length ernment, see Moore, Digest, vu. 255. 
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two former being detained as prisoners in France. In the circum- 
sfances he thought that the drawer might legally draw such a bill 
as being necessary for his subsistence. After the bill had been 
drawn the payee had no doubt indorsed it to the plain tiff ^ .who 
was an alien enemy. But how was the original drawee to avail 
himself of the bill except by negotiating it, and to whom could he 
negotiate it except to the inhabitants of the country in which ho 
was? The general principles deducible from the cases cited for 
the defendants with respect to contracts with alien enemies were 
not altogether applicable to the present case. Hence ho was of 
opinion that the indorsement to the plaintiff conveyed to him a 
legal title, on which the King might have sued in time of war, 
and on which — this not having been done — the plaintiff could sue 
now that peace had been proclaimed (a). 

Although the original contract in this case was made between 
British subjects, yefe the indorsement to the plaintiff and the sub- 
sequent acceptance by the defendant involved a dealing during war 
between enemies. The decision must, therefore, bo taken to rost on 
the special necessities of prisoners of war; and to bo intended to 
provide a means whereby alien enemies may supply prisoners' wants, 
with an assurance of being able to sue on their contracts after the 
leturii of peace. It has, in fact, been treated, in American cases in 
which it has boon cited, as having this character; and as establish- 
ing an exception to the general rule of non-intercourse (&). Pri- 
soners of war detained in England are also at liberty to sue in 
the English courts on contracts of service entered into by them 
during Uie war(c). 


(4) RANSoivf Contracts. 

BICORD t^. BETTENHAM. 

[i765; 3 Barr. 1734.] 

Case.] In 1762, during war between Great Britain and France, 
the English ship “Syren,*' of which the defendant was master, 

(а) Bee also Dauhuz v. Morahbad (3 Woeli. Circ, Court, 484; Soott, at 

(6 Taunt. 332). 677). 

(б) Crawford y* The William Penn (o) Maria v. Hall (2 Bos. & P. 236) : 

g2 
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was oaptured by a French privateer, but released on the defendant 
giving a ransom bill for 300 pistoles to the plaintiff, the com- 
mander of the privateer, and leaving Joseph Bell, the mate of the. 
ship, as hostage . Bell subsequently died in prison, and the present 
action was thereupon brought on the ransom bill. On behalf of 
the defendant it was contended tliat there was no precedent for 
such an action ; that the contract was void as having been made 
with an alien enemy ; and that, inasmuch as the ransom bill was, 
not an independent contract, the hostage alone was entitled to sue 
thereon. These objections were, however, overruled, and judg- 
ment given for the plaintiff. The grounds of the judgment are 
not stated in the report ; but, presumably, it proceeded on the 
ground that such contracts were usually held valid amongst other 
nations, and that the hostage wan merely left as collateral security. 


The decision in this case seems to accord with the practice followed 
in moat other systems of municipal law that rdoognize ransom con- 
tracts (a). It was also followed by the En^ish Courts in Cornu 
V. Blackburne (2 Doug. 641), where it was held that neither the 
death of the hostage, nor the capture of the original captor — 
although without an appropriation of the ransom bill (b)— put an end 
to the contract. In Anthon v. Fisher (2 Doug. 649, n.), indeed, it 
was hold that an alien enemy could not sue in person oven on a 
ransom contract;* the proper course being to commence a suit in the* 
first instance against the ship and go^s, or failing this gainst 
the master in the name of the hostage (c). But this view is now 
generally reprobated, on the ground that if the contract is lawful it 
must bo held to suspend the character of enemy quoad hoc(d). 

Both the granting of ransom contracts by captors, and the entering 
into ransom contracts by vessels captured, are often forbidden by 
municipal law(e). Under tlie British system the practice of giving 
ransom contracts is now regulated by the Nava^ Prize Act, 1864. 
This empowers the Grown in Council, os it may deem expedient, 
either to prohibit or to allow, either wholly or in certain oases or:, 
subject to conditions, the entering into contracts for the ransom of " 
ships or goods belonging to Brit^h subj^ts takea as prize b^ the 
enemy; and places ell such contracts under the exclusive jurisdic- 
tion of the Court of Admiralty (/). Nor is a British captor at 

(«) See also pt 187, (<f) See Wheaton (Dana), 506, n. ; _ 

(6) This having been conoealed. K^t, Com. i. s. 106. 

• (o) A Himilar opinion was expressed (O See HaU, 465, n. 

Sir W. Scott in the ease of The (/) See s. 45, the pxovisionB of 
Hoop (I C. Bob. at 201). See also whum are reprodnoed m Naval 
V. .Bogm (8 B. 4c P. 191)., :;-''. ;Prh».BiUof 
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liberty to grant ransom to an enemy vessel, except in cases similarly 
: allowed by Order in Council (p). In Maiaonnaire v. Keating (2 Gall. 
325) the practice of ransom was extended by the United States Courts 
to the case of a neutral vessel which had been captured by one belli- 
gerent on the ground of carrying contraband to the other but released 
on giving a ransom bill; Story, J., holding that iiiasiiiuch as the 
•cargo would probably have been liable to condemnation the ordinary 
rules of ransom must be deemed to apply. 


General Notes. — The Effect of War on Commercial Intercourse. 
— There is still much divergence alike of opinion and practice 
as to the effect of war on commercial intercourse between sub- 
jects of the respective belligerents. According to one view’ — 
which is commonly, although not universally, accepted by 
European publicists and followed by European Governments — ^the 
rule that war in itself involves a prohibition of commercial inter- 
course no longer obtains, having lapsed with the right of confisca- 
tion; although it is recognized that the sovereign authority may 
impose such restrictions thoreon as may be recjuired by political 
or military necessity Qi). According to another view — which is com- 
monly, although again not universally, accepted by English and 
American writers, and which is, as w^e have seen, also followed by the 
English and Ameridhn Courts (J) the rule that w’ar in itself involves 
a general prohibition of intercourse as between persons residing in 
tfie territories of, the respective boJligerents still obtains, both as 
a rule of municipal and international law’ (y); although it is here too 
recognized that the rule is subject to relaxation l)y the sovereign 
authority. This view rests on the grounds that such persons are still 
to bo regard e<l as enemies for the general purposes of the war; that 
to allow a continuance of commercial intercourse would tend to 
strengthen the enemy’s resourcMJS, and to supply him w’ith informa- 
tion; and, finally, that the fact of an enemy person having in general 
no persona standi in judioio excludes altogether a state of legal 
^mmerce (k) . 

The Question of the Effect of the Hague 1907.- By 

Art. 23 (h) of the Hague Regulations it is forbidden to bolligerente 
“to declare extinguished, susp^ded, or unenforceable in a court of 
law’, the rights or rights of action of the nationals of fhe adverse 


io) See 29 & 30 Viet. c. 109, s. 41; 
Manual of Raval^Msse Law, Art. 273. 

(/f) Even here, howoviir, opinion 
varies; some writers holding that, al- 
though the right of action is not 
suspended, any benefit derived from 
ihe judgment is deferred until the 
. conclusion of peace: see Phillipson, 
Effect of War on Contracts, 63 st 


teq.y 73 et seq. * 

(i) It has been suggested that the 
deieiBion in the American case of 


theu'n v. MeStm (91 U. S. 7) prao- 
tically brings the Ainerican view into 
line with tJie European view: see 
. Bordwoll, 202; but in spite of some 
expressions eontuimHl in the judgment; 
its general teiiour dues not appear to ' 
bear this out: see p. 70, supra. 

(;) Suprn^ pp. 74, 76. 

(k) The Hoop (1 C. Rob. 196); 
although if the right of intercourse 
were conceded, the right of suit would 
doubtless follow. 



86 Cases and Opinions on International Law. 

party.” By some this is interpreted to mean that each belligerent 
IS in general prohibited from suspending or abrogating, by reason 
of the ^ar, any rights or rights of action of subjects of the othet. 
Suoh a construction would, if it could be sustained, go far to 
annul, as between States tliat have ratified the Convention, the 
present Anglo-American doctrine as to the effect of war on private 
rights and obli^tions; although it would still be open to a belli- 
gerent to prohibit subsequent dealings. But the clear intention 
of this provision is, it is conceived, merely to prohibit a belli- 
gerent commander, in the exercise of his military authority over 
territory subject to martial law, from suspending or abrogating 
rights or rights of action on the part of subjects of the other belli- 
gerent, or otherwise interfering with purely civil relations (J). That 
this is so apx^ears to bo sufficiently indicated by the fact that the 
article forms part of a Convention whicli purports to deal only with 
the conduct of land war, and to exclude maiitimo relations, to which 
such contracts are for the most part incident; that it does not even 
appear in the main body of the Convention but only in the annexed 
regulations; that amongst these it appears only at the end of an 
article dealing with prohibited methods of eonducting hostilities; 
and finally, that it makes no exception of transactions that enure to 
the aid of the enemy, as it inevitably would it* it were intended to 
be of general application. Nor can it be suppa^ed that so revolu- 
tionary a change would have been accepted without protest or reser- 
vation on the part of Slates whoso established doctrines wore to that 
extent abrogated (w). On this assumption we may therefore pro- 
ceed to consider the effect of the rule of non-intercourse, under the 
Anglo-American doctrine, on some of the more important mercantile 
relations and transactions subsisting between persons divided by 
the line of war. 

Debts . — Debts already subsisting between individuals divided by 
the line of war are suspended during the war, both as regards the 
right of action of the creditor (n) and the duty of payment on the 
part of the debtor. Any such payment would indeed be illegal if. 
it involved a transmission of money to the enemy country (o). Nor 
will any interest, even though otherwise payable, be due to the 
creditor, in respect of the period covered by the war; for the reason 
that interest is payable “for the forbearance of monly,” whereas in 
time of war payment cn,nnot be exacted, and there is therefore no 
forbearance. But this will not apply where the debt is payable at a 
fixed date— as is usual in cases where the debt is secured by mortgage 

f" 

(0 Pearce Higff ins, 263 et seq. of existing opportunities of obtaining 

Holland, War on Land, 44. relief in respect of private claims. 
The British view appears to be (n) The Hoop (1 C. Bob. 196); 
that the effect of this provision is Wella v. Williama (1 Ld. Baym. 282). 

merely to forbid a commander in the (o) Ex parte Bousamaker (13 Ves. 
field from attempting to terrorise the 71) ; "Kerahaw v. Kelaey (100 Mass, 
inhabitants of enemy territory by de- 661; Scott, 636). 
pnving or threatening to deprive them 
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or other form of security — for in such a case interest is due not for 
forbearance but by virtue of the original agreement; although, even 
in this case, if the agreed date for payment of the principal should 
be reached during the war no further interest will be due (p). Sub- 
ject to these reservations, the right of the creditor to recover both 
principal and interest will re^dve on the return of peace (<7). Nor, 
if the debtor is sued, will it be open to him to set up any 
plea of limitation, as regards the period covered by the war; for 
the reason that during that period the right of action is deemed to 
have boon in abeyance (r). Debts contracted during the continu- 
ance of w'ar are, of course, irrecoverable (s), save in the case of 
transactions specially excepted under the jus belli (t). 

Negotiable Instruments. — Negotiable instruments, and, in par- 
ticular, bills of exchange and promissory notes, are governed by 
similar principles, subject only to such qualifications as flow from 
their negotiable character. If made before the war, and between 
persons domiciled in the (‘oiuitries of the i*e«pectivo bolli^rents, they 
are, in the hands of an alien enemy, incapable of being sued on 
during the war, but will revive on the restoration of peace; although 
no interest would appear to be recovemble in respect of the period 
covered by the w'ar (u). But if transferred to a neutral, there would 
appear to bo nothing to prevent the latter from suing and recovering 
thereon, even during the war, in his own name (x). If made during 
the war they are, as we have seen, illegal in their inception and in- 
capable of legal effect, even if transferred to a neutral or British 
subject save in cases specially excepted under the jus belli (z). 

"^Contracts of Affreightment, — A contract of affreightment made 
prior to the war, between persons who subsequently come to occupy 
a hostile relation to each other, will, if executory, be abrogated by 
war (a); whilst even if executed in part or whole it will be sus- 
pended, as tf.) its further legal effects, during the wav(b). Even 

subject generally, Moore, 
vii. 252: American and English En- 
cyolopacdia of Law, xvi. 1069. 

(/t) Willison V. Pftftvson (1 Taunt, 
439). 

(#) Supruj pp. 66, 78 ft aeq, 

{u) Du Bclloix V. IVnlerjMrh .(1 
Dowl. & Ry. 16) ; Hoare v. Allen 
(2 DalL 102; Scott, 498). 

(x) lifrufiuz V. Moi'HliPud (6 Taunt. 
332). 

(v) WllliHon V. PiUtfiaon C7 Taunt. 
439). 

Cs) Sec pp. 66, 78, %upra. 

(flr) K»po8iio v. Bowden (7 E. k B, 
763). 

(5) Except probably as to effects 
which involve no violation of the rule 
of non-intercourse; such as the 


(p) See Du Bellolx v. Waterpark (1 
Dowl. & Ry. 16); Hoare v. Allen (2 
Dali. 102); but sco also an article on 
‘‘Interest on Debts during War,*' by 
C. W. Gregory, L. Q. R. xxv. 29T, 
July, 1909. 

{q} Harman v. Kingeton (3 Camp. 
160, 152) ; Flindt v. Waters (15 
East, 260). t 

(r) Hanger v. Abbott^ (6 Wall. 
532; Scott, 500). This would now 
probably bo followed in English law: 
see Du Belloix v. Waterpark {supra), 
where a debt incurred in 1787 was 
held to be recoverable in 1822, al- 
tiiough without interest; but see 
oontra a dictum in De Wahl v. Braune 
(4 H. k N. 178), and Anson, Con- 
tracts, 11th ed. 344; and, on the 
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If made between persons who subsequently become onemies, 
it will be abrogated by war, if it involves either the shipowner in 
nn obligation to carry his vessel to an enemy port (c) ; or the charterer 
in illegal intercourse with the enemies of his country (d;. Such 
contracts, if made during the war, between persons occupying a 
hostile relation to each other, are illegal and void. 

Contracts of Insurance . — In general, contracts of insurance, of 
whatever kind, if made before war, and the loss on which accrued 
before war, will merely bo suspended in their legal effects by the 
outbreak of ivar between the States of the insurer and the assured, 
and can be sued on after the return of peace (e). But an insurance, 
even tliough made prior to the war, will not be deemed to avail 
against losses incurred by the British capture of enemy*property (/). 
A contract of insurance entered into during the war with an alien 
enemy, or in relation to enemy property, will also be invalid (g), 
except when it relates to a trade carried on by license of die 
Crown (h), or to property which, although situated in the enemy 
country, belongs to a British subject or corporation (i). A con- 
tract of insurance, even when made between British subjects, will 
be invalid if made in furtherance of trado with the enemy (fc). 
Contracts of life and lire insurance, in so far as they involve periodical 
payments, which cannot strictly be made between persons divided 
by war, would probably be treated as annulled by war; although 
subject probably to a right on the part of the avssured to re- 
cover the equitable value of the policy as from tlio time of 
abrogation (/). This difficulty might, however, be got over by a 
stipulation providing for the appointment in the country of the 
assured of an agent for the purpose merely of receiving - but not^of 
transmitting (m) - the premiums during the war(w). 

Contracts of Agency. A contract of agency already subsisting 
between jiersons who afterwards become enemies, and conferring a 


fcMrooment of a lien over cargo 
delivered at a neutral port, or even 
delivered at an enemy port under 
license: Kspottilo v. Bowden (7 E. & 
B. 763). 

(c) The Teutonia (L. R. 4 P. C. 
171); for if there was knowledge of 
the war the exemption conferrra by 
Art. 1 of the II. C., No. G of 1907, 
would not apply. Moreovei^ even if 
access were permitted by the enemy 
and there were no risk oi confiscation, 
it has to be remembered that the risk 
to the parties is not the solo reason 

\ioT the rule. 

(d) Esposito V. Bowden (7 E. & B. 

763). 

(a) Janson v. Lriefontein Consoli’- 
idaUd Mines (1902, A. 0. 484). 


(/) Furtado v. Jtorjers (3 B. & P. 
191). 

(//) Brandon v. yenhitt (6 T. R. 
23). 

(A) Usparicha v. Soble (13 East. 
t/32). ® 

(0 This, altliough decided by Nigel 
G. M. Co. V. Jloade (1901, 2 R. B. 
849), is questionable in principle, and 
might be reversed^ by a Oonrt of 
Appeal. 

(A) Potts Bell (8 T. R. 548). 

(0 N. r. Life Insurance •Co. 
Stathem (93 U. S. 24; Scott, 612); ' 
of. also Semmes v. Hartford Insurance 
Co. (13 Wall.. 158). 

Whicli would render tiie stipd-^ 
lation illegal. 

(a) N. Y. Life Insurance Co., rm 
Davis (96 JJ. 8. 426). 
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general authority on the agent to buy and sell and enter into other 
transaotions on behalf of Uie principal will, like a partnership, be 
abrogated by war(o). But a limited agency, if created before the 
^var, and if it does not involve any continuance of intercourse or the 
transmission of money or property during the war, might, it seems, 
be lawfully continued (p). 

Contracts of Partnership. — A contract of partnership already sub- 
sisting between persons who afterwards become enemies, is, as we 
have seen, abrogated by war; on the ground tliat the disabilities 
and restrictions created by war are inconsistent with a due exer- 
cise of the rights or a proper discharge of the duties incident to 
partnership, tfind that the relation is one which from its very 
nature is incapable of suspension ((/); although such abrogation 
Avould probably be subject to a right of tlio alien partner on the 
termination of the war to recover the equitable value of his share 
at the time of dissolution (r). 

Interests in Commercial Corporatiom and Companies. — A corpo- 
ration is itself a juristic person, and as such takes its character 
in war, as friendly or hostile, in general from its domicile («), 
irrespective of the nationality of its directors or shareholders (^). 
Nevertheless war may produce important effects on the legal posi- 
tion of onoiny porscstis having interests in such associations. In 
English and American law, indeed, this question does not appear 
to be covered by any direct authority (w). But on principle and 
analogy it would scorn (1) that enemy directors would ipso facto 
vacate their seats, although retaining otherwise such rights as belong 
to enemy shareholders; (2) that enemy shareholders would retain 
their shares as property, although both their right to receive divi- 
dends and probably their obligation 1o pay calls would be suspended 
during the war(irj, both reviving, however, on the return of peace; 
and (3) that enemy debentuio holders would retain thoir security, 
whatever its form, although the right to receive interest thereon 

(<j) U. S, V. Gromnnyer (9 Wall. Warn v. Jonen (61 Ala. 288) ; Mont-- 

72; 8cott, 641, n.). yomery v. V . S. (15 Wall. 396); 

(p) Hmall V. Lumpkin (28 Grattan, Jiriffys v, U. S. (143 (J. S. 346). 

882; Scott, 538). * * («) Supra j p. 26. 

(y) Griswold v. Wnddington (16 (<) Jamon v. Ih'iefunlpin Gomoli- 

Johns. 438), cited in Esposito v. Bow-- dated Mines (1902, A. C. at 501). 

den (27 L. J. Q. B. at 22). («) hut «eo Ex parte Bonssmaker 

(r) Su^prUf p. 7f. As to the effect (13 Vcs. Jun. 71); and Griswold v. 
of war — on copyright, hoc Opinions Wadding ton {supra) ^ although the 
of U. S. Att.-Qen., vol. xxii. 268; differences betwet^n partnerships and 

on guardianship, Lamar v. Miaou corporations render the reasoning in 

(114 U. S. 218); on succession, testate the last case largely inapplicable. For 

and intestate, Fairfax’s Devisee v. a fuller examination of “ the problem 

JlunteT*s Lessee (7 Cranch, 627); on of foreign in vcHtments in time of war,” 
the sale and conveyance of land, Con- see B. A. Chadwick, L. Q. B. xx. 167. 

rad V. Waples (96 IJ. S. 279); on {x) Altliough the latter conclusion 

morigages, Carson v. Dunham (121 is doubtful and might bo held to ds^ 
G. S; 421) ; and on sales of personalty, pend on the character of the busiaesf. 
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or such part of the principal as might accrue due during the war> 
^vould be suspended (iy), both reviving, however, on the restoration 
of peace (ar). 

Effect of War on Suits by Alien Enemies. — It follows almost neces- 
sarily from tho rule of non-intercourse that an action cannot in 
general be maintained or continued by or on behalf of an alien 
enemy (a). Nor, even in suits depending between other persons, will 
the C’ourts sanction any communication with the enemy country (6). 
But such a disability will not attach to persons of enemy nationality 
who continue resident in British territory with the license of the 
Crown (c). As to whether it would apply to enemy persons who 
continued so to reside without license, there appears to bo some 
conflict of authorit)' (d). But if on tho outbreak of war enemy 
subjects who may be lesident in Great Britain are expressly autho- 
rized to continue their residence so long as they peaceably demean 
themselves, or even if such resido3i(iO is impliedly authorized by 
their not being ordered to leave, it would seem that the usual con- 
sequences of licensed residence will attach (e). It would seem also 
that an alien enemy continuing to reside in the country, whether with 
or without license, may be 8ued(/). In any case, moreover, such 
rights of action will revive on the return of peace {g ) . 

Trading through the medium of the NpMtrql Flag. — The rule of 
non-intercourse appears from the reasoning on wliich it is founded 
to conteiiiplate strictly a complete cessation of all trade relations, 
whether direct or indirect, between subjects of tlie respective beUi- 
Mrents. But in modern times its stringency has been greatly re- 
laxed in practice, both by the exemption of enemy goods of 
an innocent kind found in neutral ships (h) ; and by the official 
recognition in recent wars of the legality of suidi a trade when 
carried on through the medium of the neutral flag; the former, 
although altogetJier different in its toiioiu', having probably facili- 
tated tho latter. So, in 1854, by an Order in Council of 


(y) Although if the interest were 
rcpreacnied by coupons payable to 
bearer or the principal by any instru- 
ment negotiable by custom, the amount 
could be reulijced by assig’iimcnt to 
neutrals: supra, p. 87. 

(r) Oil the subjcM*t generally, see 
Westlake, ii. 49; Lindley, Company 
Law, 6tli ed. i. 53; Latiii, 54; Philiip- 
aon, 100; Baty, International Law in 
S. Africa, 94; L. Q. R. xx. 167. 

(a) See Thr Hoop (1 C. Rob. 196); 
Brandon v. Nesbitt (6 T. K. 23) ; Le 
Bret V. Papillon (4 East, 502); and 
as to the exceptional ease of Jnnson 
V. Driefontein Consolidated Hines 
(1902, A, C. 484), p. 65, supra. 

(5) Such as a commission for tlie 


examination of witnesses: sec Barwich 
V. Duha (16 C. B. 492). 

(c) Wells V. Will iff ms (I Ld. 

«iRuym. 282). • 

(d) See JensoH v. Hricfonlein Can-^ 
solidated Mines (1902, A. C. at 505) ; 
Aleinoits v. Niffreu (4 K. & B. 217; 
24 L. J. Q. B. 19); and Boulton v, 
Hobree ^ Camp. 163). 

(c) S^, in the U. S. Courts, Clarke 
V. Morey (10 Johns. 69), where it was 
held that a license would be implied 
from residcm?e; Seymour v. Bailey 
(66 III. 288) ; Scott, 545, n. 

(/) McVeigh v. U. S. (11 WaU* 
25 ^. 

(g) Suproy p. 66. 

(^) Infra, pp. 172, 393. 
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the 15th April, all vessels under the neutral flag; were per- 
mitted to import ^oods, to whomsoever belonging, into any pqrt 
or place ^ in the British dominions ; and to export goods, not 
being contraband, from any port or plaoe in the British dominions 
to any port or plaoe in tho enemy territory not under blookade; 
whilst British subjects were also permitted to trade freely, although 
only in neutral vessels, with the like places (/). In 1860 a similar 
concession was made by Great Britain and Franco during the war 
with China. In 1898, again, during tho Spanish- American war— 
although under the instructions issued by the United States Govern- 
ment (fc) the clearance of American vessels in any case, and of foreign 
vessels carrying coal or contraband, for Spanisli ports was for- 
bidden — it appears to have been open to neutral vessels to carry 
American or other cargoes, not being contraband or co^il, to Spanish 
ports. And this example will probably bo followed in tlie wars of 
the future. But where goods pass between enemies, it is necessary, 
in order to avoid a violation of the rule of non-intorcjourse -oxcei)t 
of course whei’o this has been expressly i-elaxecl — that there should 
liavc been a geaniine transfer to the neutral (Z). 


EXCURSUS I.- THE CONDUCT OF WAR BY LAND, 
WITH SPECIAL REFERENCE TO RECENT CON- 
VENTIONS. 


Tm: (iKowTii OF A Law of Land Warfare. 

The rules which govern the conduct of war on lajid, although now 
based for tho most part on convention, had, like most other branches 
of the law, tlieir origin in custom. Some part of this customary 


(i) Phill. iii. 120; llalleck, ii. 
344; 1 Spinks, Ajip. 5. 

(Jc) Issued on th€..j27th April, 1898. 

(0 In March, 1854, Lord Claren- 
don — in answer to a question proposed 
by merchants interests in the Bussian 
trade, as to wheth^ Bussian produce 
brought over the frontier and* shipped 
thence by British or neutral vessels 
woidd be subject to soisure and con- 
fiscation — after stating that the ques- 
tion turned not on the place of origin 
or mode of conveyance, but on the 
true ownersliip of and interest in the 
property, went on to say that* if 
such property were shipped ut neu- 
tral risk or after having become bond 


fide neutral property it would not 
bo liable to condemnation whatever 
it4> destination; but that if it .still 
|rcinained enemy property, uotwith- 
jstanding that it was shippcsl from 
'a neutral port ... it would bo ron- 
demned, whatever its destination; 
iwhilst if it were British property or 
ishipped at British risk, it woula be 
condemned should it prove to be really 
engaged in trade witii tho enemy: The 
Times, 25th March, 1854. But . the 
effect of the Order iti Council of the 
15tli April, 1854, was to allow trade 
with tho enemy so long as ii was car- 
ried on through the medium of the 
neutral flag. 



i^iemieiit dates back to a time anterior to international law; but;: 

main part of it appears to have developed later, as a cousequenoe 
W the institution of standing armies and the growth o| a body 
of military usage and tradition. For a long time the rules of land 
warfare were markedly inferior, both in point of certainty and autho- 
rity, to those whicli governed the conduct of war by sea (a). But 
during the 19th century the law of land warfare attained certain 
notable improvements, both of form and substance, which left it 
for the moment in a position of superiority. Its improvement in 
form was probably due to the progress of military organization and 
discipline, which induced the military Powers to delino and codify 
their national practice by the issue of manuals of instruction for the 
use of their armies in the field (b). Its improvement in sul) 8 tance 
was due iii part to the requirements of discipline, and in part to a 
desire to mitigate so far as possible the rigours of war, especially 
as regards their iiicidonco on individuals. Tliere was, however, still 
so great a divergence alike in interest and practice between different 
States or groups of States, as to make it evident that uniformity of 
rule could only be secured by common international action . At first 
only special branches or topics were dealt with in this way. So, in 
1864, the Geneva Confereno^e produced a Convention, which defined 
and systematized the laws of land warfare in relation to the treat- 
ment of the wounded and sick, and wlucli speodKy acquired an almost 
universal authority (c). This was soon after followed by the De- 
claratiou of St. Petersburg, 1868, wlii(*h imposed some limitation on 
the instruments of war(d). The success of these limilod compacts 

J ointed the way to some wider agreement with respect to the con- 
uct of war in general** -to a general codifi(;ation in fact of the laws 
of war on land. This project was at first only a sub ject for private 
or juristic discussion f is) ; but later, and ospecfially under the influ- 
ence of the events of the Frauco-Geriiian war of 1870, it became also 
the subject of diplomatic endeavour, with the result that in 1874 an 
International Conference on the subject was held at Brussels. This 
Conference, which was attendeil by fourteen of the leading States, 
drew up a declaration, known as the Declaration of Brussels, 
embodying some thirty -six articles purporting to declare the laws 
and customs of war on laud. This Declaration — although not indeed 
actually adopted by the Powers (/), for the Confo\|pnce finally broke 
up on a question on which it was found impossible to reach any. 
agreement (< 7 )— -nevertheless exerted a profound influence on subse- 
quent practice, and also served as a basis and model for subsequent 
codes. It was not until 1899, however, thqt the firtft Hague Confer- 
ee) y»/ret, 11 . 115. (e) As to the work done by the 

(5) Such Instructions were issued Institute of International Law in this 

first by the United States in 1863 (re- connection, see Bordwell, 100 et 

issued in 1898), and afterwards by (/) It was signed, but only as a 
other Powers: see Holland, War on record of the proceedings. 

Land, 72 sr^. (ff) The question of the legality of 

(o) Infru, p. 103. a levy en maaaa in ooctipied territqiy, 

(ii) In/ra,p.94. 



0^ Conduct War on Landi: 

enoe succeeded in framing an acceptable code, in the Convention 
** relating to the Laws and Customs of War on Land,” No. 2 of 1899; 
the actual rules being contained in Regulations annexed thereto. At 
the second Hague Conference a new Convention ‘ relating to the 
Laws and Customs of War on JiUnd,” No. 4 of 1907, with similar 
Regulations annexed, was adopted; revising and replacing as be- 
tween the signatories the Convention and Regulations of 1899. This 
Convention may probably be said, so far as relates to the topics with 
which it deals, and subject to the reservations made by particular 
signatories, to constitute an authoritative statement of the existing 
law. It is not, however, entirely comprolieiisive, and requires to be 
supplemented at many points by reference either to other inter- 
national Acttf or to the earlier customary law(^). The adoption by 
common agreement of uniform rule.s regulatijig the conduct of war 
has, in addition to other advantages, the merit of bringing home 
to men’s minds the fact that war is iti^lf a subject for legal regula-^ 
tion, and not, as was thought in the past, a condition of entire law- 
lessness (Jc). 


The Sources of Existing Rules. 

The existing lay therefore comprises two main factors — ^the 
conventional or wntten law, and the customary or unwritten 
law. (i) ' The conventional law includes the following inter- 
national Acts: (1) The Convention ‘'concerning the laws and 
customs of war on land,” No. 4 of 1907, which in itself con- 
sists only of nine articles, but which has annexed to it a body 
of regulations, hereafter referred to as the Hague Regulations, which 
present the rules of war in a form suitable for communication to 
soldiers and others not versed in diplomacy. Tliese Regulations 
deal with the qualification of belligerents, the treatment of prisoners 
of war, the motliods of injuring the enemy, non-hostile relations, 
and military authority over hostile territory (Z;. (2) The Conven- 

tion “ respecting the rights and duties of neutral pOAvers and persons 
in war on land,” No. 5 of 1907, which, hoAvevcr, only touches on the 
action of belligerents at certain points (w). (3) The Geneva Con- , 

vention of 1906, which deals with the treatment the wounded 
and sick, as regards armies ii? the held, replacing as between its 
signatories the earlier Convention of 1864 (n). (4) The Declara- 


(<) S«o H. C., No. 4 of 1907, Art. 2 ; 
and p. 94, infra}* 

(^) And this even though the fact 
of war may involve a suspension of 
the territorial law in matters relating 
to the condnot of hostilities: see p. 49, 
nupra, 

. (J) This Convention was sijpned by 
forty-one States, although in t some 
catea with reservations, and has now 
been ratified by Great Britain and 
the United States. As to other ratifi- 


cations, see- Table, App. xiv. 

(m) See Arts. 1 — 4, 19. This Con- 
vention was signed by forty-two 
Powers. It has not so far been rati- 
fied by Great Britain. As to other 
ratifications, see Table, App. xiv. 

(n) This Convention has oeen rati- 
fiea by twenty-two States, including' 
Great Britain (although under re- 
servation of Arts. 28, 27, 28, relating 
to the civil use of the Geneva Cross ; M 
to which, however, see now 1 & 
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tiou of St. Petersburg, 1868, which forbids the use of explosive 
bullets under 400 grammes (o), but which is now virtually incor- 
porated in the Hague Eegiilations (p). (5) The Hague Declaration, 
No. 2 of 1899, which prohibits the use of asphyxiating gases ((?). 
(6) The Hague Declaration, No, 3 of 1899, which prohibits the use 
of expanding bullets (r). (7) The Declaration “prohibiting 

the discharge of projectiles from balloons,” which was originally 
framed by the Hague Conference of 1899, and subsequently 
renewed by that of 1907 for a period extending to the meeting 
of the next Conference; although the abstentions are so numerous 
as to render this Declaration of little or no present value (s). 
All these agreements, with the exception of the last, purport to be 
binding on the Powers that accept them without limit* of time; but 
they are all, with the exception of the Declaration of St. Petersburg, 
subject to denunciation, after notice; although the denunciation is 
only to affect the jiotifyiiig Power, and will Bien only be operative 
after the lapse of one year from the date at which notice is given (f). 
They apply, moreover, only as between the contracting parties, and 
then only if all the belligerents are parties to the Convention (u). 
In the various Acts that go to make up this conventional port of 
the law, there are, as we shall see, many omissions as vrell as other 
defects of form and substance (a?); but, as tjme procee^ls, it is 

1 probable that many of tliese will be corrected *or remedied by new 
egislation or the action of Courts. 

(ii) Next there is the customary or unwritten law, the rules of 
which have to be sought in those sources, and subject to those tests, 
which have already been described (jy). This law still applies both 
in coses which are not covered by the conventional law, and where 
that law or any particular provision is not applicable as between the 
parties to the war {z). With respect to the former class of cases (a), 
it is expressly declared by the Hague Convention, No. 4 of 1907, 
that “ populations and belligerents remain under the protection and 
rule of the principles of the law of nations, as they result from usages 


Ooo. V. 0 . 20, and p. 105, n. (6), infra) 
and tho United States ; but a consider- 
able number of ^tates still remain 
under the earlierTk>nvention of 1864. 

(o) This haa been accepted by 
nineteen States, including Great 
Britain; although the international 
status of some of tho original signa- 
tories has since undergone a change. 
M See II. R. 23 To). 
ig) This was signed or acceded to 
by twenty-six Powers, including Great 
Britain but not the United States. 

(r) This was originally signed or 
accepted by twenty-six Powers, but it 
has not been ratified cither by Great 
Britain or the United States. 

■ '(«) See vol. i. 34. This was signed 


by twenty-seven Powers, including 
Great Britain, tho United States, and 
Austria-Hungary, but not by Ger- 
ipany. Franco, I^Aly, Japan, and 
Russia. It has sinco boon ratified by 
Great Britain. As to other ratifioa- 
tions, see Table, App. xiv. 

(0 Sec by way of example, No. 4 
of 1907, Art. 8. 

(w) Ibid, Art. 2. 

lx) See p. 95, infra; and as to 
defects of drafting, Holland, War on 
Land, 4. 

(y) See vol. i. 6. 

(s) For a list of reservations, see 
Tablefj App. xiv. 

(o) And especially in relation to 
tho application of H. R. l.and 2. 
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established between civilized nations, the laws of humanity, and the 
requirements of the public conscience ” (6). Nor is it to be assumed 
that the mere absence of specific prohibition as regards any par* 
ticular practice is to be taken as legalizing it(c). From this it 
will be seen that the earlier customary rules on this subject are 
far from having lost their applicability; although it is probable that 
in this, as in other departments, the conventional or written law 
will tend to become more and more predominant, and will ultimately 
become the only recognized standard of belligerent action. 


The Effect and Value of the Hague Regulations. 

With respect to the Hague Regulations, which now constitute the 
most important factor in the written law of war, the signatory Powers 
undertake to issue instructions to their land forces ‘‘in conformity 
therewith ” (d) ; whilst the duty of compensation is expressly 
admitted in qases of violation (e). In this, as in other Conventions, 
some of the rules laid down are ambiguous or indefinite, whilst others 
are subject to qualifications that appear to rob them of most of their 
efficacy. But in the present condition of things, and as regards some 
of the rules in question, this was probably the price that had to be 
paid for apparent uniformity; whilst as regards others, some quali- 
fication was probably .necessary if they were to stand the strain of 
actual war. Despite these imperfections, the rules, as a whole, repre- 
sent a distinct advance on anything that has preceded them, and 
will probably serve at once to render more uniform the practice of 
war, and in some measura also to mitigate still further its hardships 
as regards individuals (/). 


The Doctkine of “Military Necessity.” 

The binding force both of these and other rules is, however, 
seriously impugned by the doctrine of “military necessity ”( <7), 
which is put forward by German writers and officjially countenanced 


(b) See Prcamblo to II. C., No. 4 
of 1907. 

(c) Suoh a declarr ^ion waa expreesly 
made by Great Britain with respect to 
No. 8 of 1907, but appears to apply 
generally. 

(d) See H. C.,, No. 4 of 1907, 
Art. 1; and also Geneva CoAiventiou, 
1906, Art. 28. 

(e) See H. C., No. 4 of 1907, 
Art. 3 ; and, on the question of respon- 
sibility, p. 113, infra. 

(/) As the experience of the Busso- 
Japanese war of 1904-5, although 
under the earlier Ck)nvontion, has 
shown; see Bordwell, 173, 332. 

(g) This is not to be confounded 


(1) with military nece.isity in the sense 
in which that is understood to sanc- 
tion generally the destruction of life 
and hmb and property, so far as the 
objects of war may require, and in 
so far as may be lawful according to 
the laws and usages of war: see In- 
structions for the Government of 
U. S. Armies in the Field: Arts. 14, 
15; cited Moore, Digest, vii. 178; or 

(2) with those express reservations, as 
regards acts otlierwise prohibited, 
which are frequently made both by 
the Hague Begulations and other Con- 
ventions, with the object of providing 
for cases, of practical necessity. 
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: jby the German Government. In effect this doctrine appears to be.: 
tfiAt, althouf^h tho rocog^nized laws and customs of war must ordinarily 
he respeciedi yot, in exceptional cases, and where their observance 
would endanger the safety of the army or the attainment of the object 

; of the war, the limitations which they impose on hostile license may 
be disregarded (fe). This view purports to rest on the paramount 
principle of self-preservation, and on futility of requiring obedience 
to rules that are inconsistent therewith. But although self-pre- 
servation is a fact which has, no doubt, to be reckoned with in esti- 
mating the effect of all legal rules (i), and although in some systems 
it is for this reason formally recognized as a ground of non-liability, 
yet this is by no means universal (fc). And even where it is so recog- 
nized, its scope is usually defined, and its exercise liqiited by safe- 
guards which the municipal law prescribes and which the municipal 
Courts can give effect to. Tho doctrine of military necessity, on the 
other hand, reduces the existing restraints on hostile license— which are 
the product of centuries of effort — ^to the level of mere discretionary 
observances, dependent on the view of the local situation entertained 
by the officer in command; whilst it serves to relax the sanctions of 
the laws of war, already too slender, at a time when the temptation 
to disregard them is greatest (^). But the doctrine is not generally 
received outside Germany (m ) ; and would, if acted on, form a just 
ground for reprisals by any belligerent who might be injuriously 
affected by it, as well as for protest or inter^fention on the part of 
other States if tho circumstances warranted this (w). 


Thk Qualifications of Bkllioerknts. 


In deference both to humanity and convenience a distinction has 
long been drawn between combatants and non-combatants, or between 
enemies who are actively belligerent and those who are not. The 
former may engage in hostilities, and are in turn exposed to violence 
or injury so long as hostilities continue; but on surrender or capture 
they are entitled to honourable treatment as prisoners of war, and 
incur no liability beyond detention (o) . The latter are exempted 
so far as possible from direct injury or violence, but will forfeit this 
immunity and also become subject to special penalties if they 
engage in hostilities without having the requisrte qualifications. 
The quality of lawful belligerents apaches to all members of the 


(A) This finds exproasiou in the 
maxim Kriegtraiaon geht vor Kriega^ 
teehU 

(0 See vol. i. p. 164. 

(A) It is not recognized, for 
instance, under the English law as a 
Iraal ground of non-liability, althouffh 
pran accepted in mitigation of punish- 
: ment: sec Reg. v. Dudley andfitephene 
^<14 Q. B. D. 278). 

(l) For a cfjtioal examination of 


the reasons on which the doctrine is 
founded,-' see Westlake, ii. 115 el aeq. 

(m) It is reprobated by Englidi and 
Amerioan writers, and not generally 
accepted even by those of France and 
Italy: see Oppe^eim, ii. 79. 

(ft) On the subject generally, see 
Westlake, ii. 116 et aeq.; Holland, 
War on Land, 12 et aeq.; and Oppen- 
Iieim,ii. 84. 

(p) Hall, 516 el aeq. 
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regular army; to members of the militia and of volunteer oorps 
forming part of the regular army; and also to other persons who 
are attached to the army even in a non-combatant capacity (p). 
But persons who merely follow an army without being attached to 
it, can, if captured, only claim to be treated as prisoners of war on 
production of an official authorization (o'). The question of belli- 
gerent qualifications commonly arises in relation to the employment 
of irregular or guerilla forces; the levy en niaaae of the civil popula- 
tion; and the mio of coloured troops: With respect to irregular 
forces, the Hague Regulations now provide that the quality of lawfql 
belligerents shall attach to members of militia and volunteer corps, 
even though they may not form part of the regular army, provided 
that they are, under the command of a responsible officer, that tliey 
possess some distinctive mark recognizable at a distance, that the}' 
carry arms openly, and that they observe the laws and customs of 
war (r). This involves the existence of an authority and an organiza- 
tion sufficient to guard against hostilities being carried on by irrespon- 
sible or intermittent combatants, but not necessarily an authority and 
an organization that proceed from the central Government (s). Nor 
need the distinctive mark consist of a regular uniform; although it 
must be a dress-nnirk clearly distinguishable, and one that cannot 
be assumed or dropped at will, such as a mere badge or cap (t). WitJi 
respect to levies en 9nasse, it is now provided that where the popu.- 
lation of a territory that has not been ooouj)ied spontaneously take 
up arms to resist an invader, without having had time to organize 
themselves in accordance with the above-mentioned provisions, they 
shall be regarded as belligerents so long as they carry arms openly, 
and respect the laws and customs of war(u). In so far as these 
provisions do not apply, the earlier customary law (a?) will be deemed 
to be applicable (f/) . Hence risings in occupied territory are still left 
to the operation of the earlier law, under which they arc usually 
treated as penal (^r). With respect to coloured troops, there is no 
reason why such troops should not be employed so long as they are 
properly disciplined and comipandeil by civilized officers (a); but 
the use of undisciplined or savage troops would be improper, except 
perhaps against savage foes (h). 

(p) H. R. 1. • • 

(< 7 ) The word used is “ certificate 
H. R. 3, 13. 

(r) II. R. 1. . 

(s) Thus leavinjf the raising of such 
forces open to local initiative pro- 
vided the above conditions arc com- 
plied with; see BordAvell, 231; Hall. 

613. 

(t) Hall, 515. 

(fi) H. R. 2. 


(a;) As to which, see Hall, 517 
Heq. 

(y) Supra^ p. 94. 

(z) Infra, p. 110; Bordwoll, 233. 

(n) So the French employed Ttiroos 

in the Franco-German war, 1870; 
whilst the United States enrolled a 
negro regiment in the Spanish -Ameri- 
can war, 1898. Great Britain, how- , 
ever, refrained from employing Indian 
troops in the South African war, 1900. 
(6) Taylor, 474. 


C.I.L. 


B 
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Prohibited Methods of Warfare. 

(i) Generally . — It is now fully recognized that the right of belli^ 

B arents to adopt means of injuring the enemy is not unlimited (^). 

ence a variety of restrictions are imposed both on the methods and 
instruments of war. So, it is prohibited to use poison; to kill or 
wound treacherously (d); to refuse quarter or declare that no 
quarter will be given; or to seize or destroy private property of the 
enemy unless imperatively required by the necessities of war(e). 
Nor may one belligerent compel the nationals of the other to take 
part in any operations of war directed against their own country, 
even though they may have been in his service prior tt) the war(/). 
The employment of ruses of war and other methods necessary to 
obtain information about the enemy is recognized as permissible (g). 
At the same time it is forbidden to make an improper use of — a flag 
of truce, the national flag of the enemy, military emblems or signs 
that have a specific meaning, the enemy uniform (h), and the dis- 
tinctive badges of the Geneva Convention {i). 

(ii) Prohibited Weapons . — It is forbidden, in general, to employ 
arms, projectiles, or material (calculated to cause superfluous in- 
jury (fc); and, in particular, to use projectiles of a weight below 400 
grammes which are either explosive or charj^ed with fulminating 
or inflammable substances (1). It is also forbidden, as between belli- 
gerents that are parties to the Hague Declarations, to use projectiles 
the sole object of which is the diffusion of asphyxiating or deleterious 
gases (7w); or bullets which expand or flatten easily in the human 
body, such as bullets with a hard envelope not entirely covering the 
core or pierced with incisions (n); or finally, to discharge projectiles 
and explosives from balloons, or by other new methods of a similar 
nature (o). 

(e) H. R. 22. . ^ Oppenhoim, ii. 164 et seq. 

Id) This would include assassina- (A) At any rate during attack, 
tion or tho offer of a reward for cap- unless care is taken to make such 

turo **dead or alive.” For instances alterations as will guard against de- 
of this in the course of wars with un- oeption: see Holland, War on Land, 
civilized races, sec Holland, Letters on .45. As to an alleged use by the 
War and Neutrality, 52. Russians of Chinese costume in 1904, 

(c) H. R. 23. Incidentally, the goo Holland, Letters on War and 
iftame regulation forbids a belligerent Neutrality, 50. 
to suspend, or extinguish, or declare (i) H, R. 23 (f). 

unenforceable in a court of law private (/;) That is, of a^ind tending rather 

rights of action; as to which, see to aggravate the sufferings of in- 

p. 85, 8u^)raf and Pearce Higgins, 263. dividuals than to reduce the numbers^ 

(/) See IT. R. 23, 44, and 52; and, of the enemy, 
r as to the interpretation of these (f) See H. R. 23 (e), and the De- 
articles, Pearce Higgins, 265 et seq.^ olaration of St. Petersburg, 1868. 
iaxid Holland, War on Land, 44 et (m) H. D., No. 2 of 1899. 
r^ieq. In) H. D., No. 3 of 1899. 

A Cff) H. R. 24. On the subject of (o) H. D., No. 1 of 1907; idthoogii 

and deceit, see HW, 533; 



{m) Bomhardmmt and Beoastation.—By the Hague Begulations; : 
a belligerent is now forbidden to bombard or attack, by any means 
whatsoever, undefended towns, villages, habitations, or buildings (p ) ; 
a prohibition which would appear to cover the case of bombard- 
ment by projectiles from balloons, irrespective of the Declaration 
previously mentioned. Before a place is bombarded, moreover, 
warning must be given to the local authorities, except in the case 
of an assault (^). In sieges and bombardments every precaution 
must be taken to spare so far as possible buildings devoted to religion, 
art, science and charity, historic monuments, liospitals and places 
w’here the sick and wounded are collected, so long as they are not 
used for military purposes; such places being indicated by special 
visible signs notified to the assailants (r). Pillage is, in all cases, 
forbidden (s). The legality of devastation appears to bo left — save 
for the prohibition of the destruction of private property except where 
required by military necessity (IJ) — ^to the operation of the earlier law, 
under which it may only be resorted to in cases where it is either “ a 
necessary concomitant of ordinary military action” or required for 
the purposes of self-preservation (ii). When general devastation is 
resorted to, provision should so far as possible be made for the 
safety and maintenance of the population affected {x). 

Spies and their Treatment. 


A spy is one who, acting clandestinely or under false pretences, 
obtains or seeks to obtain information within the zone of operations 
of a belligerent, with the intention of communicating it to the enemy. 
But soldiers who penetrate the lines of an enemy without disguise; or 
soldiers or civilians bearing despatches who carry out their mission 
openly; or balloonists engaged in the delivery of despatches or in 
maintaining communications, cannot lawfully bo treated as spies (y). 
It is quite legitimate to employ spies ; but a spy, if caught, is liable, 
although only after being tried, to the punishment of death {z). 
The offence will, however, be purged if he succeeds in rejoining his 
own army, even though he may be captured afterwards (u). With 
spies w’G may class, os being liable to the punishment of death, persons 
engaged in negotiating betrayals, or desertions to the enemy (fo) . 


- Germany, France, Italy, Russia, and 
y Japan are not parties to this He- 
roin ration. • 

(p) H. R. 25. 

{q) H. R. 26. 

(r) H. R. 27. 

(s) H. R. 28, 47. 

(0 H. R. 23 (g). 

(«) Hall, 531 et aeq, 

(jcy As to the use of conoentn|tion 
. cam^ in the South African war, and 
aones of refuge in the war in tho 
'IPhUippin^ Bordwell, 151, 155; 


and, on tho question of concentration 
generally, Moore, Digest, vii. § 1126. 

(y) H. R. 29. Nor can balloonists 
or aviators be treated as spies, consis- 
tently with this regulation, when en- 
gaged openly in scouting: see Oppen- 
heim, li. 197. 

(«) II. R. 30. 

(a) JI. R. 31. 

(h) As to tho cose of Major Andrd, 
see Phill. iii. 172; and, on the subject 
generally, Hall, 535 et aeq,; Oppen^ 
heim, ii. 196 et aeq. 


h2 
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Non-Hostile Intercoukse between Belligerents. 


(i) General Character and Conditions . — The conduct of war under 
modern conditions ahnost necessarily involves some occasion for inter- 
course of a non-hostile character between the belligerents. The forms 
and methods of intercourse include: suspensions of arms, truces, 
armistices, capitulations, surrenders, and other military conventions; 
as well as the arrangement of cartels, the use of flags of truce, and 
the granting of passports, safe conducts, safeguards, and licenses {c). 
All such agreements, and the relations to which they give rise, are 
regarded as being uberrimae fidei; whilst some are also the subject 
of special rules, based either on custom or convention<{d). 


(ii) Flags of Truce, Fassports . — A flag of truce is used when one 
belligerent desires to enter into communication with the other; the 
proper symbol being a white flag. The other party is not bound to 
receive the bearer in all circumstances, as where this would interfere 
with his operations or reveal his position, although in such a case 
it is usual to announce the refusal by signal (c). But if once received, 
both the bearer and his attendants are inviolable; although they are 
subject to all necessary measures of precaution, and are liable to 
forfeit their privilege if they abuse their position (/). A passport is 
a written permission, issued usually by or under the authority of the 
belligerent Government, empowering an enemy subject to pass into or 
through the belligerent lines or territory (,^). A safe conduct is a 
like permission, issued either by the belligerent Government or by a 
commanding officer, authorizing the passing either of a person or of 
property into some place otherwise prohibited (h). 


(iii) Suspensions of^Arms, Truces and Armistices (i ) . — A suspen- 
sion of arms is a cessation of hostilities for a short period or tempo- 
rary purpose, as for a parley or for burying the dead. It may be 
entered into between any officers having separate commands, and 
applies only as between their own troops (fc). A truce or armistice 
is a suspension of hostilities for a longer time or more general pur- 
pose (Z). It may be either (1) general, in the sense of applying to 
all the forces of the belligerents, in which case it can only be made 
by the soveieign authority, exercised either difoctly or specially 
delegated (m); or (2) local, in the sense of ajjplying only to forces 
within some particular locality, in which case it can be made by the 


(c) Some of tlieee relate speoioUy 
to land, and others to both land and 
sea warfare. 

(d) As to truces, oapitulations and 
armistices, see H. R. 32 — 41; and, 
on the subject ffonerally, Halleok, ii. 
310—334, and Hall, 538 et aeq. 

M Halleck, ii. 334. 

(/) H. R. 32, 34. 

(p) HaUeok, ii. 323; Hall, 539. 


(5) HaUeok, ii. 328; HaU. 639. 

(«) Under the British and Ameri- 
can practice no distinction is drawn 
between these. 

(k) HaUeck, ii. 311; Hall, 640. 

(0 Halleck, ii. 311 et aeq.; Hall, 
540, 545. 

Such authority not bein^ 

implied. 
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chief officer locally in command, although subject to ratification by 
superior autiiority, and terminable on duo notice of a refusal (n). 
An armistice must be duly notified both to the proper authorities, and 
to the troops themselves; and all hostilities must cease as from the 
time of notification, unless some other time has been agreed on(o). 
The terms of an armistice, with respect to the continuance of works 
or fortifications and the question of revictualling, ought to be speci- 
fically agreed upon; but in default of express agreement, certain 
conditions are implied by usage (p). Any serious violation of the 
armistice by one party will justify the other in denouncing it, or even 
in recommencing hostilities without notice ((/); but an unauthorized 
violation by individuals will only justify a demand for reparation, 
and, if vrittingly committed, a demand for the punishment of the guilty 
parties (r). If no special time is agreed on for tlie duration of the 
armistice, either party may terminate it by notice (s). 

(iv) Capitulations and Surrenders . — ^A capitulation is an agree- 
ment for the surrender of an entire army, a body of troops, or a 
fortress, upon conditions. Such conditions will necessarily vary ac- 
cording to the relative position of the parties; but they must accord 
with the rules of military honour; and when once settled they must 
be scrupulously observed on either side (t). Such an agreement may 
be eiiterod into by ^ny officer having a separate command; but, if 
it contains stipulatioiis of an unusual character, exceeding the autho- 
rity of the officer in question — as where the victor concedes terms 
more favourable than a surrender ‘‘with the honours of war,” or 
wliere the vanquished commander agrees that his troops shall not 
serve again against the same enemy (m) — then the capitulation will 
need to be ratified either by the sovereign authority or by tho com- 
mander-in-chief, and will be revocable if such ratification is re- 
fused (ar). It is an implied condition that the capitulating force 
shall not destroy any works, arms, stores, or ammunition in their 
possession, after the conclusion of the agreement (p). A surrender 
during an engagement is sometimes indicated by a white flag; but 
the most effective token, whether with or without tho exhibition of a 
white flag, consists in the actual laying down of arms (z). 

Hostages . — It w’as formerly tho practice to take hostages as a 
means of socuriqg tho due fulffiraent of compacts of war; but this 
practice has now been generally abandoned. Hostages, however. 


(m) H. R. 37f| Halleok, ii. 312; 
Hall, 544 -545. 

(o) H. R. 38. 

(p) II. R. 39. A« to implied con- 
ditions, SCO Halleck, ii. 314; Hall, 
541 et seq. 

4iq) H. R. 40. 

*(r) H. R. 41; Hall. 545. 

(*) H. R. 36. 

(0 H. B. 35. 

(m) Holland, War on Land, 50. 


(a?) Hall, 548 — 549. As to the capi- 
tulation of El Arisrii, see Hall, 548, 
and ITalleck. i. 278; and, as to the 
capitulation of Versaillos, ibid, ii. 319, 
n. 2. 

(y) Holland, War on Land, 50. 

(2) Ah to charges arising out of 
a failure to appreciate this during the 
South African war, see Baty, Inter- 
national Law in South Africa, 79 
et eeq. 
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still taken to ensure the prompt payment of contributions and : 
f requisitions ; or as a guarantee against insurrection or other unlawful 
■ acts in occupied territory (a). But their use to cover a retreat, or as 
a protection against legitimate hostilities, is, in principle at any 
rate, illegal. Hostages may not in any case be put to death, and 
should be treated as prisoners of war; although usually subjected to 
a more rigorous confinement (h). 


The Treatment of the Wounded and Sick. 

(i) Under the Customary Law . — Long prior to the birth of inter- 
national law, it came to be recognized that enemies disabled by 
wounds or sickness ought not to be killed or illtreated (<s). A further 
advance was made when the duty of ministering to the needs of tlie 
wounded came to be undertaken by religious b(^es (d). But it was 
long before this came to be recognized os a duty incumbent on the 
belligerents themselves. The Swedes, under Gustavus Adolphus, 
were probably the first to recognize such an obligation, but it was 
not until the 18th century that its recognition became general. This 
gradual transformation of what was originally only a dictate of 
humanity into a positive duty was duo to the growth of humane 
sentiment, which reprobated generally the harsher practices of war 
that had characterized the earlier period, oven tl|,6ugli they were occa- 
sionally revived {e). But here, as in other branches of international 
law, the transition was effected largely by the aid of treaties and 
conventions (/). Even when the duty came to be recognized, howr 
ever, there was at first no adequate organization for giving effect to 
it(y). The origin of the present system is probably traceable to 
the humane impulses and efforts of a number of philanthropic 
individuals (h) and bo^es (i). As the result of these efforts a semi- 
official Conference was held at Geneva in 1863, which after careful 
consideration recommended that in all countries there should be 
established a new organization, comprising committees of succour 
for the sick and w^ounded; and that all ambulances, hospitals, and 


(fl) See p. 110, in/ra. 

(b) On the subject generally, see 
Hall, 411, 470; Oppeiihoim, ii. 317 et 
Mq.; Westlake, ii. 102; and Bordwell, 
805. 

(c) HoHtffx dum vulnemti fratrfis ; 

althoivh this was frequently disro- 
gardea in practice. 

(d) This was the primary object of 
the Order of the Teutonic Knights. 

(e) As in the ravaging of the Tala- 
tinato in 1674 and 1689. 

(/) Between 1681 and 1864, some 
800 military conventions appear to 
have been concluded, providing for 
the succour or protection of the sick 
•ad wounded in war. 

(^} The first example of such orga- 


nization was probably afforded by the 
improvements of system wrought by 
the Sanitary Commissions appointed 
By Great Britain <^uring the Crimean 
war, and by the United States during 
the Civil war. 

(A) Such as M. Dunant, of Geneva, 
the author of Le f Souvenir de Sol- 
ferino — which recounted the suffer- 
ings of the wounded after that battle, 
and is probably one of the few books 
that have influenced the groat world 
movements — M. Arnault, in France, 
and Dr. Palasciano,- in Italy: 
Bordwell, 84, ^ 

(»j Such as the Gene%'a Society of 
Public Utility, under the presidency^ 
ofpf.. Moynier. 






members of tne staff, together with their assistants, should be neutral*^; 
ized, subject to the use of some common flag or badge to be inter- - 
nationally agreed on. The first of these lecommendations bore fruit 
in the establishment soon afterwards in different countries of a 
large number of Voluntary Aid societies, having for their object the 
relief of the wounded and sick in time of war; whilst the second re- 
sulted in the summoning, through the medium of the Swiss Govern- 
ment, of the Congress which frametl the Geneva Convention of 1864. 


(ii) The Geneva Convention, 1864, and the Supplementary Con- 
vention, 1868.— The Genova Convention of 1864, is noteworthy 
both as a tribute to the humane spirit of the age that produced it, 
and as constituting the first step towards the codification of the 
law of land warfare. The principles which it embodied, although 
now revised and amended, still constitute the foundation of the 
existing law. Briefly and in effect — it imposed on belligerents a 
positive duty of providing all necessary moans for the protection and 
sffccour of the wounded and sick. Those, whatever their nationality!^ 
were required to be collected and cared for, and, on their recovery 
and if unfit for further service, to be sent back to their own country. 
All hospitals and ambulances, as w^oll as ail persons employed in tfie 
service of the wounded and sick, were neutralized aiid protected, 
subject to their being designated either by a distinctive flag or 
badge, as the case might be, bearing the device of a red cross on a 
white ground; this having been chosen not as a religious emblem 
but by way of compliment to Switzerland (A:). Certain privileges 
and immunities were also conferred on such of the local inhabitants 
as might afford succour and shelter to the wounded or sick. This 
Convention, although originally adopted only by sixteen Powers, 
was subsequently acceded to by nearly all civilized States, and is still 
in force as rogartls such of the signatories as have not acceded to the 
subsequent Convention of 1906. The Convention was, however, 
marked by oerbiin imperfections, in so far as the terms in which 
it was expressed were in some respects inexact or ambiguous; whilst, 
it made no provision for naval war. In 1868, a fresh Conference 
w^as held at Geneva, with the rcvsult that another Convention was 
framed, supplementing and revising that of 1864, and (extending.; 
its principles to naval war; but this Convention, although not without 
its influence on Subsequent practice, w^as never formally adopted. 
Meanwhile, with the lapse of time, the earlier Convention was 
found to have grown out of harmony with existing military arrange- 
ments and coi^itions. The whole subject came again under con- 
aideratiob at the Hague Conference of 1899, with the result that a 
new Convention “for the adaptation of the principles of the Geneva 
Convention to maritime war,” No. 3 of 1899, was drawn up; '^hilst 
a wish was also expressed that a special Conferencx) should be sum- 
poned by the Swiss Government for revising the Convention of 1864 
^th respect to land war. T];^is project of revision was in fact accom- 


{h) See a. C. 1906, Art. 18. 
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lished by a Conference held at Geneva in 1906, which was attended 
y some thirty-seven States, and which produced the Genova Con- 
vention of 1906. Finally, in 1907, the Convention framed by the first 
Hague Conference with respect to maritime war, wa^ ‘replaced by 
the corresponding Convention, No. 10 of 1907. 

(iii) The Geneva Convention of 1906. — The more important pro- 
visions of the Geneva Convention of 1906 may bo grouped as follows: 
— (1) The .wounded and sick on either side are to bo respected and 
cared for by the belligerent in whose power they actually are; 
although the duty is imposed on a belligerent who is compelled to 
abandon his wounded of making, so far as possible, due provision for 
their needs from his own staff and equipment (/). Nevertheless, each 
belJigereht is entitled, unless it has been otherwise agreed, to hold 
any wounded or sick belonging to the enemy who may bo in his 
power, as prisoners of war(m). (2) A belligerent remaining in 
possession of the battlefield must take steps to protect the wounded 
and dead against maltreatment and pillage; and must, so far as 
possible, examine and identify the dead prior to burial (w). Each 
belligerent is required to notify to the other the names and subse- 
quent disposal or fate of the wounded and sick left in his hands, and 
to return the private property of those who may die(o). (3) The 
assistance of the local inhabitants may be invoke^ for the succour and 
nursing of the wounded, and special immunities may be granted 
to those who respond (p). (4) Both “ mobile medical units (g) and 
“fixed establishments” (r) are to be respected and protected, subject 
to their not being used for injury to the enemy {s). (5) All persons 
exclusively engaged in the care of the w^ounded and sick, including 
doctors and chaplains, are to be respected and protected (/). Persons 
so engaged cannot, if taken, be held as prisoners of war; although 
they may be required^to discharge their functions so long as may 
be necessary, receiving, if members of the regular staff, the pay usual 
in the captors’ army; but thereafter they must be sent back, together 
with their personal property, to their own army or country (^^). 
Members of Voluntary Aid societies authorized to act by their 
Government, and whose names have boon notified to the other belli- 
gerent, are placed on a similar footing, although they too are subject to 
military law (a?). Neutral societies assisting either belligerent must 


(l) Art. 1. 

(m) Art. 2. 

(n) Art. 8. 

(o) Art. 4. 

(p) Art. 5. 

(< 7 ) Those include all orgt^nizationa 
such as field hospitals, which follow 
the tr^ps into the field; see Holland, 
War on Land, 80. 

(r) These include all gfeneral hos- 
pimlB, whether actually movable or 
not, stationed on the lines of commiini- 
eations or at a base. 

(«) Arts. 6, 7, 8. Fix^ hospitals, 


if they fall into tho .hands of the 
enemy, may be appropriated, but may 
not generally be diverted to other 
uses; the materiel^of field hospitals 
may also bo temporarilv used for the 
same purpose; whilst the maUriel of 
voluntary aid societies is subject to 
requisition: see Arts. 14 — 16; and as 
to the treatment of convoys of evacua- 
tion, Art. 17. 

(t$ Art. 9. 

(u) Arts. 12, 18. 

(a?) Art. 10: 
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be authorized both by that belligerent and by their own Goveminent; 
and their names must be notified to the other belligerent (y). (6) By 
way of compliment to Switzerland the device of a red cross on a white 
ground is retained as the emblem and distinctive sign of the medical 
or hospital service {z). This mark is to be worn, as a badge, by those 
employed in that service, and also to be hoisted, as a flag, over all its 
establishments under conditions prescribed by the Convention (a ) ; 
whilst it is forbidden to employ that particular device, either in peace 
or war, for any other purpose (6). The signatory Powers undertake to 
issue the necessary instructions to their military forces with respect 
to the requirements of the Convention; and to bring them to the 
knowledge of the civil population (c). They further undertake to 
adopt all necdijsary measures for preventing either pillage or the mal- 
treatment of the wounded or sick, and for punishing the improper 
use of the Red Cross flag and armlet by persons not entitled to its 
protection (d). The Conference also put on record a desire that 
diflerencos arising as to the interpretation of the t'onvention should, 
if cases and circumstances permitted, be submitted to the Permanent 
Court (e). This Convention, it will be seen, marks a distinct advance, 
both in form and substance, on the earlier Convention of 1864. 
It provides for the policing of the battlefield, the identification of the 
dead, and the recognition of Voluntary Aid societies; whilst it is 
also, in its tochnicai sparks, more in harmony with modern military 
conditions (/). 


Pktsoners of War. 

Under the Hague Regulations prisoners of war are to be regarded 
as prisoners of the State ((/); they niitst bo humanely treated; and 
are at liberty to retain all their personal belongings, with the excep- 
tion of arms, horses and military j)apors(/i). Every prisoner is 


(y) Art. 11. 

( 3 ) Arts. 18, 19. Turkey, how- 
ever, proposes to continue the use 
of the lied Orescent, whilst under- 
taking to respect the inviolability of 
the Red Cross. 

(r/) Arts. 20 — ^22. 

(d) Art. 23. ThtMesire was to pr^ 
vent its uso for commercial pu^oscs 
aa a label or trade mark. Great 
Britain, whilst approving the prin- 
ciple, signed th^ Convention under 
reservation of this provision, as well as 
of such provisions of Arts. 27 and 28 
as require the signatories to give 
effect to it under the municipal law. 
Nevertheless, by 1 & 2 Geo. V. c. 20, 
the future use of the emblem of the 
Red Gross on a white ground is. for- 
bidden; saving the right of proprie- 
tors who registered before the Act to 
epntimie its use for four years from 


the passing thereof. 

(r) Art. 26. 

(r/) Arts. 27, 28. 

(f*) Sec the linal protocol of the Con- 
vention; but Great Britain and Jn]>an 
did not accept this: see an article by 
Prof. Holland, Fortnightly Review^ 
August, 1907. 

(/; It has already been ratified by 
twenty-one States, including all the 
great Powers, with the exception of 
Fran(?e; whilst it would appear, by 
virtue of Art. 21 of the Regulations 
annexed to the Convention, No. 4 of 
1907, to bo binding on all the signa- 
tories of that Convention, irrespectiva 
of its specific adoption, although this 
is not universally admitted; see 
Holland, War on Land, 27 ; and, gene- 
rally, Bordwell, 181 et seq, 

(a) And not of the captor. 

(A) H, B. 4. 



Abound, if questioned, to declare his true name and rank(j). They' 
eu'e to be interned in a town, fortress, camp or other place; but must 
not be imprisoned, except in so far and for so long as necessity le- 
• quires (/c). They must be maintained by the Government of the 
captor, and, in default of special agreement between the belligerents, 
on the same footing, as regards food, quarters, and clothing, as the 
captor’s own forces (/). In general they may be required to work, 
but their tasks must not bo excessive, or connected with the opera* 
tions of the war. They may also be authorized to work for public 
bodies, j^rivato persons, or on their own account, receiving pay 
according to a scale indicated generally by the regulations; in wliich 
case their earnings are to be applied to improving their position, 
whilst any balance, after deducting the cost of their* maintenance, 
will be payable to them on their release (^^^). Officers are to receive 
pay at the rates in force in the captor’s army, this amount being repay- 
able by their own Government (w). All prisoners of war are subject 
to the military laws in force in the captor’s State. For insubordina- 
tion, revolt, or conspiracy (o) they are liable to punishment of such 
severity as may be neoessary; but, for attempts to escfape, only to 
disciplinary treatment; whilst a prisoner who succeeds in escaping 
is not liable to punishment if captured anew(p). They may be 
released on parole if the laws of their own country sanction this. 
Such release cannot be forced on a prisoner; bu<i if accepted both he 
and his Government are bound to a scrupulous observance of the 
engagement; and, on default, the former will, if retaken, forfeit all 
right to be treated as a prisoner of war and may also be tried before 
the military Courts (q). When persons wdio follow an army without 
belonging to it, such as newspaper correspondents, sutlers, and coh- 
: tractors, are captured, they are, if detained at all, entitled to bo treated 
as prisoners of war, .subject to their passessing a certificate from 
the military authorities of the army which they wore accompany- 
ing (r). A bureau of information is to be instituted by each "of 
the belligerents, and also in any neutral country where belligerent 
forces may bo interned, for the purpose of affording information as 
to the disposal and fate of prisoners of war. This bureau is also 
required to collect all objects of personal use, money, letters, &c. 
found on the battlefields or left by prisoners who have died or been 
released or exchanged, and to forwirrd them to tl^se interested (s). 
All possible facilities are to bo given to duly constituted relief 
societies and their agents, subject to certain prescribed conditions (t).. 


(i) H. K. 9. 

(A?) H. R. 6. 

(0 H. R. 7. 

(w) H. R. 6. 

(») H. R. 17. 

(o) A8 to certain executions by the 
British military authorities on this 
ground during the Boer war, see Hol- 
&nd. Letters on War and Neutrality, 
66—68 


(p) H. R. 8. 

(q) H. R. 10, 11, 12. 

(r) H. R. 18. 

(s) H. R. 14. As to the working 
of this bureau, under the correspond- 
ing Convention of 1899, during the 
Rus^- Japanese war, see Takidiashi, 
114 et seq, 

(0 H. R. 16. 
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The ordinary charges on letters or paroels intended for prisoners 
are to bo waived (u). Prisoners are to enjoy complete liberty of 
wwship, provided they observe the regulations for order and police 
issued by the military authority (it?) . After the conclusion of peace 
the repatriation of prisoners must be carried out as speedily as pos- 
sible (^); save as regards those who are detained for debts, common 
law crimes, and — as some contend — offences against discipline ( 5 ^). 
The exchange of prisoners as between the belligerents is usually 
regulated by cartels (a); commissaries being appointed on either side 
to supervise their execution (h). 

Military AuTiioifiTY over Hostile Territory. 

, • 

The distinction beUreen “ Occupied *’ and “ iXon-Occupied ” 
Territory. — The rights and duties of a belligerent invader over the 
hostile territory and its inhabitants vary greatly according to his 
position. Mere invasion without <x5cupation confers on him only , 
rights over persons and property within his roach. But if the in- 
vasion is followed by occupation, ho then acquires a territorial status 
which — even though only teinyiorary and provisional in character — 
confers on him an additional power and authority together wdth 
certain incidental duties; those rights and duties being the subject of 
special rules, which are now embodied in the Hague liogulations (c). 
Finally, if the occup&tion is followed by conquest and annexation, 
then the invader will be(^omo invested with the rights of sovereignty 
and dominion; this being, however, a subject which belongs to a 
different department of the law of war(d). 

Non-Occupied Territory. — The inhabitants of the invaded terri- 
tory, if non-combatants, ought not to bo molested, and should po 
protected against spoliation and rapine. Family honour, the lives 
of individuals and private property, as well as religious convictions, 
and liberty of w’orship must be respected (^?). Pillage is for- 
mally interdicied (/). Nor can nationals be compelled to take 
part in operations of war directed against their own country (i^f ) ; 
or to furnish information as to the army of their owm country or ite 

(«) H. R. 16. mere disciplinary offences, with the 

(a?) H. R. 18. • • termination of the war. As to war 

(y) H. R. 20; although this would crimes, soo p. 114, m/r//. 

not apply to prisoners who had be- (/r) Hallcck, ii. 326: w/ra, p. 170. 

come subjects of the captor State by (6) As to the u.sual terras of ex- 
annexation. e ' change and as to controversies that 

(z) Westlake, ii. 67. In 1871 Ger- have arisen in relation thereto, soo 
many claimed and exercised the right Hall, 408. 

of detaining prisoners convicted of (c) See Sect. III. Arts. 42 — 66; 
disciplinary offences until they had although tJiis section really includes 

fulfill^ their sentences; but on some regulations that apply equally to 

the oonolusion of the Russo-Japanese non-occupiod ’’ territory, 
war no such claim appears to ^ve (d) Infra, p. 245. 

Imen made. In principle it would (i?) H. R. 46. 

seem that tiie right of detention comes (/) H. R. 47. 

Jp end, at any rate as regards (p) H. R. 23, par. 2. 
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^eans of defence (Ji), For the rest, however, the inhabitants of the 
invaded territory will be subject to all risks incident to the conduct 
of hostilities. The seizure of property by the invader, whether as 
the property of the enemy State, or as being required for military 
use, is subject to similar rules to those which apply in the case of 
“ occupied ” territory (i). 

Occupied Territory : The Scope of Occupation , — Under the Hague 
^gulations territory will be deemed to be “occupied” only when 
it is actually placed under the authority of the invader; and the con- 
sequences of occupation will only apply where such authority is 
established and oan be exercised (fc) . "if his serves to make it clear 
that “ occupation,” if it is to carry the rights which attjich to it under 
the law of war, must be supported by a force sufficient to maintain 
the authority of the occupant (J); and that it will terminate at the 
point at which that force ceases to \yQ effective. Hence, a belligerent 
cannot claim to exercise the rights of an occupant merely by pro- 
claiming territory to be in occupation; nor can he extend the limits 
of a genuine occupation by claiming to be in “ constructive ” occupa- 
tion of adjoining territory where his authority is not in fact effec- 
tive (m). Acte done outside those limite, oven though otherwise 
within the competence of a belligerent, may be annulled on his with- 
drawal (n) ; whilst, in so far as they are incapable of being annulled, 
they would afford a good ground for a claim fof compensation, which, 
having regard to the terms of the Hague Convention, would not 
appear to be affected by the conclusion of peace (o). 

The legal effects of Occupation , — There has been much variation 
of theory and practice, as regards the effects of military occupation on 
the rights and duties of the occupant (p). But it is now generally re- 
cognized as conferring on the occupant only a temporary or provisional 
status, which has the effect of suspending the authority of the legiti- 
mate Government within the sphere of occupation, and of investing 
the occupant with certain powers and responsibilities, which rest in 
part on military necessity and in part on the abeyance for the time 
being of all other authority (<?). These are shortly: (1) a right, 
which is however attended by a correlative duty, to provide for the 
government of the territory in question; (2) a right to exercise control 
over the inhabitants; and (3) a rig^it to utilize tho resources of the 


(A) H. R. 44. Germany, Russia, 
Austria, Hungary, and Japan signed 
under reservation of this Article: see 
Holland, War on Land, 53. As to the 

f eneral course of discussion on these 
articles, and as to compulsory employ- 
ment as guides, see Fcarce Higgins, 
265 at seq, 

(i) The restrictions attaching to the 
more stable position being necessarily 
implied as regards the less stable. 

(A) See H. R. 42 ; and as to the ear- 
lier customary law, Hall, 476. 


(l) As to the analogy of blockade, 
see p. 406, infra, 

(m) Hall, 478. • 

(;»).Ab to tlie annulment of acts 
done in excess of the rights of occu- 
pancy, see infra f p. 255. 

(o) As where taxes had been col- 
lected outside the limits of actual 
occupancy. See H. C., No. 4 of 1907, 
Artf. 3. 

(p) Hall, 463, 465, 469. 

(q) Hall, 463; Latlfi, 13. 
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country so far as military needs may require, and subject to the 
conditions and limitations mentioned below (r). 

(1) The right to govern . — The authority of the legitimate Govern- 
ment passes temporarily into the hands of the occupant. The latter, 
however, is expressly forbidden to exact any oath of allegiance from 
the population of the occupied territory (s). Ho is also required 
to take all steps in his power to establish and ensure so far as pos- 
sible public order and safety, whilst respecting, unless absolutely 
prevented, the laws already in force (^). In effect, this means tliat 
in all matters affecting the safety of the army of occupation and the 
success of its operations, the territorial law is liable to be replaced 
by martial law, in the sense and subject to the conditions previously 
described (u) ^ although in other matters the territorial law, and espe- 
cially that part of it which affects the civil relations of the inhabitants 
to each other, ought not to be interfered with (a?). In the matter 
of judicature, also, a belligerent in occupation may, so far as mili- 
tary needs recjuire, replace the ordinary courts by military courits 
and procedure; but in other respects he should allow the former to 
continue their functions, and may not oven require them to exercise 
their functions in his name(f/). In the matter of administration, 
su{)reme control necessarily passes to the occupant, altliough he is 
required to conduct it, so far as possible, on the same lines as before, 
and when practicablSb through the agency of such of the local officdals 
as are willing to remain. Prom such officials the occupant may 
exact a limited oath of obedience, as, for example, not to use those 
powers to his detriment; but he cannot require them to exorcise their 
powers in his name, or require them to do acts that conflict with their 
duty to their own country (z). 

(2) The control of the inhabitants . — Although the occupation of 
enemy territory confers on the occupant a right of supreme control, 
this, resting as it does on avowed force, does not carry any duty of 
obedience on the part of the inhabitants except such as may be 
dictated by prudence (a). In the exercise of this power the occu- 
pant commonly treats all acts of hostility against himself as punish- 
able. Acts already forbidden to non-combatants by the laws of 
war, such as the killing or wounding of his soldiers, the destruction 
of roads, bridge^ telegraphs, ^e wrecking of trains, and the burn- 


er) Infra, p. 110. 

(syii. R. 45. 

(0 H. R. 43. ^ 

(tt) Supra, p. 51. 

(d?) This is probably the meaning 
of H. R. 23 (h)jj previously referred 
to: SCO p. 85, supra. 

(y) As to a dispute on this subject 
and an appropriate method of solution, 
see Hall, 471: and Oppenbeim, ii. 214. 

(c) For this reason, the Ifigher 
political officials and railway and tele- 
graph officials almost invariably with- 


draw of their own accord or are sus- 
TOnded by the occupant. As to the 
different classes of officials and their 
obligations in this respect, see Bord- 
well, 307 ei seq. 

(/r) Some writers, indeed, assert a 
legal duty of obedience on the part 
of the inhabitants, apart from the force; 
which compels this ; whilst others limit 
this to such acts of the occupant as . 
are directed to the maintenance of 
public order: see Bordwell, 300. 
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ing of soldiers’ stores or quarters^ are invariably prohibited uiidet 
the penalty of death. Other acts, such as spying on the occupant, 
misleading his troops, or giving information to the enemy, even 
though not forbidden by the laws of war, are made similarly punish- 
able. The inhabitants of districts in which such offences are com- 
mitted, moreover, may be held collectively responsible; although 
this is now subject to the restriction imposed by the Hague Regula- 
tions, which provide, in effect, that no general penalty, pecuniary 
or otherwise, shall be inflicted on the population at largo for acts 
done by individuals, except on actual or presumptive ovddeiice of 
knowledge or connivance (6). The use of hostages on trains, in 
order to prevent train- wrecking by the inhabitants of occupied terri- 
tory, is in principle permissible, although generally loprobated and 
little likely to prove efficacious in practice (c). But if the inhabi- 
tants rise in insurrection, whether in large or small bodies, they 
cannot claim to he treated as legitimate combatants (d) ; although 
this would not apply to a oase where the occupation was in fact 
shown to be ineffective (e). All arms and munitions of war are 
required to be delivered up; .and the mere possession of arms is 
made an offence. Leaving the territory to join the forces of the 
enemy may also be forbidden, and is often punished, although im- 
properly, by vicarious penalties. Troo})s may bo quartered on the 
local inhabitants. The services of the lattey**may also bo requi- 
sitioned (/) ; although it is forbidden, as well in occupied as in non- 
occupied territory, to compel them to take part in operations, or to 
give information, against their own country (g). 

(3) The use of the resources of the wuntry : (a) The seizure of 
f property. — Immovable property belonging to the enemy State, in- 
cluding public buildings, forests, and agricultural undertekings, may- 
be taken possession or; although the occupant, in such a case, will 
only be deemed to acquire a usufruct, and must administer the pro- 
perty according to the rules of usufruct (h). Cash, funds and realiz- 
able securities (i) belonging to the State may also be seized and 
appropriated, together with depots of arms, means of transport, 
stores and supplies, and such other property as may be of use for 

(b) Such, at least, is conceived to be ^ot to impair its^ubstanoc ; see H. R. 

the intent of H. R. 50, for the actual 55; and Just. Institutes, ii. 4. 

terms of which see App. ii. Sec also (t) Valeurs exigihUs would ap- 
Westlake, ii. 95. pear to include only debts * which 

(c) But see Bordwell, 305;. and as require for their exaction no more 

to their use in the rranoo-Gorman. than the production of the instrument 

war and in the South African war, of indebMness; for tlio occupant has, 

tbtd. 94, 151. BO far, no right by virtue of successionj, 

(ft) As they would in non-occupied and hence no right to do any act whi^ 

territory; sec IT. R. 2. is personal to the creditor State; 

(«?) As where the rising results in Nevertheless some writers regard the 

the expulsion of the invader. term as including all d<^ts owing to 

(/) Infra, p. 112. the* invaded State by persons under ' 

(g) Supra, p. 107-8. the control of the occupant: seeWeet- 

(A) That is, in such a manner as . lake, ii. 103; Latifi, 25; Bordwell, 324; 



niilitary operations (A;). But property belonging to local bodies, oi 
to institutions dedicated to religion, science, art, charity, or educa- 
tion, even though ultimately vested in the State, must be treated a£ 
jprivate property; whilst the seizure, destruction, or intentional iiit 
jury of historical monuments or works of art or science, is ox|)res8ly 
forbidden (Z). As regards private property, all forms of pillage are 
formally prohibited {m ) ; and it Is expressly provided that private 
"^property shall not be confiscated This apparent immunity is, 
however, subject to considerable qualification. Land and buildings 
belonging to private owners may be temporarily used by an invader 
for purposes required by military necessity. And, apart from cases 
governed by maritime law (o), an invader may also seize arms, 
ammunition, t^nd all other kinds of war material, even though belong- 
ing to private persons, as well as any appliances for the transport of 
persons or goods by land or sea or air(p). But if any such pro- 
perty is seized, it must, if still in esse, bo restored on the restoration 
of peace; whilst in any case an indemnity must bo paid in respect of 
its use or consumption, although it is apparently left to the treaty 
of peac;e to determine by which party the indemnity shall bo 
paid(^). In addition to this, private property is subject to con- 
tributions and requisitions, and to penalties imposed by military 
authority, under the conditions desetribed below (r). The invader 
may also seize and use neutral property temporarily found within 
his jurisdiction; altho*ligh subject to a duty of restitution, if that be 
possible, after the need for it has ceased, und^ in any case, subject 
to the payment of a proper iudoninity (.v). 

(b) The collection of taxes, — The Hague Regulations, whilst not 
expressly conferring on the occupant a right to collect taxes, yet* 
recognize the practice of doing so; and, on this assumption, provide 
that if the occupant collects taxes, dues and tolls, “ imposed for the 
benefit of the State ” (Z), ho shall follow, so far as possible, the rules 
of assessment and incidence previously in force, and shall also defray 
the expenses of administration to the same extent as the legitimate 
Government was bound to do (u). 

(c) The Ir&oy of contr%butU>ns and requisitions, — Contributions are 
payments in money, over and above the ordinary taxes, levied by a 
belligerent on the inhabitants or on localities within liis control. 
Such contributioiR may now b^ imposed only for the needs of the 

(k) H, B. 53. oor.ditionfl prcscribod by the present 

And is, indeed, made penal; article: see Bordwell, 327. 

H. R. 56. (7) H. R. 53. 

(w) H. R. 47. (r) Infra, p. 112. 

(m) H. R. 46. («) As to the case of railway stock 

(o) As to which, see p. 134, infra, and submarine cables, see p. 268-9, 

(p) The effect of this appears to be infra, sub nom. Angary. 

that sea-going vessels, which are ordi- (/) Thus by implication excluding 
narily the subject of maritime capture, his right to levy rates imposed W lorn 
may also be seised by land forces, if authorities: see Holland, War on 
^TOim within their reach, under the Land, 54; Westlakei ii. 94. 

(«) H. R. 48. 
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army, or to meet the expenses of administration, and not for the 
mere purpose of enriching the invader (x). They can only bo levied 
under a written order and on the responsibility of the Commander- 
in-Chiof; they must bo levied, as far as possible, in accordance with 
the rules as ot assessment and incidence previously in force ; and for 
every contribution a receipt must be given («/). The last condi- 
tion, however, does not carry a right to indemnity, whether against 
the belligerent invader or the territorial Power; although reim* 
bursemont is frequently made by the latter with a view to equalizing 
the losses of war. Requisitions are demands made on the inhabitante 
or on localities, either for articles, such as food, clothing or instru- 
ments of transport; or for services, such as those required of labourers 
and drivers, or those involved in the working of the Railways, posts 
and telegraphs (jgr). Requisitions may be made on the authority of 
the Commander in the locality occupied; but they can only be made 
for articles or services needed by the army of occupation; and must 
not be out of proportion to the resources of the country, or such as to 
involve the inhabitants in an obligation to take part in military ’’ 
operations against their own country (a). It is expressly provided 
that supplies in kind must, so far as possible, be paid for in cash, 
and that in default of this a receipt must be given and payment made 
as soon as possible (b). This regulation, it will be seen, although it 
expresses the desirability of paying for supples in cash, does not 
impose any specific obligation to do so. It is, however, generally 
politic on the part of the belligerent to pay for supplies in cash,, 
because it produces a more ready compliance with requisitions; 
whilst ho can generally indemnify himself for the payment by levying 
a contribution on the district at large. If this is not done, then the 
question of payment ought strictly to be arranged for by the treaty 
of peace. Demands for contributions, and also for requisitions of any 
magnitude, are usually addressed to the local authorities, who are 
required to apportion the levy amongst the inhabitants, and to see 
that the demand is complied with. Compliance is sometimes enforced,. 
inter alia, by the taking of hostages (c). 

Violations of the Laws and Customs of War and their 

Remedy. 

« 0 

The laws of war may be violated either by a belligerent Govern- 
ment, as where hostilities are commenced without duo notice, or some 

r 

(«) IT. B. 49. As to the unspar- does not appear to exclude labour on 
ing use of this right by the Germans roads, bridges, and railways, oven 
in the war of 1870, see Bordwell, 96. though it may relate to military 
(t/) II. B. 51. operations: see Westlake, ii. 101. 

(c) Although only in so far as this (5) H. B. 52. 

is required for military purposes. (c) Seep. 101-2, sf/pm ; and, on the 

(rr) See H. B. 52, which is wordod subject generally, Westlake, ii. 83 et 

loss striotly than H. B. 6 relative to $eq. ; Oppenheim, ii. 183 et seq, 

prisoners’ labour (Bupra, p. 106), and 
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loss striotly than H. B. 6 relative to $eq. ; Oppenheim, ii. 183 et seq, 
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be punished by the belligerent aggrieved. In the matter of punish- 
ment, the fact of such illegal acts having been done by official orders 
will not in general suffice to exempt individuals who are shown to 
have been implicated therein; unless, indeed, the act was collective 
and its illegality not sufficiently obvious to bo capable of being 
appreciated by individual soldiers (fc). 

War Crimes. 

The term “ war crimes ” is commonly applied to acts done by 
individuals or bodies of individuals, which, whether legitimate or“ 
not as acts of war, will expose those who do them, if captured, 
to punishment, as distinct from mere detention. tThese include 
(1) acts of war committed by unauthorized persons, as where non- 
combatants engage in hostilities or the inhabitants of occupied terri- 
tory rise in insurrection ; (2) acts forbidden by the laws of war, 
whether committed by combatants or non-combatants, such as assas- 
sination, marauding, and treachery in cases whore the laws of war 
imply good faith; and (3) acts not forbidden by the laws of war, 
but made penal by reason of the menace which they involve, such 
as espionage, attempts to induce desertion or betrayal, and the in- 
tentional misguiding of troops (i). When punishment, other than 
capital, has been inflicted for such offences, .it would seem that it 
is strictly not vacated by the restoration of peace (w). 


EXCUESUS II.— THE CONDUCT OF WAE BY SEA, 
WITH SPECIAL KEFEKENCE TO KECENT CON- 
VENTIONS. 

The Scope of Maritime Warfare. 

The conduct of war by sea includes not only those measures of 
offence and defence which are common to war both by land and sea; 
but also the seizure and appropriation of enemy merchant vessels, and 
of sea-borne goods belonging to the enemy and n;dt protected by the 
neutral flag; as well as the visit and search of neutral merchant vessels 
and their cargoes, and the appropriation of such of tliem as may prove 
to be engaged in acts which a belligerent is entitled tqg:estrain . Hence, 


(Jc) Ah in casos of illegal bombard- 
ment or devastation: see Holland, 
War on Land, 60. 

(0 Hall, 410; Taylor, 535; Oppen- 
heim, ii. 309. The term **war 
treason ” — although in strictness there 
cannot be treason as between enemies 
— is sometimes used to cover acts of 


this kind, and also — ^although in this 
case improperly — offences committed 
by the inhabitants against an army in 
occupation. On the subject of *^war 
treason/’ see Oppenhoim, ii. 314; 
Westlake, ii. 90. 

(m) Oppenheim, ii. 270. 
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although the conduct of war by land and sea is governed in some 
respects by similar rules (a), yet the latter possesseis certain distinc- 
tive features, which are attributable, in part, to the different condi- 
tions under which it is waged; in part, to the retention of the right 
of capturing private property ; and in port also to the fact that neutral 
interests are here more largely and directly involved than in war 
on land. These form the subject of special rules, which may be said 
to constitute the maritime portion of the law of war. 

The Development of a Law of Maritime Warfare. 

The development of a law of maritime warfare resembles, in its 
general outliile, that of the law of war on land. But there are also 
certain notable differences. In the first place, the emergence of 
definite customs regulating belligerent action on the sea began much 
earlier; for the germ of these customs is to bo found in those bodies 
of maritime usage which— long before the rise of international law 
and in deference to the influence and cosmopolitan connections of the 
merchant class — established themselves in different parts of Europe, 
and were even recognized as having the force of law, as then under- 
stood, irrespective of national boundaries (6). In the second place, 
the customs of maritime wai*, although they did not escape the atten- 
tion or the influence (If the text writers, were developed more largely 
than any other branch of international law by the action of the Courts, 
and especially by the Prize Courts which were established at a com- 
paratively early period in different countries for the purpose of de- 
ciding on the validity of maritime captures. Finally, in the various 
customs relating to maritime war, and especially in those that touch 
on the relations of belligerents to neutrals, we notice an even greater 
divergence in the practice of States or groups of States than in those 
affecting lan<l warfare; for which reason the task of establishing 
uniform rules by way of convention was attended by greater diffi- 
culty; and had, indeed, prior to the Declaration of London, achieved 
a smaller measure of success (c). It will, however, be convenient, at 
the present stage, to exclude from our consideration those parts of the 
law of maritime war which are especially concerned with the relations 
of belligerents and neutrals, as being more appropriate to the subject 
of neutrality. 


The Sources of the Existing Law. 

The rules governing the conduct of war by sea also comprise 
a ,written and an unwritten element. The former consists of rules 
now embodied in various international Conventions and Declarations, 
whilst the latter consists of rules that still rest on custom and mari- 


(а) Infra, p. 116. • 89 et seq, 

(б) As to these early maritime (c) On the subject generally, see 
codes, see Manning, 15 et aeq,; Taylor, Westlake, ii. 120 et aeq. 

i2 
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I time tradition. There are, however, some rules derived from each 
: of these sources which apply equally to warfare on sea and land. So, 
the Declaration of St. Petersburg, 1868 (^), and the Hague Declara- 
tions (e), are applicable to both kinds of warfare. Again, there 
/:are Tules—euch as those proliibiting assassination, poisoning and 
:tiie refusal of quarter, and those regulating the treatment of 
’ prisoners of war — which %ave now been reduced to writing as regards 
^ war on land but which still apply in their customary form to warfare 
by 8ea(/). With respect to the written element, this comprises the 
following international Acts and Conventions: — (1) The Declaration 
of Paris, 1856, which, although mainly concerned with the relations 
between belligerents and neutrals {g), yet affects also the relations 
of the belligerents themselves, in so far as it deals with the 
subject of privateering (h). (2) The Hague Convention ‘‘i*e- 

lative to the status of enemy merchant ships at the out- 
break of hostilities,** No. 6 of 1907, which exempts from capture, 
under certain conditions, enemy vessels in or on their way to 
the ports of a belligerent on the outbreak of war(i). (3) The 
Hague Convention “ relative to the conversion of merchant ships into 
warships,*’ No. 7 of 1907 (k). (4) The Hague Convention “relative 
to the laying of automatic submarine contact mines,** No. 8 of 1907 (I). 
(5) The Hague Convention “ respecting bombardment by naval forces 
' in time of war,” No. 9 of 1907 {m). (6) The H|gue Convention “ for 
the adaptation of the principles of the Geneva Convention to mari- 
time war,” No. 10 of 1907 (w), with which wo may group a minor 


(d) Supra, p. 94. 

' ( jb ) So far as they apply at all; see 
p. 94, nn. (v), (r), («), supra, 

(/} The conventional rules which 
now govern the treatment of prisoners 
of war, although not strictly applicable 
to those captured on the sea, at any 
rate until they are landed, would 
probably bo observed throughout, in 
80 far as the situation admitted. 

(^) In so far as it deals with 
blockade and the immunity of neutral 
goods in enemy ships and of enemy 
goods in neutral ships. 

(A) This Declaration has now been 
acoej^ted by all maritime Powers of 
any importance, with the exception of 
the United States, whilst the United 
States in the civil war of 1861 and in 
the Spanish- American war of 1898 
conformed to its principles; see p. 393, 

(0 This has been sighed by all the 
Powers represented at the Conference, 
with the exception of the United 
: States, China, and Nicaragua, although 
;:by Germany and Russia under certain 
and has now been rati- 


fied by Great Britain: see Table, 
App. xiv. 

(h) This has been signed by all 
the Powers represented, with the ex- 
ception of the United States, China, 
and three minor Powers ; and has now 
been ratified by Great Britain: see 
Table, App. xiv. 

(f) This has been signed, although 
in some cases with reservations, by 
all the Powers represented, with tlie 
exception of Russia, Spain, Portugal, 
Sweden, China, and Wo minor Powers; 
tnd has now b(^ ratified, although 
with reservations, by Great Britain: 
see Table, App. xiv. 

(m) This has also been signed by 
aU the Powers represented with the 
exception of China, Spain, and Nica- 
ragua, although in some cases with 
reservations ; and has now been ratified 
by Great Britain: see Table, App. xiv. 

(if) This has been signed by all 
the Powers represented, with the ex- 
oejptioii of Nicaragua; but by Great - { 
Britain under reservation of Arts. 6'^ 
and 21, and subject also to a re- 
, servatiioii with respeot to the 
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Convention '' I'elating to hospital shi{>s/* concluded at the Hague in ; 
1904, exempting hospital ships in time of war from certain port 
charges (o). (7) The Hague Convention “relative to certain restric- 
tions on the exercise of the right of capture in maritime war,” No. 11 of 
1907 (p). There are also other Conventions, such as that “relative 
to the establishment of an International Prize Court,” No. 12 of 
1907, and that “ respecting neutral rights and duties in maritime 
war,” No. 13 of 1907, which, although concerned for the most' 
part with the relations of belligerents and neutrals, yet touch 
either at certain points or indirectly on the relations between 
the belligerents themselves. The rules embodied in these 
Conventions constitute a body of written law which may now 
be taken to* be authoritative, except perhaps as against a few 
Powers that have either refused to adopt them or have adopted them 
under reservation of particular provisions ((/). (ii) As regards the 
“ unwritten element,” there remain, despite these Conventions, a large 
number of topics— eome of them of the first importance, such as the 
question of enemy character for the purposes of maritime capture, 
and the question of the place at which merchant ships may be con- 
verted into warships — which are still left to the operation of the 
customary law. Indeed, prior to 1907, it may be said that, save for 
the Declaration of Paris, the relations between belligerents and 
neutrals as regards the conduct of war by sea were governed almost 
wholly by custom (r); although it was precisely in matters belonging 
to this branch of law (s) that the practice of States was most diver- 
gent. This, however, has, as we shall see hereafter, now been 
rectified in some measure by the Declaration of London, 1909 (<), 
in so far as that may avail . 


Bombardment by Navai. Forces: Contributions, Hequisitions, 

AND Pillage. 

Under the customary law, there was much divergence of opinion as 
to whether a belligerent, in naval war, might bombard undefended 
coast towns, or exact contributions and requisitions under threat of 
bombardment. Juristic opinion in ^neral inclined to the view that 
bombardment in «uch cases coi^d only be lawfully resorted to for the 
purpose of destroying material likely to be of use in war, or for the : 


pretation of Arts 12, and not so tar. 
ratified; by China under reservation 
of Art. 21 ; and by Turkey and Persia 
under reservation of a right to use 
the Red Crescent, and the Lion and 
Bed Sun, respectively, in lieu of the 
Red Cross; see Table, App. xiv. 

(o) See p. 124, n. («), infre^. 

: (p) This Convention has been signed 

^ all the Powers represented at the 
;.CS^erence with the exception of 


China, Montenegro, Nicaragua, and 
Russia; and has now been ratified by 
Great Britain: see Table, App. xiv. 

(9) Ihid, 

(r) Although often declared oe 
modified by particular treaties. 

(ff) Such as blockade, contrabandi! 
the doctrine of the continuous voyage^ 
convoy, unncutral service, and toe 
destruction of neutral prizes . 

(Q 7ff/ro, p. 886-7. 
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purpose of enforcing requisitions in kind necessary for the hostile 
fleet; and that contributions could only bo exacted after a place had 
been invested or occupied by a force actually landed (u). But naval 
opinion and practice were for the most part opposed to these limita- 
tions (v). It was in view of this divergence, and in pursuance of a 
wish to that effect recorded by the Conference of 1899, that the 
matter was brought up for consideration before the Hague Confer- 
^ence of 1907; with the result that an agreement on the subject was 
ultimately reached and embodied in the Convention “ respecting bom- 
bardment by naval forces in time of war,” No. 9 of 1907. In effect, 
this Convention prohibits generally the bombardment by naval forces 
of “undefended” ports, towns, villages, dwellings or buildings; 
and also provides that a place shall not bo treated as “defended” 
solely because automatic submarine contact mines are anchored off 
the harbour {x). Nevertheless, even in the case of undefended places, 
bombardment may be resorted to for the purpose of destroying 
military works, military or naval establishments, war material, 
workshops or plant capable of hostile use, or ships of war in harbour' 
— ^if the local authorities after due notice fail to destroy them ; whilst 
if required by military necessity such a bombardment may even be 
resorted to without notice ; although in either case the rest of 
the town must be spared so far as possible {z). The bombard- 
ment of undefended places is also allowed if, cfftor formal demand, 
the local authorities fail to comply with requisitions for provisions 
or supplies needed for immediate use by the naval force before the 
place. Such requisitions must be in proportion to the resources 
of the place; they can only be made in the name of the com- 
mander of the force; and they must be paid for so far as possible in 
cash, or failing this, their receipt must bo acknowledged (a). But 
the bombardment of uitdefeiided places for the non-payment of money 
contributions is altogether forbidden (b). In all bombardments by 
naval forces, moreover, steps must be taken to spare as far as 
possible buildings devoted to public worship, art, science or charitable 
purposes, historic monuments, hospitals and places where the sick or 
wounded are collected, so long as they are not being used at the time 
for military purposes; such places being indicated by a distinctive 
mark as prescribed by the Convention (c). Unless military exigencies 
render it impossible, notic^e of an im|:feriding bombasdment must also 


(u) Sec the rules formulated in 1896 
by the Institute of International Law ; 
liall, 430, n. 2. 

(v) So far at least as evidenced by 
naval manasuvres in peace; but see 
contra the U. S. Naval War Code of 
1900, which adopts in the main the 
rules formulated by the Institute. Qn 
the subject urcnerally, see Oppenheim, 
ii. 264 et «eq, 

(of) See Art. 1. This was, how- 


ever, objected to on the f^round that 
such mines are reall^ more formidable 
than guns and also more dancforous to 
navigation; and has, therefore, not 
been accepted by Great Britain, 
France, Germany, and Japan. 

(af) Art. 2. See App. vii., infra. 

(a) , Art. 3. 

(b) Art. 4. 

(o) Art. 5. 
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be given to the inhabitants (d); whilst the giving over of a place to 
pillage even when taken by assault is in any case forbidden (e). 

Buses — Deceit — ^False Flags. 

The employment of ruses and other methods for deceiving the 
enemy is allowed to the same extent, and subject to similar limita- 
tions, as in land warfare (/). This excludes all forms of treaoliery; 
all false statements in matters where the word of a commander is 
intended to be acted on without enquiry; and also tho use of signs 
and emblems to which a particular moaning attaches for any other 
purpose than that for which they stand. The use of a false flag is 
permissible, although occasionally forbidden by municipal regula- 
tion; but in any case it is subject to tho condition that a vessel must 
show her true flag before proceeiling to attack (c/). 

The Use of Submarine Mines and Torpedoes. 

The different kinds of mines now used in naval war are: — 
(1) Minos laid or anchored at sea, but fired by an electric current 
controlled from the shore; (2) Mines anchored at sea, which explode 
automatically on coming into contact with a passing vessel; and 
(3) Floating mines, ^hich similarly explode by contact but are 
not anchored. Of those kinds of mines, the first, being under 
control, present no danger to peaceful shipping; but tho second iii’c 
not only a source of danger in situ, but are apt to break loose and to 
assume the character of unanchored contact mines; whilst tho last 
are tho most dangerous of all, inasmuch as, being at tho mercy of 
wind and tide, they may bo carried anywhere and bring disaster at 
any time on innocent vessels. The serious danger to neutral sliippiiig 
following on the use of both the latter kinds of submarine mines was 
grimly attested by tho experiences of tho Russo-Japanese war of 
1904 (ft). At the Hague Conference of 1907, an attempt was there- 
fore made to im}) 08 e, by common agreement, certain restrictions 
upon the use of such instruments by belligerents. In the result, 
and after prolonged discussion, an agreement, although only of a 
provisional cliaracter (i), was remdied, which is now embodied in the 
Convention “relajlve to the lading of automatic submarine contact 
mines,” No. 8 of 1907. By this Convention it is forbidden to lay 

boats and the like, had bc^cn lost owing 
to these mines, and that from five to six 
hundred persons engaged in peaceful 

g ursuits had so perished: .see Pearce 
[iggina, 329; Barclay, Problems, 59 
et 9eq. 

* (i) See Preamble to Convention: 
" until such time as it may be possible 
to formulate rules which shall ensure 
to the interests involved all the guaran- 
tees desirable.” 


<> (d) Art. 6. ^ 

(e) Art. 7. On the subject gene- 
rally, see Westlake, ii. 315 ei seq,; 
Pearce Higgins, 352 et aeq. 

(/) Supra, p. 98. 

(ff) See Oppenheim, ii. 262; Hal- 
leok, i. 567, 569; and as to the British 

S ractice, Manual of Naval Prize Law, 
2 . • 
(A) At the Hague Conference it was 
stated by the Chinese delegate, that a 
vast number of coasting vessels, flshii^ 
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ttnaxiohored contact mines unless so constructed as to become harm*' 
'within one hour afjtor control over them has ceased; to lay 
j^nchored contact mines that do not become harmless on getting 
loose; and, finally, to use torpedoes that do not become harmleas after 
missing their mark(/i:). It is also forbidden to lay contact mines 
off the coasts and ports of the enemy, with the sole object of inter- ^ 
oepting commercial navigation (Z). When anchored contact mines 
are used every possible precaution must be taken for the security 
of peaceful navigation. Belligerents are required to do their utmost 
to render such mines harmless within a limited time; and, if they 
should cease to be under observation, to notify the danger zones, as 
soon as military oxigencies permit, alike to mariners and to 
States (m ) . Neutral Powers which lay contact mines off their coast 
are subject to the same conditions; whilst in this case notice must be 
given in advance (n). At tlie close of the war all such mines are 
required to be removed in so far as possible, each Power removing 
its own mines; whilst where contact mines have been laid by one 
belligerent off the coast of the other their position must be notified 
by the former to the latter (o). Nevertheless, Powers not as yet 
possessing perfected mines of the description contemplated by the 
Convention, are exempted from those provisions, and are merely 
required to convert the materiel of their mings as soon us possible, 
so as to bring it into conformity with the above-mentioned ro(|uiro- 
ments (p). The Convention is to remain in force for seven years (g), 
and thereafter unless denounced in the manner prescribed (r). 
The question of the employment of contact mines is to be I'oopen^ 
between the contracting Powers six months before the close of 
the period first named, unless the matter shall have been previously 
dealt with by the third Peace Conference (s). Great Britain has, 
however, only ratified'the Convention under reserve of a declaration 
that the fact of its not prohibiting particular proceedings must not 
be taken to debar her from contesting their legitimacy (Z). This 
Convention is altogether unsatisfactory; both as inadequately safe- 
guarding neutral interests, and as thereby — and in the event of 
disaster — increasing the risks of war. Even such restrictions as it 
does impose are greatly weakened by the saving clause in favour of 
Powers not possessing the necessary equipment (m). A*nchor<^ 
contact mines may still be laid ^ by a bollig^nt on his own 
waters for self-defence, or in the waters of the enemy for 
attack, or even on the high seas, to the great endangerment qf 
neutral shipping. And although it is forbidden totlay these withii|;V 
the waters of an enemy “with the sole object of intercepting com- • 


(As) Art. 1. 

(0 Art. 2. 

(w) Art. 3. 

(n) Art. 4. 

(o) Art. 5. 

(p) No limit of time being specified : 


(g) From the sixtieth day after 
the first deposit of ratifications. 

(r) Art. 11. 

(^) Art. 12. As to signatories and 
ratification, see Table, App. xiv. 

(0 Ibid, 
yiui) See (p). 
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inercial uaviffation,” it will always be open to a belligerent to alle^ 
a military ooject, which it will be difficult or impossible to dw- 
prove(a;). The requirement that where mines cease to be under 
observation the danger zones must be notified is also rendeiod illu- 
sory by the qualification ‘‘as soon as military exigencies permit.” 
The British declaration, moreover, serves largely to relegate the 
question of the legality of the use of mines to the domain of the 
customary law. Here we have nothing to guide us except general 
principle and analogy. The use of floating contact mines anywhere 
— except perhaps during an engagement and on strict condition of 
their becoming harmless within a limited time— would appear to 
be wholly indefensible {y). The use of anchored mines on the high 
sea would appear to constitute an infringement of the principle of 
the freedom of the sea and the general right to security of navigation. 
It is true that belligerents are entitled to carry on their operations 
on the high sea, and that neutrals must accept all consequent risks 
whilst such operations are proceeding; but this involves only a transi- 
tory danger, which is generally apparent and avoidable 
Finally, the use of anchored contact mines, even in belligerent 
waters — ^although commonly approved — would appear - save for the 
purposes of defeiice and on condition of efficient notice of exclusion — 
tobeaninfringementof the right of innocent passage or access (/yj/jy). 
Neither belligei'ont fight nor belligerent need can justify tlie de- 
struction of neutral vessels and crews engaged in lawful traffic; 
whilst, even as to those engaged in unlawful traffic, belligerent right 
cannot extend to the substitution of instant destruction for the ordi- 
nary penalty of capture and condemnation after or subject to judicial 
decree {z) . 

Thj5 Application of the Principles of the Geneva 
Convention to Naval War. 

The treatment of the wounded, sick, or shipwrecked, in naval war, 
is now regulated by the Convention “ for the adaptation of the prin- 
ciples of the Genova Convention to maritime war,” No. 10 of 1907, 
whicli revises the corresponding Convention of 1899, in the light 
of the changes effected by th<^ Geneva Convention of 1906 relative 
to land w^ar, and replaces it as between the signatories (n) . Its 

V; (x) This Art. also appears to coun- (:;) On the subject {generally, see 
tenance the use of mines in cases of Westlake, iP. 322 — 32f»; Pearce Hig- 

** strategic ’’ — although not “ commer- gins, 328 H tteq, ; Regulations ad<mted 

cial — blockade; infra^ p. 403. by Institute of International Law, 

(//) On the analogy of the poisoning 1910, ibid, 844. 

of wells. Their complete prohibition («r) See Art. 25. As to signatures, 
found much support at the Conference, ratifications, and reservations, see 

and formed part of the British and Table, App. ziv., infra, Turkey and 

U. S. proposals; Pearce Higginsf 329, Persia sign under reservation of 

332. a right to use the Red Crescent and 

(yy) Barclay, Problems, 60. Lion and Red Sun, respectively, in 

.Xifyy) GI* of tbe^ Red Cross; aiid Oreak 
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more important provisions may be conveniently grouped as follows: 
(1) All sailors, soldiers, and others officially attached to fleets or 
armies are when sick or wounded to ♦be respected and cared for by 
the captors (b); whilst after an engagement a belligerent is re- 
quired to fulfil the same duties as in war on land(c). Subject to 
mis, wounded, sick, and shipwrecked persons who may be captured 
become prisoners of war; and the surrender of those found on board 
hospital ships belonging to the other belligerent may also bo de- 
manded (d). Thereafter they may either be detained as prisoners 
of war, or sent to a neutral country, or oven to their own country 
on condition of not serving again during the war(e). If left at a 
neutral port with the consent of the authorities they must be interne<l 
and tended by the neutral Government, although at th^ cost of their 
own State (/). (2) With respect to hospital ships — three kinds of 

vessels are recognized — (a) military hospital ships, these being vessels 
fitted out for that purpose by the belligerent States; (b) private 
hospital sliips, these being vessels fitted out by private individuals 
or officially recognized relief societies belonging to either belli- 
gerent; and (c) neutral hospital ships, these being vessels that have 
been fitted out by private individuals or officially recognized societies 
belonging to neutral countries, but placed under the control of one 
belligerent with the assent of their own Government (^f). Subject 
to certain conditions prescribed by the ConveBtion — which include 
a notification of their intended use to the other belligerent, thoir 
non-use for military purposes, the use of a colour designation vary- 
ing with the kind of vessel, and the use of the prescribed flags (h) --- 
all such vessels are exempt from capture and attack; and are, even 
when the property of the State, free from the restrictions attaching 
to public belligerent vessels in neutral ports. On the other hand, 
they are required to afford relief without distinction of nationality; 
they must not be used for military purposes under pain of forfeiting 
their privileges; they must not hamper either of the combatants: 
and they arc also subject to search and inspection by, and to the 
orders and control of, the opposing belligerent, and may in cose of 
grave need even bo detained (^). (3) With respect to the sick and 

wounded on board enemy warships — when an engagement occurs all 
the sick wards are to be respected and spared as far as possible, so 
long as not used for hostile purposes^ But when 4i vessel has been 
captured, its hospital acwmmodation and equipment may be appro- 


Britain under reserve of *Arts. 6 and 
21; although, in fact, the future use 
of this emblem has been forbidden, 
with a saving, however, in favour of 
existing righ& for four years, by 1 & 2 
Qeo. V. c. 20 ; see p. 105, n. (5), supra, 
(6) Art. 11. 

(<?) Arts. 16, 17; and p. 104, supra, 
(d) Art. 12. 

(a) Art. 14. 

' (/) Art. 16. 


Cff) Arts. 1—3, 6* 

CA) All hospital ships are to be 
ainted white — military hospital ships 
aving also a horizontal band of green, 
and non-military a similar band of 
red; whilst all must fly the Geneva 
flag, together with their national flag, 
or ifrneutral, then also the flag of the 
belligerent under whose control they 
act: see Arts. 3, 5. 

(t) Arts. 4, 8. 
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priated by the captor, but must not be diverted to other uses, save 
in case of military necessity, and even then only after due pro- 
vision has been made for the sick and wounded found therein (it). 
The members of the religious, medical, or hospital staff of a captur<^ 
ship are inviolable and cannot be made prisoners of war. They 
may be required to continue the discharge of their duties so long 
as may be necessary, receiving in that case the same pay as if 
they belon^d to the captor’s forces; but thereafter they must be 
allowed to leave, taking with them such articles and instruments as 
belong to theni(Z). (4) With respect to the right of neutrals to 
render fortuitous aid to wounded, sick, or shipwrecked combatants — 
belligerents may appeal to neutral merchant vessels, yachts, or boats 
to receive the iSick and wounded; and such vessels as comply, as well 
as others who receive tliem, shall enjoy special protection and may 
be granted certain immunities. In no case, moreover, is a neutral 
vessel to incur any liability by reason merely of having such persons 
on board (m). At the same time, the right of a belligerent warship 
to require the surrender of sick and wounded belonging to the enemy 
is expressly extended to those found on board neutral vessels, other 
than public vessels (w). Great Britain, however, signed the Con- 
vention under reservation of a declaration that this article is to be 
understood as applying “only to the aiso of combatants rescued 
during or after a natal engagement in which they have taken 
part”(o). When wounded, sick, or shipwrecked persons are re- 
ceived on boanl a neutral war ship, although their surrender 
cannot be demanded, every precaution must be used to prevent such 
persons from taking any further part in tlie operations of war(p). 
In the case of com&ned naval and military operations the Convon- 
tion applies only to forces on shipboard (g). Tlie signatories under- 
take to issue instructions to their naval forces in conformity with 
these provisions (r), and to prevent the unauthorized use of the 
distinctive marks prescribed for vessels ( 5 ). By a Convention “re- 

(k) Arts. 7, 8. have been rescued after a naval en- 

(l) Arts. 10, 11. gagement in which they have taken 

(m) Arts. 9, 12. part.” The contention put forward, 

(n) Art. 12. that the more reception by a nou- 

(o) Pari. Papers, Mi8(?. No. 6 (1908), tral vt^ssel of the enemy sick or 

148; Pearce Higgifis, 389. Tire wounded would, apart front Conven- 

British Government doubted whether tion, render the ve.ssel liable to con- 
under the existing law such a demand domnation for unncutral service, 

could be made even of a neutral appears to be unwarranUble. 

private vessel; buf although there is (p) Art. 13; and p. 276, in/rfr, 

no settled usage on the subject, the (^) Art. 22. 

rule embodied in the Convention is (r) Art. 20. 
correct in principle, at any rate so far («) See Art. 21. Although Great 

as relates to enemy persons rescued Britain signed under reservation of 

after an engagement: see Westlake, Uiis Article, yet by the Second Peace 
ii. 278. the Second Peace Con- Conference (Conventions) BiU, s. 3, it 

feronce (Cfonventions) Bill, s. 4^ it was proposed to prohibit the painting 

was proposed to authorize and require of vessels to resemble hospital ships 
the delivery up by a British vessu of and the use of the Geneva nag. 
such persons, ''being combatants, who 
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rating to hospital ships ” made in 1904, all hospital ships complying : 
with tho prescribed conditions (t) are exempted in time of war, ana 
in the ports of the contracting parties, from all dues and taxes levied 
on ships for the benefit of the State (u). 


NAVAL FORCES: QUALIFIED CRUISERS- 
CONVERSION OF MERCHANT VESSELS, 

CONTKOVERST BETWEEN GREAT BRITAIN AND RUSSIA 
WITH RESPECT TO THE PROCEEDINGS OF THE 
«<PETERBURG '* AND THE SMOLENSK.'’ 


[1904; Parliamentary Debates, 4th ser., vol. 138, 1433, 1479; Smith and 
Sibley, 40 et The Timeis, July, September, 1904.] 


Circumstances leading to Controversy.] In July, 1904, during 
the Russo-Japanese war, the “ Peterburg 'Tand the Smolensk,'^ 
two vessels belonging to the Russian Volunteer Floet, passed from 
the Black Sea through tho Bosphorus and Dardanelles into tiie 
Mediterranean, and thence through tho Suez Canal into the Red 
Sea. Both vessels carried the mercantile flag, and declared them- 
selves as merchants vessels, alike on passing tiirough the Straits 
and through the Canal. The ships of the Volunteer Fleet belong 
to a patriotic association (a), which is supported mainly by public 
subscriptions, but which receives also a subsidy from the Govern- 
ment on certain conditions, and w’^hioh has for its object the pro- 
viding of an auxiliary fleet for naval service in time of war. In 
time of peace these vessels carry the mercantile flag, and are at 
liberty to engage in mercantile traffic, althougTi for the most part 
employed in tho public servioe(6); but the captain and one officer 

(t) Originally those of the Convon* s^ial legislation would be required to 
tion of 1899, but now, by implication, give effect to its provisions ; see 
those of the corresponding Convention rearoe Higgins, 392 cf eeq, 
of 1907. (a) Originally formed in 1877, when 

(m) This Convention has now been war with Great Britain appeared to 
adopted by twenty -five States; but be imminent. 

Great Britain, although favourably As in the transport of con- 

disposed, was not a pai^ to the Con- victs, soldiers, and goods between 
ference, and has not so far acceded to ^e Black Sea ports and the Bussian 
the Convention, owing to the fact thot , potsessious in the Far East* 
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of each vessel are commissioned by the State, whilst the crewa 
lare subject to naval training and under naval discipline. In time 
of war these vessels are at the disposal of the Government, and 
on entering the naval seiwice assume the naval flag((7). By various 
treaties and conventions (d) the passage of the Straits is inter* 
dieted to vessels of war, and this prohibition has been declared to 
Ke part of the public law of Europe (c). By an agreement of 
1891, made between Bussia and Turkey, it was also stipulated 
that vessels belonging to the Volunteer Fleet, if allowed to pass 
the Straits, should not carry arms or munitions of war. On the 
occasion in question, both the Peterburg and the “ Smolensk,*" 
although sailing under the mercantile flag, carried, in fact, both 
an armament, munitions of war, and crews sufficient to enable 
them to engage in hostilities. Soon after leaving Suez both vessels 
mounted their guns, hoisted the iiussiaii naval ensign, and there- 
after proceeded to exercise Ixilligerent rights over neutral com- 
merce. Amongst others the German steamship ** Prinz Heinrich 
was stopped in the ijtod Soa by the “ Smolensk '* and a number 
of her mail bags taken from her (/). On the 13th July the British 
steamship “Malacca** was seized by the “Peterburg** on thc^ 
ground of carrying contraband ; although the alleged contraband 
consisted, in fact, of arms and ammunition belonging to the 
British Government and destined for the dockyards at Hong 
Kong and Singapore. A prize crew was then put on board and 
the Eussian naval flag hoisted — although the prize was still in law 
a British vessel — and the vessel herself sent to Port Said where 
her passengers and crew were disembarked. After this 
she proceeded under the charge of a prize master through 
the Canal; it being understood that she was to be taken to 
Libau for adjudication. The ^ Smolensk ’* also seized the British 
steamship “ Ardova,** bound from Now York to Manila and 
Japan, having ton board a quantity of gunpowder consigned by 
the United States War Department to the Philippines. This 
Vessel was also sent to Suez with a prize crow on board and under 

(c) Infra, p. 130. W See vol. i. 149. 

(jiT) The Convention of London, (/) These were afterwards put on 
1841; the Treaty of Paris and Str&ita? board the British S.S. "Persia” and 
Conyention, 1856; and the Treaty of thus forwarded to their destination, 
.i^ndon, 1871. 
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the Bussiau naval flag ; although she was soon afterwards re- 
leased. Other British vessels were subjected to similar treatment.^ 

Controversy and Settlement.] When • these facts became 
known the British Government addressed a protest to the Bussian 
Government, challenging the legality of these proceedings. The 
British contention was, in effect, that no “ ship of war ” could issue 
from the Black Sea ; that if vessels belonging to the Volunteer 
Fleet issued therefrom it necessarily followed that after passing the 
Straits as merely mercantile vessels they had no right afterwards 
to assume the character of cruisers or to interfere with neutral com- 
merce; whilst if they claimed belligerent rights as ships of war 
then they had no right under European public law to issue from 
the Blaok Sea or to pass the Straits; and hence that in either 
case such vessels were in the position of “ unqualified cruisers,’* 
with the result that all captures made by them were invalid (gr). It 
was further pointed out that the ammunition seized on board the 
“Malacca” was the property of the British Government and 
intended for the British-China Squadron, and was contained in 
eases clearly marked with the Government mark. In the result 
a compromise was arrived at, under which it was agreed that the 
“ Malacca ” should be taken to Algiers and there released after a 
formal examination, and an assurance from the British Consul that 
the cargo alleged to be contraband was the property of the British 
Government and that the rest of the cargo was also innocent. 
These formalities were gone through on the 27th July ; and on 
the 28th the “ Malacca ” was restored to her owners, and there- 
after allowed to proceed on her original voyage. It was further 
agreed that the “Peterburg” and the “Smolensk” should no 
longer act as cruisers, and that my vessels mptured by them 
should be released. The Bussiau Government, however, avoided 
any admission of the general principle that vessels tf the Volunteer 
Fleet that had passed through the Straits as “private vessels” 
were legally disqualified from acting as “ships of war.” It 
attempted, in fact, to cover its retreat from an untenable position 
by alleging that the “Peterburg” and the “Smolensk” had re- 

c 

{g) See the etaitemcnts made by Lords, and Mr. Balfour in the House 
Lord Lansdowne in the House of of Commons, on the 28 th July. 
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ceived special commissions the term of which had already expired; 
and, as regards the Malacca,” that in view of the official state- 
ment of the British Government a special inspection had been 
arranged in consequence of which the vessel had been released (fc). 
Some delay occurred in communicating this decision to tlio com- 
manders of the vessels concerned, and it was not until the 
6th September that the official revocation of their commissions 
was delivered to the “Smolensk” and “Peterburg” off the coast 
of Zanzibar by H.M.S. “Forte.” Moreover, although British 
commerce was not afterwards interfered with by them it appears 
that both the “Peterburg” and the “Smolensk” were subse- 
([uentty recommissioned, although under other names, and in this 
character accompanied the Russian fleet on its final voyage to 
the East. 

The main issue in this controversy was whether the Peterburg 
and Smolensk wore qualified to act as belligerent cruisers. As 
to this, it seems that they would have satisfied the existing 
requirements but fof two facts, one of which was that these* 
vessels had assumed the character of warships on the high seas — 
although the law on this point still remains unsettled (i) — ^whilst the 
other was that these vessels had both passed the Straits connecting 
the Black Sea and the Mediterranean as merchant vessels. These 
Straits oceux^y, as we have seen, a special position and are subject 
to special regulations forming part of the public law of Europe, by 
virtue of which their passage, save in certain exceptional cases not 
material to the present issue, is interdicted to ships of war (7). To 
allow vessels to pass them under the merchant flag, and then to 
assume the character and belligerent rights of warships, would have 
been, in effect, to nullify the.se international engagements (k). 


General Notes. — Qualified Belligerents in Maritime VTar.— In 
sea warfare it is the vessel rather than the individual that constitutes 
the qualifying |init; and, in view of the extensive rights of inter- 
ference with neutral commerce which the conduct of war by sea 
confers on either belligerent, the question of qualification is one of 
considerable importance to neutrals. In general, and subject to 
the explanations furnished hereafter, it may be said that the quality 
^)f lawful belligerents, with the consequent right to carry on hos- 

f 

(/<) See The Timesy 3rd Aug, 1904. 

(♦) Infrety p. 131-2. 


(/) See vol. i. 149. 
(A) Ibid. 324. 



iwiiiies and to exeroue o&er belligeront powers, will attach to all 
vessels owned and commissioned for that purpose by either of the ^ 
States at war and forming part of its regular naval forces; and 
further to all vessels which, even thoi^h not owned by the State, 
are publicly commissioned by it and incorporated into its service, 
in such a way as to bring them under its immediate and exclusive 
control and to render it avowedly responsible for their action (1). 
Vessels which do not comply with this condition are not strictly 
qualified belligerents and are not therefore entitled to exercise belli- 
: gereiit powers; although, like other private vessels, they may en- 
gage in hostilities in self-defence and may capture an assailant if 
5ieycan(w). 

Permanent and Subsidiary Naval Forces. — In point of fact — 
although the fact is not yet sufficiently taken account of in 
legal theory — ^the naval forces of nearly every State comprise 
two classes of vessels: — (1) fighting vessels (vaisseaux de 
combat)i such as battleships, cruisers, torpedo boats, destroyers, 
and submarines; and (2) auxiliary vessels (vaisseaux auxiliaires)^ 
such as transports, colliers, repairing ships and despatch boats (ri). 
Both classes rank as public vessels, and are in war subject to such 
disabilities as attach to vessels having the public character (o).* 
The former are also entitled in time of war to take belligerent 
'action and to exercise belligerent powers pf any lawful kind; 
whilst even the latter may exercise those powers if duly commis- 
sioned for that purpose, although their equipment and usual employ- 
ment ordinarily preclude this. It will also be open to a State, either 
before or during the war, to acquire vessels from private owners 
and to include these in its regular naval forces, employing them 
as fighting or auxiliary vessels, according to their character; although 
such a proceeding ought to be officially announced, whilst, in strict- 
ness, it would seem that the commission can only bo issued within the 
national territory or territory under national control (p). Over and 
above this, it will be open to either belligerent to enlist in his ser- 
vice, temporarily, volunteer and other vessels, and to confer on them 
a belligerent character so long as certain conditions, described here- 
after (g), are complied with. 

Prtva^ecrs.— Privateers were vessels belonging to private ownetf 
which in time of war were furnished with a corimission from the 
State, knowm os letters of marque (r), empowering them to carry on 
' war against the enemy, and to capture enemy vessels and property. 

(/) As to the conditions of com- tion was proposed by Lord Reay at the 
mand, flag:, and discipline, see p. 181, Hague Conference, but the proposal 

infra: although tliese arc really iin- was subsequently withdrawn: see 

: plied in the fundamental condition Pearce Higgins, 316 et seq. 
already xhentioned. (o) As regards the use of neutral 

(wi) See Hall, 624; Taylor, 497; porta, see p. 360, infra, 

AVheaton (Dana), 462; the Abigail (4 (f) But see p. 132, infra, 

vO, Bob. 72); and p. 184, infra, ^ ^ (rt See p, 129, infra, 

(ft) The recognition of this diatioe- . ; (r) See vol. i. 886. 
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The employment of such vessels preceded the formation of regular 
navies, but continued long afterwards; the distinction between them 
and the regular naval forces becoming, however, more marked as 
naval organization progressed. The system of privateering liad, 
indeed, some advantages; the chief of these being that it atfordod a 
ready and effective weapon of offence to States not possessing a large 
navy. Such vessels were, moreover, subject to various restrictions (jj) ; 
whilst the issue of letters of marque to neutrals was sometimes for- 
bidden either by treaty or by municipal law(0. Nevertheless, the 
system was at bottom a vicious one; as involving the carrying on of 
war at private cost and for private gain, by agents who w’ere un- 
amenable to proper control — ^to the great disadvantage of neutral 
trade (m). At any rate, the practice came to be generally re- 
probated; and*, in 1854, on the outbreak of the Crimean war, both 
Great Britain and France announced their intention of not issu- 
ing letters of marque to private owners. On the termination 
of that war, the Declaration of Paris, 1856, amongst otlier things, 
declared that “privateering is and remains abolished ’* (a?). This 
Declaration, although originally made only between the parties to 
the Treaty of Paris, was subsequently adopted by nearly all mari- 
time States, with the exception of the United States (iy), Sjjuin and 
Mexico. The United States, moreover, in the civil war of 1861, 
and both the United States and Spain {z) in the war of 1898, con- 
formed to its principles; whilst both Spain and Mexico have now 
formal!}- accepted it. Nor is* the practice, in its former character, 
likely to be revived (a). 

The Enlutment of Prwatehj Oumed Vesseh- Although |)rivateer- 
ing was declared to bo abolished by the Declaration of Paris and was 
indeed in its original form generally abandoned. States, in their 
desire to add to naval resources, soon began to revert to the practi(?e 
of enlisting in their service vessels belonging to private owners. 
So, in 1870, on the outbreak of the Franco-German war, Prussia 
issued an invitation to private owners to fit out vessels for the 
purpose of attacking French warships (6), on the terms that the 


(b) So, under the British practice, 
bonds conditioned on good behaviour 
were exacted from their owners; the 
vessels themselves were made liable 
inspection and control* of public ves- 
sels; and they were required to bring 
in all prizes for adjudication. 

(f) See vol. i. M7; and Wharton, 
Hi. 495. 

(«) For a summary of the merits 
#and defects of the system, see Wool- 
sey, int. Law, ss. 127, 128. 

(a?) Art. 1. 

(y) The United States refused to 
accede to it, except on condition of 
the abandonment of the right of cap- 

C.I.L. 


turing private property other than 
contraband: see Moore, Diiro.st. 

8 1221 . 

(«) Kven though the latter re- 
serve the right to issue letters of 
marque. 

(a) On the subject generally, see 
Taylor, 438 et Beq,; and Westlake, ii, 
154. 

(5) This limitation was consequent 
on the proposal originally made by 
Gk)rmany that private property should 
be exempt from capture, although on 
the failure of Franco to respond this 
proposal was withdrawn. 


K 






officers and crews should be provided by the owners, but should 
be temporarily incorporated in the navy and under naval dis- 
cipline; that the vessels themselves should fly the naval flag; and that 
the owners should receive compensation for the use of their vessels 
and an indemnity in the event of their capture or destruction, as well 
as largo premiums for the destruction of enemy vessels, France pro- 
tested against this as an infraction of the Declaration of Paris, and 
appealed to the British Government; but the latter was advised by 
its Law Officers that there was a substantial distinction between the 
Grerman proposals and the system abolished by the Declaration of 
Paris, and for this reason declined to take any action in the matter. 
That there was a substantial distinction of object in the scheme as 
originally proposed cannot be denied; but if the essential features 
of privateering are the employment of private vessels manned by 
private crews to attack and capture enemy vessels at their own risk 
and expense and for private gain, it seems doubtful whether the 
mere tricking out of a private vessel with the public flag, and a 
declaration that the crews are to be deemed incorporated in the navy 
and subject to naval discipline, together with the substitution of 
premiums for prize money, constitute any real distinction. The 
Russian Volunteer Fleet, on the other hand, was, as we have seen, 
formed under the auspices of a patriotic association and was intended 
primarily to supplement the national forces;^ whilst its vessels had 
oven in time of peace in some sort a public character, as being under 
the command of regular naval officers and their crews subject to naval 
training and discipline — ^in view of which it would seem that these 
vessels on being duly commissioned (c) were entitled to bo regarded 
as qualified cruisers. More recently a now method of recruiting the 
regular navy came into vogue amongst maritime Powers; the practice - 
being to grant subsidies to the great navigation companies, in return 
for wdiich fast vessels, constructed generally on plans previously 
approved by the Government, wore placed at its disposal for service 
eitner as cruisers or transports in time of war(d). Such arrange- 
ments are perfectly legitimate; and — even under the customary law. 
and despite its incertitude in detail — such vovssols would bo entitled 
in war to the character of qualiflod belligerents, provided they wore 
taken over and commissioned by the State, and their operations con- 
flucted, in fact as well as in name, under its direct control and on its 
responsibility. During the SpanisH- American ^ar, in 1898, Spain 


(o) Although it is still a question subddy, to take over certain vessels ^ 
whether the commission must not be ior naval use in ^ time of war, such ^ 
issued within the State territory. vessels being ordinarily manned in.^ 

(d) Such arrangement, although part by sailors belonging to the nava^ 
they vary greatly in detail, have been reserve; whilst a large number of otho^ 
made Iw Branoe, Germany, ItaW, imd vessels were held at its disposal with-^^ 
the United States. The Isritish ont subsidy; but these arrangements ' 
' Government also, in 1887, concluded have since been relinquished, with the 
arrangements with several of the great . .exception of that made with the i 
V steamship companies under whioh it ,^^unard Co. 

. had the right, in consideration of a V ' 



^ OruiaeriJ 131 ? 

[Enounced the formation of a service of auxiliary cruisers under << 
naval law/’ which, alone, would not have sufficed to confer on the 
vesels in question the character of lawful belligerents. The United 
States organized and used a similar service; but in tliis case the vessels 
were taken over by the Government, manned in part by naval officers 
and men, and placed under the entire control of the senior naval 
officer (s). Somewhat different is the case where a belligerent State 
hires vessels belonging to private owners for merely temporary service 
as transports, colliers or otherwise. Here the question of belligerent 
character will not generally arise; although such vessels, whether, 
belonging to subjects or neutrals, will possess an enemy character 
as regards the other belligerent, and will on that ground bo liable to 
capture or destruction (/). 

The Hagtce Comention relative to the Conversion of Merchant 
Ships into Warships. — But although the legality of the enlistment 
of private vessels and their conversion into ships of war was recog- 
nized, there was, so far, no autlioritative or uiiiforin rule as to the 
precise conditions tliat were required. The matter came under con- 
sideration at the Hague Conference of 1907, with the result that the 
present Convention, No. 7 of 1907, lelative to the conversion of mer- 
chant ships into warships” was adopted. By this Convention it is 
provided in effect (1) that no vessel can acquire the status of a ship of 
war or the rights and Unties appertaining to that character unless she 
is placed under the direct authority and immediate control and le- 
sponsibility of the Power whose flag she flies (r;); (2) that such a 
vessel must carry all the external marks that distinguish war- 
ships belonging to her nationality (ft); (3) that the commander must 
be in the service of the State, duly commissioned, and his name 
notified on the official navy list(0; (4) that the ciew must be 
subject to naval discipline (k); (5) that the vessel mu.8t comply with 
the laws and customs of war (i); and, finally, (6) that the conversion 
must bo publicly notified as soon as possible (w). This Convention, 
so far as it goes, has the merit of replacing the somewhat vague and 
uncertain rules of the customary law on this subject, by rules that are 
definite and authoritative. At the same time it leaves some important 
problems unsolved. It makes, for instance, no provision as to the 
place of conversion; this being a question on which it was found 
impossible, either •at the H^ue Conference or at the Naval 
Conference of 1908-9 (n), to arrive at any agreement. On prin- 


(e) See Moore, Bigest, vii. 542; the 
Rita (89 Fed. Bop. 763); Barclay, 
Problems, 204. 

(/) Infra, p. 468. 
iff) Art. 1. 

(A) Art. 2. 

Art. 3. 

(h) Art. 4. 


(0 Art. 5. 

(m) Art. 6. This Convention has 
been ratified by Croat Britain, but 
not by the United States: see Table, 
App. xiv., infra. 

(n) As to the general coarso of. 
discussion on this subject and the 
various solutions offered, tee Pearce 
Higgins, 317 et seg. 
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dple it \roiild seem that such a conversion, involving as it does the 
setting forth of an organized instrument of war (o), can only be law- 
fully made in territory belonging to or occupied by the commissioning 
State or an ally (p). To effect it in neutral territory would constitute 
it once an infringement of neutral sovereignty, and, if acquiesced in 
by the neutral, a violation of neutral duty(g). To effect it on the 
high seas would appear to infringe the right, alike of neutral Govern- 
ments and of neutral traders, to know beforehand how they s^nd in 
the matter of belligerent interference with their trade (r) and 
through what agents and instruments such interferenoe will 
be exercised — a condition insufficiently fulfilled by Art. 6, which 
merely provides that official notification shall be made “as soon 
as possible ” (s). If, moreover, a vessel can be converted on the high 
seas, it would seem to follow, in default of express restriction ( 7 ), 
that she may equally be re-converted there; with the result that a 
vessel might change her character at will, claiming at one time the 
privileges of a warship, and at another time, and especially in the use 
of neutral ports, those of a private vessel. Hence conversion on the 
high seas, if taken in conjunction with the incidental right of re-coii- 
version, would appear to be not only a cause of offence to neutrals 
but also an infringement of the rule of the jus belli whjch forbids 
intermittent belligerency (m) — and to warrant all consequent penal- 
ties (x). 


THE RIGHT OF MARITIME CAPTURE. 

THE “THA1IA.^» 

[1905; Takahashi, International Law appiiod to tho Busso- Japanese War, 608.] 

Case.] In 1904, after the outbreak of the Russo-Japanese war, 
the steamship “ Thalia,” th^ property of a Russian company, was 



7n/ra, p. 84^. 

Including either ports or terri- 
waters: see vol. i. 105. 


(jq) Infra, p. 298. 

(r) Infra, p. 401, 

(s) Which might occur long after 
the vessel in question had commenced 
belligerent operations ; see, by way of 
example, p. 127, supra. At the same 
time, the rig^ht of conversion on the 
high sea receives some support from a 
practice, sanctioned under the earlier 
customary law— although no long^ 


admissible — under which a prize taken 
on the high seas mi^ht there be con- 
vert^ inxo a qi|ilified cruiser, by 
placii^ her under tho command of a 
commissioned officer of the captor 
vessel: see p. 358, infra, but also The 
Qeorgiana Q Dods. 397). 

(f) The Convention being silent on 
the sulnect. 

(«) Supra, p. 97. 

*(*) /5id. 114; and, on the subject 
generally, Pearce Hi^ins, 312 et sag. 
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seized as prize at Hakodate, in Japan, by an officer of a Japanese 
warship. At the time of her seizure the Thalia” was under- 
going repairs in a dockyard belonging to a private company, 
and had in fact been placed in dry dock on land. In the 
Court below the vessel was condemned on the ground that she 
did not lose her character os maritime property by being tem- 
porarily on land, and tliat as the maritime property of the enemy 
she was subject to capture. On appeal to the Higher Prize Court, 
it was contended, inter alia, (1) that the capture was not war- 
ranted by the Japanese rules f^oveming captures at sea,” which 
made no provision for capture on land ; (2) that by the Regu- 
lations annexed to the Hague Convention, No. 2 of 1899, to which 
Japan was a party, private property on land was not in general 
subject to seizure or confiscation (a), and that, even though provision 
was there made for the seizure of private property, including ships 
and vessels not subject to maritime law, for military purposes (&), 
yet this was not the purpose of the present seizure; (3) that 
the capture was also^contrary to the general rules of international 
law, for the reason tliat the seizure was not made within those 
limits within which the law recognized a right of maritime cap- 
ture; (4) that the claim to treat the vessel as “ maritime property ” 
was the less admissible in view of the fact that she was at the time 
incapable of navigation and lacking in all the essentials of mari- 
time equipment; and (5) that the right of maritime capture, being 
an exception to the general rule and also opposed to modern 
tendencies, ought to be confined rigidly within the narrowest 
limits of admitted usage. In the result, however, the appeal 
w^as dismissed and the decree of condemnation confirmed. 

Judgment.] & the judgment of the Higher Court it was held 
that there was nothing in the Japanese “rules governing cap- 
tures at sea” Ho negative the validity of the eapture in question. 
The Hague Regulations had exclusive reference to war on land 
and w'ere inapplicable to the present case. Nor was the capture 
opposed to the general rules of international law, for the reason 
tl^t the planing of a vessel in dock or on land adjoining was. 
only a means of restoring Ifer efficiency as an instrument of navi- 


{a) Arts. 23, 46. 


(3) Art. 53. 
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igatioQ. Hence the vessel in question must be deemed to retain ;; 
her character as “maritime property” of the enemy, as to which 
a "right of capture was still recognized. Nor would her lack of 
sea-going capacity and of the necessary instruments of navigation 
at the time of capture, even if this had been established in fact, 

: in any way affect this liability. It was also held that the fact of 
a vessel having been carried to the place of capture on board 
another vessel, as “cargo,” did not confer any immunity (c). 


This case decides that an enemy vessel, temporarily on land 
for the purpose of repairs, but retaining otherwise her general 
character as an instrument of navigation, remains subject to the 
right of maritime capture. Incidentally it was also ruled that this 
right was still to be regarded as a subsisting and normal institution 
of the law of nations. It is ctirious to notice that, in the case of the 
, Ekaterinoslav (d), it was contended on behalf of the claimants that 
the right of maritime capture, as regards private property of the 
enemy that was neither contraband nor required for military pur- 
poses, was opposed \o the more enlightened o]:Ynion on this subject, 
and that it behoved the Court in that case to give effect to these 
more advanced principles. In aid of this contention reference was 
made to the “rules as to maritime capture '' adopted in 1882 by the 
Institute of International Law, which declared private property on 
sea to be inviolable, subject to a condition of reciprocity, except in 
cases of contraband or breach of blockade (e). This contention was, 
however, naturally rejected by the Court, on the grounds that the 
‘rule in question was so far only the expression of a pious wish, 
and that the right of maritime capture was in itself reixsouable and 
warranted by current practice (/). 


; General Notes. — The Capture of Private Property at Sea. — One 
of the main differences between land%and sea warfare is that in sea 
warfare private property still remains liable to capture. And this 
applies both to enemy vessels, and to all sea-borne goods of the 
enemy that are not protected by the neutral flag, {t formerly ex- 
tended, according to the practice of one group of States, to enemy 
goods found on neutral ships; and, according to the practice fol- 
fowed by another group, to neutral goods found on enemy ships, 
unless protected by treaty; but such goods, not being contraband, 


Artii 4, 6, 6, 8, 10, 15, 23, and *82 
^ Meglemtmt ; iit/ra, a. (A?). 


/ (p) See also The Manchuria, Taka- 

;;haBhi, 596. 

' (d) Takahashi, 682. ^ 

vW Special reference was made 
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are now exempted from capture both^^bj the Declaration of Farie ! 
and by common usage (^). 

The suggested Exemption of Private Property at Sea front 
Capture : (i) Opinion and Practice. — The right of capturing* the 
private property of an enemy found on the sea is uncj[uestionable 
under the existing law, and is universally admitted in practice except 
wdierc qualified by treaty (/i). At the same time the practices is 
regarded with a certain amount of disapproval, which has found ex- 
pression not only in the writings of the jurists, but also in the official 
and international action of particular States. With respect to the 
former, the great mass of European opinion has hitherto been arrayed 
against the practice, although this is not now so nearly unanimous 
as formerly (^ 2 ). The Institute of International Law has also on 
several occasions pronounced in favour of the inviolability of private 
property (^') . English and American opinion on the subject is 
divided (7 j. With respect to official action, the Government of the , 
United States as early as 1823 proposed the general adoption of 
the principle of the immunity of private property to Great Britain, 
Prance and Russia, although without success; whilst in 185(> it made 
the general recognition of this principle a condition precedent of its 
own acceptance of the rule for the abolition of privateering embodied 
in the Defelaration of Paris (m). The same Government also adopted 
the principle of immifnity in various treaties entered into with other 
States (w); although in default of treaty the right of capture 
would. still be taken advantage of. The principle of exemption was 
reciprocally acted upon both by Austria and Prussia, and iilso by 
Austria and Italy, during the wars of 1866. It was proclaimed 
by Germany in 1870, but was subsequently withdrawn on the 
failure of Franco to respond (o). Italy, iii 1865, incorporated 
it into her maritime code, subject to tlie condition of reciprocity^. 
A proposal to declare private property on the sea exempt from ; 
capture save in oases of contraband or attempted violation of 


(^) The right of capture also ex- 
tends to noutral property, whether 
ships or goods, engaged in acts which 
a beUigerent is entitled to restrain; 
but this, of courscj^ rests on otiior 
grounds and will come under con- 
sideration hereafter. 

(A) Hall, 441. It was also assumed 
as a necessary basis of discussion at 
C the Naval Conference of 1908-9. 

(f) See Oppenheim, ii. 223. 
; Amongst European writers who are 
. ^posM to the practice arc De Martens, 
muntschli, Hester, and Calvo. 

; r Ot) In 1875, it put forward the in- 
v.yiolability of private property Ander 
< ; the enemy flag, and its immunity from 
W capture, save in oases of contraband or 


attempted breach of blockade, as a .< 
desirable jirlneiple; and, in 1882, as 
a substantive part of its Pdf/lemme ; 
international dea prises maritimes, 

(/) Amongst English writers who 
are opposed to the practice are Mill/;' 
Maine, Hall, and Lawrence. On the ^ 
subject generally, sec Hall, 437 ; ^^ 
Westlake, ii. 130 ; Lawrence, 414 ;; 
Wheaton (Dana), 451, n.; and Taylor^ ' 
561 ; and, for a short history of opinioh V 
and practice, Latifi, 118 et seq. 

(w) Moore, Digest, vii. § 1198. 

(f») As in 1785 and 1828 with 
Prussia, and in 1871 with Italy. 

(o) Having probably heen madSS 
only with a view to forcing the hand-^iv 
of the French Government. 
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blockade was submitted to the Hague Conference of 1899 by 
the United States, but the Conference did not consider the dis- 
cussion pf this question to be within its competence, although 
it put on record a wish that such proposal should be referred for 
consideration to a subsequent Conference (p). At the Hague Con- 
ference of 1907, accordingly, a similar proposal was brought forward 
by the United States delegates and led to an extended discussion (q); 
but no agreement was reached, although the wish was expressed that 
the adoption of regulations relative to naval war should form a part 
of the programme of the next Conference, and that in any case the 
Powers should apply as far as possible to war by sea the principles 
of the Convention relative to the laws and customs of war on land (r). 

(ii) The question of its desiratntity, fro^n an international stand- 
point.— In view of the efforts that are being made to secure the 
exemption from capture of private property on the sea, it may bo of 
advantage to glance briefly at the leading arguments wliich are 
adduced on either side, and this both from an international 
standpoint and from the standpoint of British policy. From 
the former standpoint, on behalf of the proposed immunity, it 
is urged: (1) That the present practice of subjecting private 
property to capture is an infraction of the principle that “war 
IS a relation of State to State,” which is here assumed to bo a 
fundamental principle of the law of war(s). * (2) That the present 
practice is, in any case, opposed to the humanitarian spirit of modern 
times, which seeks to exempt the individual so far as possible from 
the incidents of war(^). (3) That it is illogical and unjust that 

private property should be exempt from confiscation on land (u) and 
yet be subject to capture at sea. (4) That the practice of awarding 
|he proceeds of prize to the captors, even though this is subject to the 
■'^ntrol of the Courts, irhparts to war the taint of being still carried 
on for private gain, and ministers to private greed. (5) That the 
capture of private property on the sea is — in view both of the facilities 
now afforded by land traffic and the recognized immunity of enemy 
goods in neutral ships — largely ineffective as an instrument of war, 
and is therefore opposed to the true interests of the belligerents 
themselves, inasmuch as it tends to throw their carrying trade into 
the hands of neutrals (a?). On the other hand, in favour of the 
retention of the existing practice, it fs urged: (1^ That private pro- 
perty is seized not as being the property of individuals but as part 
of the commerce of the State from which the latter derives largely 

(p) See Veeu, No. 5, of the Final proposing to abolish prize money, see 
Act, 1899. Pearce Higgins, 80 et aeq. 

(y) As to the various other pro- (r) See Voeu, No. 4, of the Final 

posals then made, including one by Act, 1907 ,* and Pearce Higgins, 78 
Brazil for assimilating the seizure of et aeq, 
private property by sea to seizure (a) Supra, p. 16. 
under the rules of land war; another Supra, p. 92. 

by Belgium, substituting sequestration («) H. R. 46. 

for eapture: and another by Fran^, ix) On this point see Lawrence, . 
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its resources for war, whether in money or ships or men; and that 
in this character its capture has proved in the past and is likely 
lo prove in the future a most effective instrument of war(/^), 
both by doran^ng the course of the enemy’s trade, by interfering 
with his supplies, especially of foodstuffs and raw material ( 0 ), by 
restricting the disposal of his products, and by diminishing his 
resources in ships and men (a). (2) That the argument sought 

to be founded on the analogy of land war is altogether misleading, 
for the reason that private property on land is not only subject to 
the risks involved in military operations, but is also liable to seizure 
for military purposes in the form of contributions and requisitions (6). 
These incidents, it is said, are really far more oppressive to the indi- 
vidual than the seizure of property on the sea, which is rigidly 
controlled by the action of the courts, and greatly mitigated in 
elfect by the practice of insurance; being at bottom probably the 
most hlimane of all the operations of war (c). (3) That in a maritime 
State, at any rate, the exemption of private property from capture 
would tend to set up a distinction between the military and the 
commercial classes, which would not only break in on the sense of 
national unity, but would, by relieving the latter class in a large 
measure f rom the pressure of war, also relax one of its existing deter- 
rents. (4) That the proposed change, if it is to be a reality and not 
a pretence, would needito bo accompanied by a simultaneous abolition 
of the right of commercial blockade (d) ; for the reason that, in a 
war in which commercial interests were largely involved, the tempta- 
tion to strike at an enemy through his trade would induce a powerful 
belligerent who was debarred from capturing enemy property as 
such, to seek to attain the same object by a system of commercial 
blockades, which, if extensively resorted to, would probably prove 
more oppressive to commercial interests than the present prac- 
tice (e). Nor, in this connection, is it possible to disregard that 
doctrine of military necessity, which Powers like Germany keep in 
reserve as a means of obviating the consequences of rules that s&nd 
in the way of military success (/), and which would w^arrant 
the seizure or destruction of enemy merchantmen whenever in 
the opinion of a commander military necessity might require 
this (g). With respect to the possible effect of the existing practice 


( 1 /) In the case, that is, of States 
having a considerable trade; in other 
oases, it would not^bc so effective, but 
to that extent the evils complained of 
would be correspondingly diminished. 

(5) So far, mat is, as the trade 
carried on in the national ships. 

(n) See Wheaton (Dana), 401, 
n. 158. This conclusion is also borne 
out by the opinion of naval experts, 
" such as Admiral Mahan. t 

(5) Supra, p. 110. It is not, as 
we have seen, altogether accurate to 
apeak of private property on land as 


being “exempt,” under the existing 
practice. All that has been done is to 
substitute organized and systomatio 
seizure for ch^aotic seizure and plun- 
der: see Barclay, Problems, 67. 

(c) This aspect of the question ia 
well stated by Dana; see n. (a), 9upra, 
(<0 Infra, p. 403. 

(s) Because it would then affect all 
traffic, whether on neutral or on 
national ships. 

(f) Supra, p. 95. 

(y) See Westlake, ii. 132; P. 8. Q. 
XX. 606, Deo« 1906. 



ah Ihterm^^ 

in cauaing a transfer of the trade and shipping of either belligerent ^ 
to neutrals, it might perhaps be urged that this, if true, should ; 
of itself operate as a deterrent to war, although it is doubtful in fact ; 
whether such a transfer would take place (h). At the same time it is 
admitted by many who otherwise favour the retention of the present 
practice, that it might bo conveniently amended; as by abolishing the 
right to prize money, and, perhaps, also, by a more equitable appor- 
tionment of the losses sustained by private owners by means of a 
system of national insurance or national indemnity (e). At the 
Hague Conference of 1907, it was proposed, amongst other things, to 
substitute sequestration for capture — ^the property or its sale price 
being returned to the owner on the eonelusioii of the war — 
although this proposal was ultimately withdrawn (Af).“ But whether 
so qualiiied or not the right of capturing private property at sea is 
scarcely likely to be discarded in the near future; although as time 
proceeds it may conceivably come to bo regarded rather as an -excep- 
tional than a normal measure of war (/)• 

^iii) The policy and attitude of Great Britain on this question . — 
It IS sometimes assumed by foreign writers that Great Britain stands 
almost alone in her opposition to the proposed exemption of private 
■ property on the sea from capture. That this is far from being the 
case may be gathered from the fact that on the occasion of a vote 
being taken on this question at the Hague Corlferenco of 1907 no loss 
than eleven other States, including France, Russia, and Japan, voted 
against the proposed exemption {m) . Still it cannot be denied that the 
attitude of Great Britain has so far been antagonistic; and also that the 
proposed exemption cannot well be carried into efiect without her 
assent. Tlie question then arises whether such an attitude ivs justified 
from the point of view of the national policy and welfare. On 
this question, again, there is much divergence of opinion. On 
the one hand it is said that, even if there were no moral reason for 
the change, it would be, at any rate, politic on the part of Great 
Britain to accept it by reason of (1) the dependence of the United 
Kingdom on foreign sources both for the food of its population and 
the material for its manufacturing industries; (2) the magnitude 
of the British sea-borne trade, and the danger of its transfer to 

{K) It would be difficult to accom- ^fuod and Ra# Material in Time of 

plish in the case of a trade of any War also reported in favour of a system 

magnitude without a largo increase of national indemnity: see Report,' 
of neutral tonnage; whilst the trans- Pari. Papers, 1905. The argnments 
fer of belligerent vessels to the neutral for and against thft proposal with the' 

flag after the outbreak of war would conclusions of the Commission are 

be impraOtioable in law: see Westlake, summarized in Barclay, Problems, 202 

ii. 181. et »eq. 

\ .G) A proposal in favour of the (A:) Pearce Higgins, 80, 81. 

. abolition of prize money and the adop- (l) Supra, pp. 55, 62. 

tion of a system of national indemnity (m) Twenty-one States voted fot^ 
was made ^ the French delegate at ang eleven against the exemption 
i the Hague donferonce of 1907; whilst • * one abstained from voting; wimat th6l 

: in the united Kingdom in 1905 the representatives of eleven were not.v 

:,ite)yal Commission on the Supply of . present. _ 



Mariiim Capture. -^ 01 ^ 

inentrals if exposed to the risk of capture in time of trar; and 
(3) the possible embarrassments to which a ^neraliy unfriendly neu- 
trality, induced by a general disapproval of the practice upheld by 
Great Britain, would expose her in time of war. On the other hand, 
it is urged, and with even greater force, (1) that for Great Britain, 
as a non-military Power, to relinquish tlie piesent right would be to 
relinquish her chief and in some cases sole means of bringing pi'es- 
sure to bear on an enemy {n)y and would inevitably diminish both her 
international consequence and her power to wal'd off aggression; 
(2) that even though the outbreak of war would tend to raise the price 
of food and raw material by enhancing the oost of carriage and the 
rates of insurance, yet so long- as Groat Britain maintained her naval 
superiority thete would be no danger of a stoppage or even of a 
shortage of such supplies ( o), whilst, without a strong navy, no formal 
declaration of the immunity of private property from capture would 
ensure her safety in this respect (p) ; (3) that any considerable transfer 
of her shipping and sea-borne trade to neutrals in time of war is, 
under existing conditions highly improbable (q); and (4) that in the 
event of war an unfriendly neutrality on the part of certain European 
Powers would in any case have to be faced, and this result, having 
its foundation really in other sources, would not be avoided 
or appreciably lessened by a surrender of the right of capturing 
private property (r) . #Hence it is thought that Great Britain is 
fully justified, not merely by roforenoe to those general considera- 
tions previously described (s), but also by reference to her vital 
interests, in adhering to the present rule. At the same time, her 
attitude towards the proposed change is far from being one of un- 
qualified hostility. She recognizes, as fully as any other Power, 
the desirability of limiting the incidence of war on individuals, and 
also of mitigating as far as possible ito injurious effects as regards 
neutrals, and has already given evidence of this in her proposal 
that the right of capturing contraband should be altogether aban- 
doned (/). But she also recognizes that if the proposed change is 


(») The power, that is, which her 
present nav^ superiority, coupled with 
the possession of ports and coaling 
stations in all parts of the« world, 
confers on her, of strikAig at the 
oantile marine of an enemy and 
annihilating his carrying trade. 

(o) This, at any^ate, was the con- 
clusion arrived at by the Koyal Com- 
mission of 1905; see Report, par. 148: 
also Latifi, 130 ei seq, 

(;?) In the face, that is, of the pre- 
sent legality of commercial blockade 
on the one hand, and the German 
K:doctrine of military necessity on the 
;;^'6lher: p. 187. t 

As being inmraoticable in fact 
as regards gocMs, for the reason that 
V tha r^ttisite neutral tonnage would 


not be forthcoming ; and impracticable 
in law as regards vessels, for the^ 
reason that these could not bo legally 
transferred on or after the outbreak 
of war: mpra^ p. 138 n. (/#). 

(r) On this aspect of the sul)joct, see 
Hall, 448; Westlake, ii. 129 et seq,; 
Westlake, Chapters on International 
Law, 245 et seq, ,* Lawrence, 414 et 
eeq,; Latifi, ch. 5; Barclay, Problems, : 
63 el fteq, ; and for a tentative draft 
treaty embodying the exemption, /5»V/. 
176. 

(s) Supra, p. 137. 

{i) This at the Hague Oonfei^noO 
of 1907, see Pearce Higgins, 4; infra, - 
p. 439 and n. (0* 
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to be a reality it must go farther, and must include an abandonment 
not merely of the right of capturing private property but also of 
certain other forms of belligerent action (u), which neither Great 
Britain herself nor other maritime Powers are as yet prepared to 
concede. If in the future, however, some armngement wore found 
practicable for limiting armaments and lessening generally the risk 
of war, then Great Britain would probably be prepared to make this 
^concession (a?). 

THE ENEMY CHARACTER OP VESSELS. 

THE ‘VROW ELIZABETH.’’ 

[1803; 6 C. Rob. 2.J 

Case.] During war between Great Britain and Holland, the 
“ Vrow Elizabeth,” a vessel sailing under the Dutch Hag and pass, 
was captured by the British and sent in for adjudication. Con- 
demnation was resisted on behalf of a German merchant resident 
at Bremen, who claimed the vessel as his property; alleging that 
she had been only nominally transferred to\i Dutch merchant and 
placed under the Dutch flag for the purpose of onabling her to 
trade in that character between Holland and the Dutch colonies. 
This proceeding was admitted to have been a fraud on the Dutch 
navigation laws ; but it was contended that the Coui t was in no 
way concerned to enforce these laws, and that so long as an actual 
neutral ownership could be sliown the vessel was exempt from 
belligerent capture. In the result it was held that the effect of 
sailing under an enemy’s flag and pass was conclusive as against 
the vessel ; although not conclusive against the claim of the same 
owner for an undivided share of the cargo. 

Judgment.] Sir W. Scott, in Ills judgment, pointed out that 
the weight of evidence went to show that the vessel was really a 
Dutch ship. But, quite apart from this, it waii an established 
rule that a vessel sailing under the colours and pass of a nation 
was to be considered as clothed with the national character of 
the country whose flag she bore. With goods it might be other- 
wise, but ships had always been held to the character with whioh 

(u) See p. 137, supra. 1907, Pari. Papers, Miso. No. 1 

(a?) See Instruotions to the British (1908); Pearoe Higgins, 619 et sag. 
Delegates at the Hague Conference of 
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they were so invested, to the exclusion of any claim or interest 
which persons living in neutral countries might actually have 
in them (a). 


The fact of a vessel sailing under the enemy flag is deemed 
to afford conclusive proof of her enemy character, even though 
it may be shown that she belongs in whole or part to a neutral. 
This rule rests on the ground that the use of that flag places , 
the vessel under the protection and control of the enemy 
Government, and makes her amenable to its laws and liable to 
requisition in .case of need. Inasmuch as the flag, moreover, must 
be presumed to have been used for the owner's advantage, he cannot 
be allowed to repudiate it in circumstances whore it enures to his 
disadvantage. For these reasons the use of the enemy flag is held 
to affect the whole vessel with a hostile character and to bind all 
interests therein (h). So, in 1898, in the case of The Pedro (175 
U. S. 354), it was held by the United States Supreme Court that a 
vessel flying the Spanish flag and owned by a Spanish corporation 
was liable to condemnation, notwithstanding that the legal or equit- 
able ownership of the entire stocik was in British subjects and the 
vessel herself insured with British underwriters. 

In the principal cas/S, indeed, it was suggested that this rule might 
admit of relaxation; although the examples given are of a verv 
exceptional character (c). In 1870, it was relaxed by the French 
Cou^ in the case of The Palme (d)^ where a vessel belonging tO’ 
a Swiss Missionary Society but carrying the German flag, was 
captured by the French, but released in consideration of the fact 
that Switzerland had no maritime flag of her own. Such a vessel 
would now be exempt from capture under the Hague Convention, 
No. 11 of 1907 (e), as being engaged on a religious mission, but not, 
it would seem, on the ground actually taken in the case of The 
Palme (f). The use of the enemy flag will not, however, affect with 
a hostile character goods found on board which are otherwise innocent 
and shown to belong to neutral owners; although all goods found on 
enemy vessels are presumed to have an enemy character unless tho 
contrary is proved (flf). 

Under the law ♦as hitheillb administered by the British and 
American Prize Courts, although the use of the enemy flag is con- 
clusive against the vessel, yet the use of the neutral flag, even 

f 


(ff) It was admitted in the judg- 
ment that there might be exceptions 
to this rule; but these only touch the 
case of vessels which, in.veiy excep- 
tional circumstances, were allowed by 
their Government to place themselves ' • 
under a foreign flag for a particular 
purpose. 

See The In^trie (1 Spinks, 


444); The Ariadne (2 Wheat. 143); 
The Friendnehaft (4 Wheat. 105); 
The Cheshire (3 WaU. 231). 

(o) Supra, n. (o). 

(d) Dalloz (1872), iii. 94. 

(fl) Art. 4. 

(/) Latifi, 80. 

(g) See The Carloe F, Ro$ee (17T 
13 .8. 655; Scott, 637). 
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where a vessel is legally entitled to fly it, is not conclusive in 
• her favour. This arises from the fact that under the Angld- 
' American doctrine the primary test of hostile connection as regards 
ihiaritime capture is found in the domicile of the owner (fe). Hence, 
; if a vessel, even though flying the neutral flag, is found to be really 
owned, either in whole or part, by a person domiciled and carrjr- 
ing on trade in the enemy country (i), his interest therein is 
deemed to be confiscable, as being in fact the property of a^ 
enemy (fc). This is based on the ground that, otherwise, it would be 
lopen to persons domiciled and trading in the enemy country to carry 
on the enemy trade without risk by registering their vessels (/) under 
the neutral flag(m). A vessel is also deemed to acquire an enemy 
character, even though flying the neutral flag, if she is virtually incor- 
porated in the enemy navigation or trade (n) ; or if, whether owned by 
subjects or neutrals, she is found to be engaged in a trade carried on 
under the enemy’s license (o). But those rules, in so far as they go 
behind the flag the vessel is entitled to fly, will, as we shall see, 
require to be revised if the Declaration of London should become 
operative (p). Finally, whatever the flag, or whatever the domicile 
^ of her owner, a vessel is deemed to have an enemy character if she 
" has been chartered by or placed under the exclusive control of the 
enemy Government; although this really rests on the ground of 
unneutral service (g). 


Genisiral Notes. — What are Enemy Vessels ? — The question of the 
enemy character of vessels is important, not only as determining 
the liability and actual treatment of the vessel itself, but also as 
affecting the liability of the cargo; for the reason that if the vessel ^ 
is hostile, then, apart from the risks to cargo involved in the pos- 
sible destruction of the vessel herself (r), all goods on board will 
be presumed to be enemy property and liable to condemnation 

(A) Supra, p. 23. ' (w) The Industrie (Spinks, at 44). 

{%) As ascertained by reference to (n) The Vigilantia (1 C. 1); 
the ship’s papers, or enquiry from the The Immanuel (2 G. Rob. 186). 
master, who is bound to be acquainted ^KP') See Th^Julia (8 Cranch, 181)]: 
with the name and commercial domi- The Aurora (8 Crunch, 203); The 

cile of the owner: see Manual of Hiram (8 .Cranch, 444); Manual of 

Naval Prize Law, Arts. 19, 20, 81. Naval Prize Lan^s. 19; and, for a 

(A) In the case of a part interest recent example, Tfie Montara, Taka- 

this is realized either by sale of the hashi, 638. 
ahare to the neutral oo-owners, or by (p) Infra, p. 143. 
the sale of the whole vessel and the The Australia, Takahashi, 626; 

:^propriation of the hostile interest: and p. 458. infra* 

The Frimm (Spinks, 48); Latitl, 81. . (r) Wit Wit those safeguards t&AtV^ 

(/) Kach State having its own rules attach by convention in the case of . 

^ M to the conditions under which a ^ thes destruction of neutral prizes: see; 
^vessel may be registered as a national p. .486, infra* 

^Nressel... ’ ■. 



prov^ to be neutral (a); wheread if the vessel is neutral, thea^ 
even enemy goods not being contraband will go free(0- With 
respect to what are enemy vessels, although there was, os we have 
seen, much divergence between the Anglo-Amenoan and Gontio 
nental views as to the true criterion of enemy character (u), yet, 
on either view, it was recognized that a vessel flying the enemy 
flag was lawful prize. By the Declaration of London, 1909, it is now 
provided that, subject to the provisions respecting transfers (x), 
the enemy or neutral character of a vessel shall bo determined by 
the flag she is entitled to fly; meaning thereby the flag under, 
which, whether she is actually flying it or not, the" vessel is entitled 
to sail, according to the municipal law which governs that right (y). 
This rule, in effect, affirms generally the tost of the flag, whilst leaving 
it open to the* captor to disprove the right to its use. At the same 
time, its effect will bo to supersede, as between the parties to the Decla- 
ration, the practice under which, in determining the enemy character 
of ships, regard might also bo had to other grounds of hostile associa- 
tion, such as the domicile of an owner or part owner (z). The right to 
fly a particular flag will depend on the municipal law of the State of the 
flag (a). Under the British system none but vessels owned by British 
subjects, or by corporations or companies established under British 
law and having their principal place of business in the British domi- 
nions, can own a British ship or any interest therein, or fly the 
national flag (6); whilfet the American rules on this subject are even 
more stringent (c) . But in some systems part ownership by a national, 
or even registration irrespective of what may bo the nationality 
of the owner or crow, will entitle a vessel to fly the national flag (d). 
Hence, although the rule embodied in the Declaration is simple and 
easy of application, it fails at some points to secure that substantial 
justice which is ensured under the more complex rules of the British 
and American Courts ( 0 ). 

(a) The effect being to throw the of liability: see Arts. 45, 46; and 
burden of proof on the neutral owner, p. 466, infra. 

, in order to entitle him to restitution: (») See vol. i. 274. 

see the Declaration of London, Art. 69. (b) Ibid. 

(0 The Declaration of Paris, Art. 3. (e) Sec Moore, Digest, ii. 1003 et \ 

(m) Supra, p. 28. aeq. 

(x) Arts. 56, 66 ; p. 148, infra. (d) See vol. i. 274. 

(v) Art. 67; and Heport anne^^ (e) As by enabling a person domi- 

to Declaration, Pearce Higgins, 603. oiled in the enemy country to carry on 

(z) Although the question of iia- its trade in vessels owned by liim, but ; 

bility of neutral vessels engaging in registered and sailing under the flajg 

a trade closed to them in time of of some neutral country whose laws 

peace is expressly left open, see may be sufficiently elastic to admit ' 

Art. 67, and p. 466, infra; whilst of this, so long only as registration 

unneutr^ servme, as defined by the was effected before the war. 

■ De^ration, will also remain a ground " 
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TRANSFERS TO THE NEUTRAL FLAG 

THE “ABIEL.” 

[1857; 11 Moo. P. C. 119.] 

Case.] On the 18th October, 1854, during the war between Great 
Britain and Bussia, the “ Ariel,” a vessel flying the Danish flag, 
was seized at Belfast and proceeded against in the Court of 
Admiralty as being the property of one Sorensen, who was alleged 
to bo a Russian and therefore an enemy subject. It appeared that 
the “Ariel” was originally built and owned by one Hagedom, 
a merchant resident at Libau, in Bussia ; and that early in 1854, 
when war between Great Britain and Bussia was imminent, one 
Eckhoff, the administrator of Hagedorn’s estate, had empowered 
Sorensen, the Danish Consul at Libau, to sell the “Ariel” to his 
son, on certain terms. A sale on these terms was accordingly 
arranged at Hamburg, and on the 18th March a bill of sale and 
transfer of the ship to Sorensen, junior, wa^ executed by Eckhofl; 
the purchase-money being 10,000 roubles, of which one-third was 
paid in cash, whilst the balance was to be paid in two equal 
instalments at three and sii months respectively. In June, 1854, 
Sorensen, junior, his father having died and Eckhofl desiring 
. security, gave to the latter two ocoeptances for the unpaid instal- 
ments. At the time of transfer the “Ariel” was lying ut Libau, 
but subsequently she made various voyages to Ireland, England, 
and America . The evidence went to show that Sorensen, although 
born in Bussia, was at the time of the transfer carrying on busi- 
ness as a merchant and shipowner in Denmark, and that he had 
further been admitted to citizenship there as a burgher of Altona. 
In the Court of Admiralty, it was Iftid that although the claimant 
had established his claim to the Danish character, and although 
the sale appeared to have been genuine, yet inasm«ich as the seller 
had retained an interest in the vessel, the transfer could not be 
regai'ded as complete ; and that on this ground both ship and 
freight . must be condemned as enemy property . But on appeal to 
the Privy Council, this decree was reversed and restitution granted, 
although without costs or damages,^ the ground stated in the 
'judgment. ' 



Transfers toM^Neutral^^^P^^ 

Judgment.] In the judgment of the Privy Council, which i 
was delivered by the Rt. Hon. Sir John Patteson, the first ques- : 
tion considered was that of the national character of the claimant. 
As to this it was held, notwithstanding certain circumstances of 
suspicion, that the appellant had fully established his claim to 
the Danish character. The next and important question was 
whether the appellant was the owner and solo owner of the 
“Ariel,” at the time of capture. This depended on two points : 
(1) Had there been a genuine and absolute sale of the “Ariel” 
by the former Russian owners to tJie claimant without collusion 
or fi aud ? and (2) Did any interest on the ship remain in the 
seller at the time of capture ? 

On the question of the sale, the (^ourt, aftoi* a careful oxamina- . 
tion of the facts, came to the conclusion that it was not only clear 
that the sah^ had been made in contemplation of war, but that the 
Russian shipowners at Libau, feeling that the war was at hand, 
had determined to sell their vessels at greatly reduced prices to 
neutrals, rather thar/ keep them unemployed in Russian ports. 
There was therefore abundant proof that the sale was made immi- 
nenie hello. NevcrtheIo;^s, if the sale was absolute and hernd fide, 
there was no rule of international law, at any rate as interpreted 
in this country, which made it illegal, even though made either 
imminente or even flagrante hello. The “ Ariel," moreover, 
wa.s in port at the time of sale, and therefore the ca.sos as to 
. the illegality of sales of vessels in transilu did not apply. Was 
the sale, • then, absolute and bond fide ? Undoubtedly, botli the 
time at which the sale took place, the fact that tluj claimant had 
made himself a neutral for the express purpose of buying this and 
other ships, and his^inabilityj-o pay the whole price, all tended to 
throw suspicion on it and made it incumbent on the Court to look 
closely into the history of the transaction. And if there had been 
facts leading to^i well-founded conclusion that the ship w^as to be 
I'estored to the seller in the event of no war breaking out or in the 
event of a speedy peaee; or that the ship was to 1x3 employed by 
;^tho claimant under the direction and for the benefit of the seller, 
then the Court would have l^n bound to hold the sale collusive 
and void, and to condemn the ship as enemy property. But on ;; 
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review of the circumstances it did not appear that there was any 
evidence leading to either of these conclusions. Part of the pur- 
chase-money had been paid in cash and the postponement of 
the remaining payments was sufficiently accounted for ; security 
had subsequently been given in the sliape of certain acceptances, 
and a proviso tliat the earnings of the vessel should bo applied in 
discharge of these had been duly carried out, with the result that 
only a small sum remained due at the time of capture. After the 
sale the vessel had passed under the solo control of the purchaser, 
and had not continued exclusively in the llussian trado. For these 
reasons it had been held in the Court below that the sale was 
hma fide, in the sense that it was real and intended to pass 
the property in the ship, without any engagement to restore it 
under any circumstanecs, and without fraud or collusion. And 
in this opinion the Judicial Committee fully concurred. 

As to the second question — whether any interest in the ship 
remained in the seller, by reason of the balance of the purchase- 
money remaining unpaid, it appeared on a review of the cases 
that this fact alone did not create a lien on the freight and ship 
in favour of the seller, so as to render the ship when in tho pos- 
session of a neutral owner liable to seizure by a belligerent («). 
In tho present case., however, thei*e was also an engagement to pay 
out of earnings ; an^ this, it was said, created an interest in and 
a lien on the freigfht, and througli the freight on the ship. But 
even if tho vendor had a lien on the freight, it would not follow 
that he had a lien on the ship, for these interests wore quite dis- 
tinct (6). Nor, indeed, even if it could have been shown that 
there was a lien either on freight or ship, would it have followed 
that such a lien would render tho vppsel, when in the possession of 
a neutral owner, liable to capture. Such liens, whether in favour 
of a neutral on an enemy’s ship, or in favour of an enemy on a 
neutral’s ship, were equally to be disregarded in a Court of Prize. 
In effect tho whole case resolved itself into a question of bona 
fides; and that having been established the Court felt bound to^ 
conclude that the “ Ariel ” was the bond fide property of the , 
claimants alone, and that no interest remained in the seller. 

(tf) The Marianna (6 C. Rob. 24). (6) The Warre (8 Frioo's Rep. 269). 
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Acoording to the praotioe hitherto followed by the British Prize 
Courts the transfer of an enemy ship (c) to a neutral is not invalidated 
merely by the fact that it was made in contemplation of or even during 
war, so long as the transaction was genuine and complete and attested 
by appropriate evidence (d). But such a transfer would be invalid 
(1) if it occurred whilst the ship was in a blockaded port (e); or (2) if 
it wa.s made whilst the vessel was in transitu, unless possession was 
actually taken by the purchaser before capture (/); or (3) if the 
vendor is shown to have retained any interest in the vessel or 
there was any agreement to reconvey her at the end of the war {g). 
If, however, the transfer was otherwise genuine, the mere taking of 
a lien on ship or freight for a part of the purchase-money, 
will not in itself affect its validity (h). But the onus of proving 
that the transfer was genuine will lie on the claimant, and if there 
are circumstances of suspicion which are not removed by him — ^as 
where there is no documentary evidence of the assignment on 
board, or the ship remains under enemy control — ^thon it will be 
disregarded and the ship liable to condemnaiiou as enemy pro- 
perty (i). And with this American practice will be found in the main 
to agree (Jc). But in neither system will the transfer of a ship 
of war by a belligerent to a neutral during the war be regarded as 
valid, even though this took place in a neutral port and after the 
vessel had been dismantled (i)» And this, it is conceived, would now 
apply to any vessel tnat had boon converted into a warship (w), even 
though subsequently reconverted (w). In some particulars, however, 
the British and American practice will need to be revised in the light 
of the provisions now made on this subject by the Declaration of 
London, in so far as those may become operative fo). 


Oenkral Notes. — Transfer of Merchant Vessels from the 
Belligerent to a Neutral Flag.—In view of the risks of capture, 


(c) Other than a ship of war. 

(d) The JSaltica (11 Moo. P. C. 

141); The Benedict (Spinks, 814); 
The Rapid (Spinks, '«). « 

(e) The General Hamilton (6 C. 
Rob. 62). 

(/) Kven thouffh in a port short of 
tho original destination: see The Bal- 
tica (euprd), 

(a) The Beche Gesohwistern (4 C. 
Rob. 100). 

(A) The Ariel (supra), 

(i) Batten v. The Queen (11 Moo. 
V. C. 271); The Sofflasie (Spinks, 
104>: and, generally, the Memep'an- 
dum prepared for the use of the 


British delegates at the Maval (Con- 
ference (Pari. Papers, 1909, Misc. 
No 4), hereafter referred to as tho 
British Memorandum. 

(k) The Sallp Magee (3 Wall. 461; 
Scott, 629, n.) ; The Benito Esienger 
(176 U. S. 668; Scott, 621). 

(l) The Minerva (6 C. Rob. 396); 
The Georgia (7 Wall. 32; Scott, 
629, n.); Moore, Int. Arb. iv. 8967. 

(m) As under H. C., No. 7 of 
1907. 

(n) See p. 132, supra; and oi^ the 
subject generally, Il§ll, 606; West- 
lake, ii. 147 et seq, 

(o) Infra, p. 148. 
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’ ' the enhanced rates of insurance, and the possible loss of employment, ; . 
. belligerent shipowners on the prospect of war often seek to safeguard 
their interests by transferring their vessels to neutrals. In some cases 
such transfers are genuine; but in other cases the owners, having re- 
f gard to the lower prices obtainable when war is actual or imminent, 
seek to obtain the protection of the neutral flag by transfers which 
: ^*0 merely nominal and collusive. The temptation to fraud, indeed, 
is so great that some States refuse to recognize any transfers made 
/ after the outbreak of war; whilst the practice of other States 
^ varies (p). Hence the subject of transfers to the neutral flag was in- 
- eluded in the programme of the Naval Conference, and after discussion 
an agreement was reached, which is now embodied in the Declaration 
of London, 1909, Arts. 55, 56. The rules as there laid down are, as 
a reference to the text will show (g), somewhat complicated, but 
shortly their- effect is as follows: — (i.) As a general rule the 
transfer of an enemy vessel to the neutral flag, whether made 
before or after the outbreak of war, will be vaBd, unless shown 
to have been made in order to evade the consequences of the 
war; but if it was made before the war the onus of proving it 
to be invalid will lie on the captor, whilst if it was made after 
the war the onus of proving its validity will lie on the neutral, 
(ii.) In aid of the application of this general rule a number of 
subsidiary rules and presumptions are laid d<kwn: (1) As regards 
transfers made before the war — (a) if the transfer was made more 
than 30 days before the war, then there will be an absolute presump- 
tion in favour of its validity if it was unconditional, complete, in 
conformity with the laws of the respective countries, and no control 
or share in the profits was reserved to the vendor, (b) By implica- 
tion it appears that even if the transfer was made less than 

■ 30 days before the war>it will still be valid if the above-mentioned 
conditions were complied with; although in this case it will be open 

■ to the captor to annul it by positive proof that it was made for the 
purpose of evading the consequences of the war. (c) In any case, 
moreover, if the transfer was made wdthin 60 days before the war and 
the bill of sale is not on board, there will be no presumption in 
favour of its validity; although it will still be open to the claimants, 
to establish its validity by proof that the above-mentioned conditions 
were complied with, in which cjase the w?sel will hs released alUiough 
without any claim to compensation for arrest and detention (r) . 


(p) From tlie memoranda presented 
to the Naval Conference, it appears 
that France and Bussia do not recog- 
nize transfers to neutrals unless un- 
conditional and made before the war; 

£ Holhiiid, on tlie other hand, reoognizea 
transfers without restriction so 
i^iong as not made in a blockaded \yoTt\ . 
I^^hust other States, like Spain, follow 
British practice, although in some 
with qualifications: ^ Pari.. 


Papers (1909), Mis9. No. 5, np. 3K 
66, 62,27. V 

(v) App. xiii. c. 5. 

(r) In order to induce vessels 
transferred to another flag to carry ' . 
the bill of sale amongst the ship’a ■ 
papers during the two .months sub- 
s^ucint to the transfer, it is pro- 
vided that if a vessel is transferred 
, within sixty days of the war, then the ^ 

fact her not havihg the biU of siltf 




(2) As regards transfers made after the war— (a) Any such transfer 
will in general be treated as invalid unless the owner can show that 
it was not made with a view to evade the consequences of the war (s). 
(b) If the transfer was made whilst the vessel was in transitu or 
in a blockaded port, or if a right of repurchase was reserved to the 
vendor, or if the requirements of the law of the flag were not ful- 
filled, then the presumption of invalidity will be absolute and the 
vessel subject to condemnation (f). 


ENEMY (W0D8. 

(i) GENEEALLY. 

THE ^«SAir JOSE INDIAHO/’ 

[18U; 2 GaU. 268, 311,] 

Case.] In 1813, during war between Great Britain and the 
United States, the '*San Jose Indiano/’ a ship sailing under the 
Portuguese flag and having on board cargo belonging to various 
owners, was captured by an American privateer, whilst on a voyage 
from Liverpool to Eio do Janeiro. In the present proceedings,, 
which were by way of appeal from a decree of the District Court 
of Maine to the Circuit Court of Massachusetts, the more , 
important questions were: (1) The liability of the ship, restitu-^> 
tion of which was claimed as being a Portuguese vessel and the" 
property of Costa & Co., of Liverpool, a fir in several of whose 
members were alleged to be domiciled in Brazil (a); (2) the 
liability of certain goods which had been shipped by Dyson 
Bros., of Liverpool, to Tlyson Bros. & Finney, of Rio de 
Janeiro, restitution of which was claimed as being neutral 
property, at^ any rate as regards the share of Finney, who ■ 


on board shall render her suspect, and 
have the effect of shifting the burden 
of proof, as regards the bona fides and 
regularity of transaction, from the 
captor to tlfe neutral. ^ 

(s) The effect of this is to throw 
on the owner the burden of establish- 
\^iiig both the bona fide$ and regularity 


of the transactions in accordance with , 1 
the (ioiiditions previously indicated. 

(t) See British Memorandum, 99-^::; 
100; and Report annexed to DeclaraK^ 
tion, Pearce Higgins, 600 et Mq. ^ ^ • 
(a) Then a dependency of Porta- 
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was domiciled and carried on business at Eio(&); and (3) the 
liability of certain goods whidi had been consigned by 
Dyson Bros., of Liverpool, to Dyson Bros. & Finne}^ of Rio do 
Janeiro, but which had been purchased by order and on account of 
one Lizaur, a neutral merchant carrying on business in Brazil, in 
whom the property was consequently alleged to be vested (o). 
In the result, however, all these claims were rejected by the Court 
for the reasons assigned in the judgment. 

Judgment.] Story, J after referring to the facts, proceeded to 
deal seriatim with the various claims that had been made. With 
respect to the ^hip which was alleged to belong to Costa & Co., it 
appeared tliat two members of this linn wore domiciled in England 
and two in Brazil ; but the bill of sale showed t he ship to belong 
to the partners domiciled in England, and hence the ship horsedf, 
even though under the Portuguese flag, being leally owned by 
persons residing in England, must be condemned as lawful prize. 
With respect to the claim of Dyson Bros. & Finney, of Rio, for 
goods shipped to them by Dyson Bros., of Liveri)Ool, it appeared 
from the evidence that the houses at^Liverpool and Rio rtially 
consisted of the same pei'scns, although one of them wiis doniicilod 
at Rio. As to two-thirds of this portion, being the interest of those 
who were domiciled in England, the right to condemn was unques- 
tionable {d ) . As to the other third, being the interest of Finney 
.>who was domiciled at Rio, it was claimed by the captors that this 
should also bo condemned, as being the property of a person con- 
nected with a house of trade in the enemy country who had con- 
tinued that connection after and during the war. As a general 
rule the national character of a persoi\>for this p;urpose depended 
on his domicile. But the property of a person might acquire a hostile 
character altogether irrespective of his residence, either through the 
origin of the property or the traffic in which it was engaged : as 
where such property was embarked in a colonial or coasting or 
any other privileged trade of the enemy, or was the produce of 

(6) These two firms virtually eon- on account of Lizaur, but Dyson Bros., 
sisted of the same parties, although of Liverpool, not beiiif^ willing to trust 
the Brazilian business was carried on the former had consigned the goods 
by Finney, who was domiciled at Rio. to the firm of Dyson Bros. & Finney. 

■ (o) These goods had been ordered (d) SHpta, p. 25. 
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^an ostato owned in the enemy country (e). The principle appeared 
to be that where a person was engaged in the ordinary or oxti*a- 
ordinary commerce of on enemy’s country on the same footing 
and with the same advantages as native resident subjects, his 
property so employed was regarded as incorporated into the com- 
merce of that country, and was subject to confiscatioj), whatever 
might bo his residence. And this appeared to be reasonable; 
for such trade had a direct effect in adding to the resources and 
revenue of the enemy and in alleviating the pressure of fhc war. 
There was no reason, therefore, why ono who enjoyed the pro- 
tection and benefits of the enemy’s country should not, in refer- 
ence to such a trade, shore its dangers and losses. It would be too 
much to hold him entitled by mere neutral residence to carry on a 
substantially hostile commerce and yet to have all thc5 advantages 
of the neutral character. The case before the Court came fully 
within the range of this principle (/) . Nor was its application 
affected by the fact that the shipment in this case was from the 
enemy country to iiio connected house in the muitral country. 
Hence the share of Mr. Finney, who was domiciled in Brazil, must 
follow the same fate as the other shares in this part of the cargo. 
With respect to the claim on behalf of J. Lizaur, tlie only ques- 
tion was in whom the property vested during its transit. If it 
vested in Lizaur then it should be restored, but if in tho Hliippers 
then it should be condemned. It was contended that no interest 
remained in tho shippers ex(H3pt a rnorc' right of stoppage in tran- 
situ. But the doctrine of stoppage in transilu applied only in the 
case of insolvency — and presupposed not only that pro))orty had 
passed to the consignee but also that possession was in a third 
party— and could not therefore touch a ease whei’o tli(» actual or 
constructive possemp;Q;<^till remained in the shipper or his exclu- 
sive agent. The liue rule was that where a merchant abroad in 
pursuance of orders either sold his own goods or purchased goods 
on his own credit, thereby becoming tho owner, no property would 
vest in his correspondent, until the former did some notorious act 
to divest himself of his titk', or else parted with possession by an 
• 

(e) The Phoinix (5 C. Rob. *20); (3 C. Rob. 46) ; The JongeKUa- 

The Dree Gebroedere (4 C. Rob. 232). einn (5 C. Hob. 802); The Herman 

(/) Reference was mMe to Port- (4 C. Rob. 228); and other eaaiM*, 



jTictual and unconditional delivery for the use of such corrosponi^ 
j dent. Until then the former must be deemed to retain tho ^ 
exclusive property as well as possession. And this was not only 
,tho general law, but the prize law of the country. For this reason 
vthe claim of Lizaur must also be rejected. 


' This decision, although not that of a Court of last resort, is note- 
worthy both as procHjetling from a judge of the first autliority in 
this branch of law, and as embodying a compendious statement of 
■the principles governing -the liability of property, both in ships 
and goods, under the Anglo-American practice; although the con- 
clusions arrived at will, on some points, now need to be revised in 
deference to recent (Conventions. ( 1 ) In the first place, it affirms and 
illustrates the liability, under that practice, of vessels which, oven 
though under the neutral flag, belong to persons domiciled in the 
enemy country; although on this point the (loeisioii must now be read 
in the light of the provisions coniaiiiod in the Declaration of London, 
in so far as that Declaration may hecoino 0 ]>erative {g ). (2) Next, it 
affirms and illustrates the Anglo-American rule, that the liability of 
goods also depends primarily on the neutral oi* (^lemy characjter of the 
owner as ascertained by his domicile (fc) ; although this again is nou 
qualified by the provisions of the Deedaration of Paris (7/.) iinrler 
which the neutral flag covers even enemy goods, with the exception of 
contraband of war. (3) At the same time it recognizes the existence, 
under the Anglo-American practice, of cases in which an enemy 
' character will l)e attributed to persons and their property for the pur- 
poses of marilimo <*aptusQ, on other grounds than domicile or resi- 
dence in the enemy country. Those (X)mprise cases -(a) where a 
person, even though resident in a neutral country, has an interest in a 
; nousG of trade in tlie enemy country (1), which, as we hav<' seem, has 
the effect of investing him with an enemy character as regards all pro- 
perty connected with that interest (m); (b) whore a person, even 
though residenlfiii a neutral c?ouutrv, carries on some privileged trade 
of the enemy, which again invests him with an enemy cliaractor 
08 regards property connecto<l with tJigt trade (jj); and »c^ whore 
a person, even though resident in a neutral country, owms an estate 
in the enemy country, which has the effect of investing him 
with an enemy character as regards the produce of siich estate still 


(jf) Soe Art. 67; and p. 143, nupra, chant merely has a resident avent in 

(A) Art. 2. the enemy country, the a^rent in such 

(A) Sttpra, p. 23. heing only an instrument for facilita- 

■ (?) That is, if he retains it after ting business that origtnati^s in and 

the war: see Wheaton (Dana), 419. i« properly connected with the neutral 

■■ (m) See p. 25, mpra, and casM country! son Hall, 494. 

there cited. But this will not apply (m) Infra, p. 155. 

; to. the OMO where a neutral mer- 
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;]^ in his hands (o). (4) Finally, the judgment deals with 

the tests to be applied in determining the enemy character of pro- 
perty consigned by an enemy to a neutral (p). These cases, in so 
far as they have not already been dealt with, will be considered in 
the sections iinmediatoly following; although, as regards all alike, 
it is necessary to remember that the question of the liability of goods 
by reason of their enemy character can now only arise when they 
are found on enemy ships—a limitation which greatly narrows their 
scope. 


(ii) PEOPERTY EMBARKED IN A PRIVILEdED 

TRADE. 


THE AHNA CATHARINA. ' 

[1802; 4 C. liob. 107.] 


^’Case.] In .1801, during war between (5 rent Britain on the one 
hand, and Spain and liolland on the other, the “ Anna (^Jatharina,** 
a Danish vessel, was cai)turod by tlie British whilst o.n a voyage 
from Hamburg to a Spanish port, with a cargo of limui, wines 
and cheese. The cai’go appeared to have Isum shippj‘d under the 
following circumstances: In 1799 a contract was made belw^ecn 
the Spanish Government of ,tlie (Jaracas and one Robinson, an 
American ti*adt?r at Curagoa, for the punhase by tin? latter of all 
the tobacco in the Government warehouses at Porto Gaballo, La 
Guayra, and Guyana, payment to bo made in flour, dry goods, 
and specie. Messrs. Soniag & (]o., of Hamburg, were (intrusted 
by Robinson with the carrying out of this contract, Robinson 
taking one-thii*d ofjd^he prolfe:^. In the result the cargo was (jon- 
demned on the ground tliat, having been shipped under a (xmtract 
with the Spaniih Government, it was to be regarded as Spanish 


(o) See p. 166, in/ra. It may, in- 
.do^, be a queatlon, and one highly 
important nnder Art. 68 of the De- 
claration of London, whether in all 
these oases the hostile character is not 
an attribute Aither of the property 
than of the person; and, therefore, ex- 
eluded by virtue of that section, in so 
.1^ as it may become operative: see 


p. 162, in/r/t. But in the .\nglo- 
Ameritmn decisions the enemy charac- 
ter of flpoods appears throughout to 
bo based on the enemy oharoofcor of 
the owner; a view which if upheld , 
would leave them operative under that 
sec*tion. 

(p) Infra, p. 158. 



154 ' Coies a/nd Opmiotu m Iniermtimal Law. 

proporty ; and also on the ground that the nature of the oontraot, 
involving ae it did the grant of a monopoly by the Spanish 
Government, was such as to impress on tho persons carrying it 
out the character of Spanish traders, and consequently to imbue 
them with a hostile character. 

Judgment.] Sir W. Scott in his judgment, after considering 
the nature of the contract between Bobinson and the Spanish 
Government, held that although such a contract became illegal, 
as involving a trade with the enemy, as from the time when 
CuraQua passed into the hands of the British and Bobinson 
became subject to British law (a), yet the consequences of such 
illegality would not affect the property in tho hands of Sontag & 
Co., on whoso behalf tho claim was made. But on the question as 
to whether such property was not liable as enomy propei’ty, the 
learned Judge, after reviewing the circumstanoes, held that inas- 
much as it was going in time of war to the port of a belligerent, 
under a contract to become the property of 'the bellig(;rent imme- 
diately on arrival, the property must be considered as being in 
the Spanish Government, and therefore as having a hostile 
diaracter. As to the further question whether the contrnct did 
not fix on Bobinson and those claiming under him the character 
of Spanish traders, he also held that a contract of that kind, giving 
Bobinson a monopoly of trading rights, taken in conjunction with 
the fact that he had a resident agent on Spanish territory for the 
' purpose of carrying out the undertaking, had the effect of imbuing 
him with a Spanish, and therefore a hostile character. As to 
Messrs. Sontag & Co., they had participated in the benefit of this 
contract under arrangements madejjty Bobi^on, and they must 
therefore be deemed to take it subject to its legal consequences, 
among which was that of the liability of the car^o to condemna- 
tion in the event of its capture by an enemy of Spain. The cargo 
was therefore condemned ; a claim for freight being refused on 
account of some prevarication in the evidence. 

(fi) Ouracoa surrendered to the British in 1800 ; althonffh afterwards restored to 
Holland. • 
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The 861201*6 in tliis case was, it will be seen, effected an a neutral 
vessel, which would not now be permissible if it could be shown that 
the vessel was in fact entitled to iiy the neutral flag. Subject to this 
reservation, the case serves to illustrate (1) that the acquisition by 
Great Britain of what was previously enemy territory will have the 
effect of suspending or abrogating alt contracts subsisting between 
persons there domiciled and persons domiciled in the enemy country, 
although tills will not affect any property passing thereunder which 
has already become vested in neutrals (b); (2) that goods consigned 
to the enemjr country under contract to become the property of persons 
there domiciled are liable to condemnation as enemy property (c); 
and (3) tliat pi’operty, even though owned by a neutral, will be 
deemed to have hn enemy character if embarked in a trade which 
is carried on by virtue of some special privilege or monopoly granted 
by the enemy Ooverniiient. According to the Britisli practice, 
moreover, the same character will attach to property embarked in 
a trade which prior to the war was confined to enemy subjects, or 
which is undertaken in relief of the enemy from the pressure of the 
war (d). 


(iii) THE UNSOLD PEODUCE OP SOIL OWNED IN 
ENEMY TEERITORY. 

THE “PHffiNIX.’’ 

[1803; 5 C. Rob. 20.] 

Case.] During war between Great Britain and Holland, the 
‘‘Phoenix” was captured when on a voyage from Surinam to 
Holland, and brought in for adjudication. The cargo was claimed 
on behalf of persons then resident in Germany, as being tho 
produce of estates owj)ed by tjjiera in Surinam. Nevertheless, the 
property was condemned as being tho produce of the soil of enemy 
territory still remaining in the hands of the owners of the soil. 

Judgment.] Sir William Scott, in giving judgment, laid it 
down as a fixed principle that the possession of the soil impressed 

(d) /Supra, pp« 81, 66. Frow Anna Catharina (6 C. Rob. 

(o) Infra^'p, 168. % 161); The Honiara, Takahaflhi, 633; 

(d) See The Immanuel (2 C. Bob.* infra, p. 463; and, as to the personal 
186); j?afid!t6or^ (4C. Rob. 121); derivation of this character, tuprUf : 
The Princeeea (2 C. ^b. 49); The p. 163, n. (o). 
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upon the owner tho character of the countiy, so far as the produce/ 
of that plantation was concerned, and whilst this was being trans- 
ported to any other country, whatever tho local residence of tho 
owner might be. In the present cascj the estates in question were 
acquired by descent, and as such they wor« by no means marked out 
for any favourable distinction . Tf they had been a late acquisition, 
there might have been room for the supposition tliat they had 
been acquired whilst tho place was under British control, and 
that tho owner had been induced by that circumstance to form an 
establishment there under the protection of the British Govern- 
mont. But having fallen by descent on these persons from their 
ancestors in Holland, these plantations must he considorod to carry 
with them the disadvantages €is well as the advantages att:iching 
to the Dutch character. Being tlie produce of th(^ claimant’s 
own plantations in the colony of the enemy, the property must 
fall under the general law, and must be pronounced subject to 
condemnation. 


% 


Under the British and Aiuon(*an practtice, (he owner of an 
estate in the enemy country (a) is regarded as having an enemy 
character ill respect of the prodiuje of that estate so long as it 
remains in his hands, oven though he may be resident else- 
where. This is sometimes treated as a special exception, based 
on the fact that the ownership of laud iu the oneiny country identi- 
fios the owner to that tent with the interest of the enemy State (b); 
but in fact it appeam to bo only a particular application of the 
vnle already referred to, which treats the carrying on of any business 
in the enomy territory, including agriculture, as conferring an enemy 
character as regards all proiiorty connected therewith until it has 
passed into other hands (c). This decision was followed in the 
American decision of Bentzen v. Boyle (9 Cranch, 191), where it was 
held tliat a cargo of sugar, the pi'q^luoo of ^tates in Santa Cruz, 
but owned by a person resident in Denmark, was liable to capture and 
condemnation as enemy property during war between Great Britain 
and the United States, on the ground that SantogCruz must, since 
its seizure by Great Britain, be regarded as enemy territory, and 
the sugar as the produce of enemy soil still in the hands of the 
owner (d). 

(«) Supra, pp. 32, 83. (e) See Westlake, ii. 152; and p. 

(5) See Thfi Vrov' Anna Catharina ' 16% nupra, 

(5 C. Eob. at 167) ; Hall, 497. ^ (rf) Scott. 698. 







f (iv) GOODS PASSING BETWEEN NEUTRALS AND 

ENEMIES. 

THE “ SALLY 

[1796; 3 C. Rob. 300, n.] 

Case.] In this case the question was whether a cargo of corii^ . 
which had been shipped in America for a Froneh port and cap- 
tured by the British, during war between Great Britain and 
France, was liable to condemnation as enemy property. The 
corn had been (^hipped by an American lirm at Baltimore, osten- 
sibly at the risk and on account of another American firm’ ; but 
was in fact consigned, by endorsement of the bill of lading, to 
an enemy ; the evidence tending to show that it was really in- 
tended for the French Government. The cargo was condemned 
by the Lords Commissioners of Appeal on the ground that in 
the circumstances, and as property consigned by a neutral to a 
hostile port to become the property of the enemy on arrival, 
it must be regarded as enemy property. 

Judgment.] In the judgment it was stated to be a rule of 
the Prize Courts, that property intended to be delivered in the 
enemy’s country and under a contract to become the property 
of the enemy immediately on arrival, was, if taken in transitVy 
to bo considered as enemy property. Where such a contract was 
mode in time of peace or without any t?ontoinplatiori of war tlio 
rule did not apply. But in a cawj like tlicj prc?«ont, where the 
form of the contraej^ was fn^mod directly for the purpose of 
obviating danger apprehended from approaching hostilitifis, the 
rule would take^ effect. Although by the bill of lading tlio pro- , 
perty purported to be on account and at the risk of an American. 
merchant, the evidence went to show that it was really intended : 
for the French Government. Assuming that it was to l)ecome 
the property of the enemy on delivery, capture would Ik? con- ; 

(a) This case deals tvifch property property con 8 ign 0 | by an enemy 
V : by a neutral to an eneiny. a nentnd, see ThmSan Jom ^ 

% an example of the converse case of : p. 149, supra, f , ^ ■ ^ 
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sideired as delivery ; and aa the captora, by the righta of war> 
stood in the place of the enemy, they were entitled to have the goods 
passing under such a contract condemned as enemy property. 


As a general rule, where goods are consigned by a merchant in one 
country to a merchant in another, the property in them is deemed to 
vest in the consignee as from the time when they are delivered to the 
master of the ship by which they are to be carried, the master being 
treated as the agent of the consignee for this purpose. In time of 
peace this presumption may be varied by agreement or custom of 
trade. But in time of war — and where goods are consigned by a 
neutral to an enemy — ^such an agreement or custom would not be 
recognized by the British and American Prize Courts, for the reason 
that such an indulgence would inevitably be taken .advantage of by 
enemy consignees as a means of protecting the property from capture 
during transit (b). Nevertheless, in the converse case — where goods 
are consigned by an enemy to a neutral, and these are taken on an 
enemy vessel — they will, as we have seen, be presumed to be enemy 
property, and will be liable to condemnation unless it is shown that 
the property in them has already become vested in the neutral con- 
signee, and that the consignor retains no further interest therein (c). 
In such a case, in fact, the law imposes on the neutral consignee the 
burden of proving that the property in the goods has become vested in 
him fully and finally, save only for the consignor's right of stop- 
page in transitu in the event of the cousignoe’s insolvency (d). Nor 
does this rule appear to be unreasonable, having regard to the fact 
that in the case of a sale which is genuine and complete such 
])roof is always at the disposal of the consignee (a). 

(v) TRANSFERS MADE IN TBANSITIL 

THE <<yROW MABOAEETHA.*' 

[1799; 1 G. Bob. 886.] 

•Case.] In this case it appeared tha^ in 179?, before the outbreak 
of war between Groat Britain and Spain and Holland, certain 
pai'cels of brandy had been shipped by Spanish merchants and 
consigned in Dutch vessels to a firm in Holland. During transit 
these brandies were transferred to one Berkeymyer, a merchant 

(6) The Packet de Bilboa (2 C. , (rf) The Josephine (4 0. Bob. 26); 
Ii(»b. 133); The Anna Catharina (i '!} The Franoee (8 Crarch, 354); and 
,0. Rob. 107). > The Carlos F, Boses (177 U. S. 655). 

^ (o) The San JoM Indiano (2 Gall. («} See Lutifi, 85. 

^‘i68); pp. 151, 156i«tipr<i. 



Enemy Property. 169 

of Hamburg; but before they arrived at their destination war 
broke out, with the result that the vessels were captured by the 
British and condemned. It was now sought to condemn the 
brandies, on the ground tliat having once been shipped as enemy 
property their enemy character (fould not be divested by transfer 
to a neutral during transit. But in the result rcvstitution was 
decreed, for the reasons given in the judgment. 

Judgment.] Sir W . Scott, in giving judgment, observed that 
although in Jime of peace a transfer in transitu was perfectly 
permissible, yet whore a state of war existed or was imminent 
the property in goods must be deemed to continue, until actual 
delivery, in those parties in whom it was vested at the time of 
the shipment. This arose out of the conditions of war which 
entitled a belligerent to seize upon the goods of his enemy. If 
such a rule did not exist all goods shipped in the enomy^s country 
would be protected by transfers which it would be impassible 
to detect. He therf^ore recognized it as a rule of the Court, 
that property could not be converted in transitu. This rule, 
however, became applicable only on the outbreak of war, and 
had no application to transactions that took place during time 
of peace. In the present case the transfer in transitu, having 
occurred before the war and in time of peace, must be adjudged 
according to the ordinary rules of commerce, and there being 
nothing to raise any suspicion as to its hona fides, the cargo 
must be restored to the claimant. 


It often happens that goods are not shipped to any named 
consignee, the shi2;)^iiig <kx.'umentH being iiiei'ely endorsed to 
the order of the merchant who ships tlioni, or to that of 
the banker to whom he sells his bills, with the result that the 
ownership often changes during the voyage. In time of peace it 
is quite competent to an owner in such a case to transfer his 
interest, even though the goods are in transitu. But in time of 
war, according to the rule of the English and American Prize 
Courts, goods belonging to an enemy, once ship]ped, will retain their 
enemy character until they reach their destination, and no transfer 
of them to neutral will be^ effective, so as to defeat the right of 
capture, unless the transferee has actually taken possession of them. 
As was remarked in the judgment, if such a rule did not exist, all 








^i^diby goods would be' protected by transfers which it would be; 
c! impossible to detect. Transfers of goods in transitu made before ^ 
the war are, indeed, primd facie valid, but even such transfers will ■ 
be invalidated if they can bo shown to have been made in contem-' 

S lation of war and with a view of avoiding its consecjuences (a), 
Fevertheloss, if before capture a neutral consignor exercises a right 
of stoppage in transitu on the bankruptcy of the enemy consignee — 
a right conferred both by the English law and in most other systems 
;:*—the re-transfer in law of the goods to the original owner will be 
recognized, notwithstanding that it occurred whilst the goods were 
in transit (b). 


0VT8TANDING INTERESTS IN ENEMY VESSELS' 
OR GOODS. 

THE ‘‘TOBAGO.’ 

[1804; 6 C. Bob. 218.] 

■ - . . . * 

Case.J This was a case of claim to a captured French vessel, 

made on behalf of a British resident, as the holder of a bottomry 

bond on the vessel executed in hie favoui* by the master of the 

ship before the commencement of hostilities between Great Britain 

and France. The ol^im was, however, rejected on the ground 

that the Court could not recognize liens on an enemy vessel, even 

though created before the war, and even though in favour of 

neutrals or British subjects. 

Judgment.] Sir W. Scott, in giving judgment, observed that 
the integrity of the transaction was not impeached. The ques- • 
tion, however, was whether the Cqprt couljJ, consistently with 
the principles of law that governed its practice, afford relief. 

A bottomry bond given in peace to relieve a ship^ in distress was :• 
indeed regarded with favour by the Court. But could the Court 
recognize such bonds as titles to property, on which a claim for resti- ; 
tution could be founded in a Court of Prize? The total absence j 

(fl) The Jan Frederick (6 0. Bob. 268. 311); and as to ^ the riffht of ; ;1 
!128) ; The Ann Oreen •(! Gall. 274; Btoppago in transitu in En^liui law, ^*-; 
Scott, 620). the Sale of Goods Aot, 1893, sa. 44;^ 

San^J (2 



%y of any precedent showed that that had not been the practice oC 
V the Court. A person advancing money on a bond of this nature 
" acquired no property in the vessel; he acquired the jus in rem 
but no jti8 in re until after appropriation by judicial process . 
The property therefore continued in the former owner. But if 
there was no change of property there could be no change of 
national character. Those lending on such a security must take 
it subject to the risks of war. It was claimed, indeed, that the 
captor took the thing cum mere ; and this was no doubt true 
where the mm was immediately and visibly incumbent on it. 
But it was a very different thing to claim the same consideration 
for a mere right of action residing in a neutral. It was obvious, 
too, that claims of this character might be so framed that the 
Court could not examine them with effect, as being private con- 
tracts between parties who had an interest in colluding. The 
right of capture over enemy property, therefore, operated with- 
out regard to secret liens possessed by third parties. Nor did the 
right of capture operate on such Hens in cases whore the property 
itself was protected from capture. If such a claim as the present 
were allowed, a captor would be subject to the disadvantages of 
having neutral liens set up to defeat his claims on hostile pro- 
perty whilst he could never entitle himself to any advantage 
from hostile liens on neutral property. All consideration of such 
liens or incumbrances must therefore be excluded. 


On grounds both of principle and convenience, the Courts, in cases 
of maritime capture, reject all claims founded on liens arising out of 
bottomry bonds, mortga^s, the supply of necessaries, and bills of lad- 
ing. Where such liejis exist over enemy property in favour of neutrals 
or subjects they are pjprridd^ by the claims of the captor. Where 
they exist over neutral property in favour of enemies they cannot 
bo attached by the captor (a). And this principle is applied by 
the British and#American Courts equally to ships and goods (h). 
Nevertheless, the lien of an unpaid vendor is, as wo have seen, recog- 

(а) Supra, 146. exceptional cases in relation to out- ' 

(б) The Hampton (6 Wall. 372); ilay, The Belvidere (1 Dods. 353); The 
The Marianna (6 C. Rob. 24); The y; Aina (Spinks, 8); and for a case de- ■ 

. Battle (6 Wall.*498) ; The Ida (Spii^, cided during the Russo-Japanese war, w 
26); The Carloe F, Hoeea (177 IT. o. The Niffretia, Takahashi, 662, * 

Soott, 637); and as to eertain 


w 
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nized to the extent of supporting a re-transfer from an enemy con- 
signee to a neutral consignor, in the event of the bankruptcy of the 
former (o). 


General Notes. — The Enemy Character of Goods generally . — 
The question of the liability of goods, as having an enemy 
character, can now only arise as to goods found in enemy 
vessels (d). As regards such goods, the Declaration of London 
now provides that in the absence of proof of their neutral 
character they are presumed to be enemy property {e) ; which 
merely gives expression to the customary rule already referred 
to (/). It is also commonly recognized that the ehemy character 
of goods depends on the enemy character of the owner (gf). But 
this, as has already been pointed out, is determined according to 
the practice of one group of States — ^including Germany, Austria, 
France, Italy, and Russia (fe) — by the principle of nationality; 
whilst according to the practice of another group of States — ^includ- 
ing Great Britain, the United States, Japan, Holland, and Spain — 
it 18 determined primarily by the principle of domicile (i). At the 
Naval Conferenoo it was found impossible to reach any agreement 
on this subject. Hence the Declaration of Lomlon, Art. 58, merely 
provides that the neutral or enemy character ef goods found on boaril 
an enemy vessel shall be determined by the neutral or enemy 
character of the owner. This, it will be seen, makes no provision 
as to how the neutral or enemy character of the owner shall be deter- 
mined; and thus leaves the question between “nationality*^ and 
“ domicile ** open for future settlement, either by convention or by 
the International Prize Court. But until then the Courts of Great 
Britain and the United States will, even if the Declaration of London 
should be adopted, continue to apply the test of domicile. 

The effect of Art. 58 on other tests applied under the British 
practice. — It will have been noticed that the British and 
American Courts recognize, in addition to domicile, other grounds of 
liability, such as the possession of a house of trade or an agricul- 
tural estate in the enemy country, or the conduct of a privileged 
trade; any of which will confer an^ enemy character as regards 
property connected therewith, irrespective oi the residence of the 
owner If the Declaration of London should be adopted, the 
question will necessarily arise as to how far these ancillary tests of 
enemy character are affected by Art. 58. As to this it is oonoeived 
that the real principle underlying the British and American deci- 

(c) Supra, p. 160. (^) See p. 153, n. (o), Bu/pra. 

id) Declaration of Paris, 1856, -T (4) See Pari. Papers (1900), Misc. 

Art. 2. No. 5, pp. 31, 2, 24, 46, 66. 

(c) Art. 69. <0 Ihid. 27, 50, 62. 

(/) See The Carlos F. Roses (177 (4) Supra, pp. 166, 166. 

IJ. S. 656); and p. 141, supra. .. 
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siona on this subject is that of hostile association; the existence, that 
is, of some bond— implying protection and trade benefit on tihie one 
hand, and subjection to the enemy control cind contribution to his 
resources (2) on the other-~rwhich serves to identify the person in 
question with the enemy State, either fully, as in the case of domicile, 
or quoad all property connected with the source of hostile associa- 
tion, as in other cases. And it is this underlying principle— of which 
'‘domicile” is really only an application (m) — which really has to 
be contrasted with “nationality.” If this be so, then it would seem 
that none of these applications of the Anglo-American doctrine 
would strictly be affected* by Art. 58; for the reason that they are all 
deductions from the common principle of hostile association, which, 
under that doctrine, is deemed to confer upon the owner of the goods 
a general or limited “ enemy character,” as the case may be — ^within 
the meaning of Art. 58. But if. the test of “nationality” should bo 
ultimately adopted, then, of course, the whole fabric on which the 
Anglo-American doctrine is built up would fall to the ground. 

Transfers in transitu. — ^With respect to these, the Declaration of 
London now provides that enemy goods on board an enemy vessel . 
shall be deemed to retain their enemy character until they reach their 
destination, notwithstanding any transfer effected after the outbreak 
of hostilities and whilst the goods are being for warded (n) . This, 
again, merely gives of^pct to the rule now generally recognized that 
the enemy character of goods cannot ordinarily (o) be changed 
during their transit; which is itself based on the grounds set forth 
in the judgment in The Vrow Margaretha(p). But whereas, under 
the British practice, transfers made before the war, even though 
primd fade valid, may be vitiated by proof that they wore made 
in contemplation of war and with a view to evade its conse- 
quences (g), under the provisions of the Declaration of London this 
will no longer be the case, and to this extent the British rule will 
need to be revised if the Declaration should become operative. 

The Lien of an Unpaid yendor, — Notwithstanding the rule that 
transfers in transitu will not in general be valid if made after the 
war, the Declaration of London provides, in effect, that if prior 
to the capture of goods consigned by a neutral to an enemy the 
former exercises, on the bankruptcy of the latter, a recognized legal 
right to. recover the g.^s, th^ will regain their neutral character (r). 
This, whilst not otherwise impugning the rule that neutral liens 
over enemy goods may bo disregarded (s), or the rule which forbids 
transfers in traflsitu after the war, yet recognizes the lien of an 


(l) Including taxation, whether 
ordinary or ex&aordinary. 

(m) Although it has been sought to 
extend it by the use of the term com- 
mercial domicile”: see vol. i. 209.^^ 

(h) See Art. 60, par. 1; App. xiii. 
c. 6. 


(o) And saving the case mentioned 
below. 

(p) Supra, p. 159. 

(v) Supra, p. 160. 

(r) See Art. 60, par. 2; and at 
to the actual terms employed, App.- 
xiii. o. 6. 


(s) Supra, p. 161. 





;uimp^d Ofiutial vendor, in to &r as to treat as valid the le-transfer : 0 
V to him which will take plaoe upon the exercise of a right of ;0 
if stoppage in transitu on the bankruptcy of the enemy consignee, so 
v long as this right is conferred by the law which governs the contract 
I and has been exercised before actual capture. This agrees in the 
|>main with the Anglo-American practice already described (t). 


I? 

I RESTRICTIONS ON MARITIME CAPTURE. 

0(i) STATUS OF ENEMY MEECHANT' VESSELS ON 
OUTBREAK OF WAR. 

THE ‘‘BTJEHA VEHTURA” 

[1899; 176 U. S. 384.] 

’ Case.] On the 25th April, 1898, the United States issued a 
declaration of war against’Spain, which, amongst other things. 
If recited that a state of war had existed since the 2l8t April. On 
^ the 22nd April the “ Buena Ventura,” a Spanish merchant vessel, 
K,. was captured by a United States cruiser oB the American coast, 
and sent in for adjudication. The “ Buena Ventura ” had arrived 
Iff from Cuba at an American port about the Slst March; had 
if? left that port on the' I9th April ; and was at the time of her 
gs^oapture proceeding to another American port for the purpose 
jp: of taking bunker coal. At the time of capture, those on board 
her were unaware of the war. On the 26th April, 1898, the 
10 President issued a proclamation providing, in effect— (1) that 
Spanish merchant vessels in any ports or places within the 
United States should be allowed till the 2l8t May, 1898, 
0? inclusive, for loading and departth^, should, if met at 
I - sea, be permitted to continue their voyage, if it appeared that 
their cargoes had been taW on board within the time allowed, 
0- and subject to the condition of their not having on board 
10;. any officer in the naval or military service of the enemy or con- 
traband(o); and (2) that any Spanish merchant vessel which, 
prior to the 2l8t April, had sailed from any foreign port for any 

(0 p. 132. v 

Or any despatoh turn or |^^.8pa^ Goveranteat; sect. 4, ; 
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port or place in the United States, should permitted to enter, < 
discharge, and depart, and should, if met at sea, be permitted to. 
continue her voyage to any port not blockaded (6). In the Dis- > 
trict Court a decree of condemnation was pronounced (o) ; but 
on appeal to the Supreme Court this decree was reversed, and 
the vessel released. ' 


Judgment.] In the judgment of the Supreme Court, which 
was delivered by Peckham, J. (d!), it was laid down that, in view 
of the fact that enemy merchant vessels carrying on innocent com- 
mercial enterprise either at the time or just before the time when 
hostilities began were according to the later practice of civilized ; 
nations entitled to liberal treatment, the terms of the President’s • 
proclamation ought to receive the most extensive interpretation 
of which they were capable (e). The provision that “Spanish 
merchant vessels in any ports or places within the United States 
shall be allowed until May21st, 1898, inclusive, for loading their 
cai-goes and departing” might be held to include (1) only vessels ' 
in port on April 26th when the proclamation was issued ; or 
(2) those in port on April 21st, when war was declared by Con- 
gress to have begun ; or (3) not only those then in port, but also 
any that had sailed therefrom on or before May 21st, whether 
before or after the commencement of the war or the issuing of 
the proclamation. The Court preferred to adopt the last interpre- 
tation. Although the proclamation did not in so many words 
include vessels which had sailed from the United States before 
the commencement of the war, such vessels were clearly within 
its intention, under the liberal construction which the Court felt 
bound to give it. ^ attribute to the Executive an intention to 
exempt vessels which had sailed from United States ports after ; 
April 21st an^ before^May 21st, and to refuse it to vessels which 
had sailed before April 21st would be altogether unjustifiable*/^ 
Hence, in the present case, the vessel, although she had actually;/ 
left .a United States port on April 19th, must be released. Ih] 
view, however, of the fact that at the date of seizure, April 22nd^^; 


(&> Sect. a. • 

(c) The vessel was in fact ordered to 
be sold; the proceeds, however, beii^ 
/'{delated jto abide the resnlt of appeaL 

A'-;.-- 


(d) Fuller, G.J., and ' Gray and/ 
McKenna, JJ., dissenting. 

(e) The Phosnix (1 Spinkij $06) ' 
a^ Argo (Spinks, 
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the proclamation had not actually been issued, restitution would 
be granted without damages or costs (/) . 


The terms of the proclamation issued by the President at 
the commencement of the Spanish-American war of 1898, afford 
an illustration of what is spoken of in the judgment as “ the later 
practice of civilized States ” in its more liberal form. Briefly 
that practice was one under which enemy merchant vessels found 
either in or on their way to the national ports, after the 
commencement of hostilities, were, under certain conditions, 
exempted from capture, and commonly allowed do return un- 
molested to some port of their own country (151). In The Bueftia 
Ventura the Supreme Court, as we have seen, gave to this practice, 
as embodied in the President’s proclamation, the broadest possible 
interpretation. In the cose of The Pedro (175 U. S. 364), however, 
it was held not to apply to a vessel trading from one port of the enemy 
to another, and carrying cargo exclusively for the enemy, even though 
under contract to proceed ultimately to a United States port. In The 
Pariama (176 U. S. 535), it was held not to apply to a vessel which, 
although otherwise within the protection of the proclamation, was 
carrying an armament susceptible of use in war, and was moreover 
under contract to the enemy Government foV use in war. In The 
Nadajda (Takahashi, 604), it was held by Japanese Courts not to 
apply where an enemy vessel had remained in port after the days of 
grace had expired. This practice has, as we shall see, now been 
embodied, although with some stints and deductions, in the Hague 
Convention, No. 6 of 1907. But in cases not covered by the Con- 
vention, vessels which enter an enemy port after the war will still 
remain subject to the ordinary rule of maritime capture (h). 


Gbneral Notes. — The Position of Enemy Merchant Vessels on the 
Outbreak of War: (i) Under the Customary Law, — Enemy mer- 
chant vessels found in the national ports after the commencement 
of war remained liable to capture lonff afte^he practice of appro- 
priating enemy property on land had%een"1!P general abandoned; 
the capture in such a case ranking as a maritime capture (j). But 
about the middle of the 19th century we notice tl^ rise of a new 
usage, under which, in its more liberal form, eneniy merchant ves- 
sels, whether in or on their way to the national ports, were allowed 




The proceeds of sale were 
to be paid over to the claimant 
without any dWLuction for costs in the 

S roceedinffs, and subject only to a de- 
uotlon of expenses properly incident 
to the custody and preservation of the, 
^ »le> . ; 


(g) Infra,' 167.’ * 

^^(A) The Johanna Emilie (1 Spinks, 

As to the more rigorous practice 
of seizing such vessels m anticipation 
of war, see vol. i. 338. 
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to depart, or to enter and depart, as the ease might be, within a 
time ued by proclamation, and tWeafter ta return unmolested to. 
some port of their own country, subject only to their being unarmed 
and not having contraband on board. This exception to the ordinary 
rule of maritime capture was based on the ground that both good 
faith and mutual interest required that vessels carrying merchandise 
to a county' for the use of the inhabitants should be protected against 
the surprises of war. This practice began in 1854, when, on the 
outbi'eak of the Crimean war, Great Britain and ^France allowed 
BussiaJi merchant vessels then in British or French ports six weeks 
within which to load and depart, whilst vessels which had already 
sailed for such ports were allowed to enter and discharge their 
cargoes and to* return unmolested to any port of their own country 
not under blockade; Kussia making similar concessions (;). A 
policy similar in its general tenour, but varying greatly as regards 
time and conditions, was followed in the subsequent wars. So, in 
the Austro- Prussian war of 1866, Prussia conceded to enemy vessels 
a period of six weeks' grace. In the Franco-German war of 1870, 
France gave one month’s grace to enemy vessels both in port or on 
tlieir way to port; whilst . Germany purported to grant complete 
immunity from capture, although this was subsequently withdrawn. 
In the Busso-Turkish war of 1877 Eussia only granted to enemy 
vessels which were thon in port time to unload and depart. In the 
S))anish -American war of 1898, the United States, as we have seen, 

f ave one month and exempted vessels on their return voyage; but 
pain gave only five days, and did not in terms prohibit capture after 
departure or provide for tlie entrance or discharge of vessels that 
had sailed for Spanish ports before the war(&). In the Eusso- 
Japanese war of 1904, Japan gave seven days to enemy vessels 
already in port, and allowed vessels that had sailed prior to the 
9th February to enter, unload and return, subject to the observance 
of certain conditions; but Eussia gave only 48 hours, and did not 
exempt vessels on their return voyage. There was thus an inchoate 
usage of exemption, although it was not either sufficiently uniform 
or sufficiently long established to rank as an obligatory custom. 

(ii) The Hague Convention. No- 6 of 1907. — The question was 
considered at the H^ue Conference of 1907, and after prolonged 
discussion an agreement was reached, which is now embodied in the 
Convention “relative to the status of enemy merchant ships at the 
outbreak of wag.” But the terms of this Convention — ^representing 
as they do a compromise between the conflicting views of those who 
asserted and those who denied the obligatory character of the usage 
that had recently arisen — ^are ambiguous and unsatisfactory, and 
on some points less liberal than the practice previously followed, 
at any rate by some States. In effect, the Convention provides as 
• 

O') Turk^, also, waived her right (^) As no captures were made by 
of seizing Bussian vessels in Turkish Spain, the actual intent of the Govern- 
ports. ment is not clear* 
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|i&ilows:^(l) Wher6 a merchant diip belonging to one belligereni 
i-Tiis in an enemy port on the ouibre£^ of war, it is desirable that 
pit should be allowed to depart freely, either immediately or after ^ 
;pa suificient term of grace, and to proceed direct, after being furnished ■ 
S ■with a passport, to its port of destination or such other port as shall be 
p named for it. The same provision is to apply to a ship which loft 
i its last port of departure before the war, and enters the enemy port ; 
^|in ignorance of hostilities (Z). (2) iWhete such a ship is prevented ^ 

;^by circumstances of force majewre from leaving within the time 
^provided, it is not to be confiscated, although it may be detained 
during the war without indemnity, or requisitioned subject to indem- 
^pnity (m). (3) Enemy merchant ships which left their last port of ' 

departure before the war and are met with at sea whilst ignorant of 
■ ’ hostilities, are not to be confiscated ; but they may be detained 
; subject to an obligation to restore them after the war without 
indemnity, or they may be requisitioned or oven destroyed sub- 
ject to indemnity and to the obligation of providing for the 
safety of the persons and the preservation of the papers on board. 
But after touching at a national or neutral port, and thus acquiring 
knowledge of the war, such vessels become subject to the ordinary 
p law of war (n). (4) Enemy cargo found on any such vessels may be 

detained during the war without indemnity, or may be requisitioned 
V on payment of indemnity, cither in eonjunqtion with the ship or 
ijrseparately (o). (5) These provisions are not to apply to merchant 

^ ships whose construction indicates that they are intended to be con- 
verted into ships of war(p'). It will be seen that Art. 1 states 
•v merely that “it is desirable” that departure should be allowed, ahd 
refers to any delay that may in fact be granted as a “ term of grace;” 

I -from which it seems that the exemption cannot be demanded as of 
iv right. Hence it would’ still appear to be open to a belligerent, as a 
'. matter of legal right, either to detain or to require the immediate 
departure of enemy vessels; although under ordinary circumstances 
^gard for both national and neutral interests (g; will probably 
ensure both permission to leave and a reasonable period of grace. 

It is, no doubt, a distinct gain that such vessels are exempted from 
on the return voyage, which was not always conceded 
/ under the earlier practice; and also that vessels which of neces- 
/ sity overstay their time or which aue moil^with at sea whilst 
: unaware of the war are protected from confiscation. As regards 
all such vessels, however, it is expressly provided that enemy cargo 
: ' found on board may be sequestrated or requisitioned^ either with the 


(0 Art. 1. 

. (m) Art. 2. 

(«) Art. 3. 

(o) Art. 4. This applies to all ves- 
sels mentioned in Arts. 1, 2, and 3; 
rbnt see n. (r). 

;;; (p) Art. 5. This ConTOntion has 
.Vnpw been signed by forty-one Poweri; ; 
all the Powers represented M': 


the Conference, in fact, except the 
Cnited States, China, and Nicaragua 
— although by Germany and Russia 
with reservations. It has also been 
ratified by Great Britain. See Table, 
App. xiv. 

(q) That is, as regards any neutral ■ 
cargo on board. 
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:^p or separately (r),^^ough it cannot be confiscated. Germany^ 
) and Buseia have, indeed, nme reservations with respect to those, - 
f: provisions which substitute sequestration for confiscation in the case 
of enemy vessels met with at sea in ignorance of hostilities, and enemy 
cargo on board(«); alleging that they bear hardly on States which, not 
having naval stetions in different parts of the world, might often find 
it nedssary to destroy such prizes and would then have to pay an in- 
demnity. In view of these reservations, German and Russian vessels v 
will not, even as between the signatories, be entitled to the protections 
accorded under these particular provisions. The exception set up 
as regards merchant vessels whose construction indicates that they . 
are intended to he converted into ships of war,” is so^mewhat am- ■ 
biguous (^); bdt in practice it would probably be applied, as in the 
case of The Panama (m), to any vessels susceptible of armament 
and capable of being used as commerce destroyers, including subsi- 
dized liners and other vessels under contract to their own Govern- 
ment for use in war (»). 


(ii) EXEMPTIONS FROM MARITIME CAPTURE: 

(a) COASTAL PISHING BOATS AND VESSELS 
ENGAGED IN SCIENTIFIC MISSIONS. 

THE <<FAQUETE HABANA” AND THE ><LOLA.” 

[See vol. i., 1.] 

In this* case, it will be remembered, the United States Supreme 
Court decided that, independently of treaty and apart from comity, 
it was an established rule of international law that coastal fishing 
boats, together with their crews, cargoes and equipment, even though . 
belonging to an enemy, should be exempt from capture, so long as^/. 
they were unarmed eH^aged in the pursuit of their peaceful 
calling. In the same case, the practice of exemption, as regards , 
vessels employ^ in geographical or scientific discovery, and as 
regards property connected with the arts and sciences, was recog- r 
nized and approved. j 

-■•■I 

(r) Although Art. 4 does not appear (<) See p. 128, A- 

to carry a right of sequestration aS'^ (i#^ Supra, p. 166, .':i> 

r(^gards vessels mentioned in Art. 1. W On the subject generally, ses; 

(0 Arts. 3 and 4, par. 2. t Pearee Higgins, 800 et eeq. 
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(b) CARTEL SHIPS. 

THE “DilFJIE.” 

[1800 ; 3 C. Rob. 189.] 

I" 

Case.] During war between Great Britain and Holland, two 
Dutch vessels were captured by the British, whilst on a voyage 
from the Texel to Flushing. Restitution was claimed on the 
ground that they were proceeding to Flushing for the purpose 
of taking on board some exchanged prisoners for conveyance 
. to England, and were thus in the position of cartel ships. 
In the circumstances of the case, it was held that, although the 
vessels did not strictly oome within the limits of the protection 
’ accorded to cartel ships, yet they ought to be restored. 

Judgment.] Sir W. Scott, in his judgment, observed, in effect, 
that the practice of exempting cartel ships from capture, 
although not ancient, was one that deserved favourable considera- 
tion, on the same grounds as all other commerda belli. On 
general principles such ships were protected both in carrying 
prisoners and in returhing from that service. In the present case, 
however, the vessels were not at the time engaged in such service, 
and it was strictly the employment and not the future intention 
that carried protection. Nevertheless, such protection might, he 
thought, properly be extended to a case where vessels had already 
entered on their functions by being put into a state of actual 
equipment for such employment. The i? iajg noe. moreover, went 
to show’ that, notwithstan^g considerable imprudence in the 
proceedings of these vessels, there was an honest intention to pro- 
ceed to such employment ; and for that reason the vessels would 
bo restored, although subject to the payment of costs. 


Apvendbd Note. — Enemy vessels actually engaged in cartel ser- 
vice are exempt from ^pture, boihF when carrying exchanged 
' prisoners, when returninglrom such service, and--as we may gather 
U nfflin the decision in The ^ 
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up 6uoh service, so long* as that intention is clearly established (^). 
But such vessels will forfeit their privilege if they engage in mer- 
cantile traffic or otherwise abuse their position (s). 


, (c) HOSPITAL SHIPS. 

THE “ARYOL.” 

[1905; Takahashi, International Law applied to the Russo-Japanese War, 620.] 

Case.] On the outbreak of the Russo-Japanese war the “ Aryol,*' 
a steamship belonging to the Russian Volunteer Fleet, was 
chartered by the Russian Red Cross Society for use as a hospital 
ship. Her intended use was officially notified to the Japanese 
Grovcrnment, under the terms of the Hague Convention of 
1899 (a), and a request for consequent exemption agreed to. 
After being equipped for that purpose at Toulon, she was 
attached to the second Pacific Squadron, and proceeded with 
that squadron on its* voyage to the East. After the battle of 
Tsushima she was captured by a Japanese cruiser, and sent in for 
adjudication on the ground of having assisted in the warlike 
operations of the enemy. At the trial it was proved that in the 
course of her voyage to the East she had received on board 
prisoners (6), not being sick or wounded, for transport ; that she 
had taken on board and carried material for militaiy use ; and 
that she had also discharged for the fleet services which are usually 
performed by a reconnoitring vessel. On these grounds both vessel 
and cargo were condemned. 

Judgment.] In the judgment of the President and Councillors 
of the Sasebo Prize lyOurTit was held that a hospital ship could 
only enjoy the privilege of inviolability when solely engaged in 
the work of retieving the sick and the wounded ; and that, both 
by the general law and the stipulations of the Hague Convention, 
she became liable to capture if used for military purposes. In 
the present case the '‘Aryol,” although lawfully equipped and 
• 

(y) But see Za Gloire (fi C. Bob. . (a) Now replaced by No. 10 of 

at 198). 1907; see Art. 2. 

(r) See The Venus (4 C. Bob. 356) ; (5) In the sense, that is, of persons 

Za iosine (2 C. Bob. 372).- taken from neutral prises. 
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fer^;':?i?.:^.v:-- 

lij^uly notified ae a hospital ship, had undoubtedly been guilty of 
f doing acts in aid of the military operations of the enemy, and was ; 
Ithereforo subject to confiscation according to international law. 

■* * • .' ■ "■ 

4'^.' V „ . ■ ■ ■ V ' 

V This decision is in accordance with the stipulations of the Hague 
Convention, No. 3 of 1899, Art. 4, under which the signatories agree ■ 
l^not to employ hospital ships for any military purpose; a stipulation 
S which necessarily implies a forfeiture of the exemption accorded 
;; to such vessels by Art. 1 in the event of default (c). The decision 
■ is especially noteworthy in treating the carriage of prisoners (d) 
as a “military purpose” within the meaning of the Convention; 
a conclusion quite justifiable in the conditions of modern naval war. 


General Notes. — Exceptions to the Right of Maritime Capture . — 
Apart from the exemptions that attach to enemy merchant vessels on 
i the outbreak of war, which have already been considered (c), the chief 

■ exceptions to the ordinary right of maritime capture, resting either 
on custom or convention, are the following: — ( 1 ) Enemy property, 
not being contraband, found on board neutrai vessels. This is pro- 

c bably the most wide-reaching of the existing exemptions, and rests, 

' as we have seen, on the Declaration of Paris, 1856 (/). ( 2 ) Coastal . 

■ fishing vessels with their crews and apparel, as well as small vessels 
" .employed in local navigation, so long as, in either case, they are 
" not employed for military purposes. As regards fishing vessels, 
i ' this exemption, although originally a matter of treaty or comity (^), 

; may probably be said to have become an obligatory custom befor|if’^^ 
the end of the last century (A), and has now been confirmed and 
extended by the Hague Convention, No. 11 of 1907. This, amongst ^ 
{ other things, provides that vessels exclusively employed in coast 4 
fisheries, as well as small boats employed in local trade, shall be 
exempt from capture, together with their apparel and cargo; although^i? 
such exemption is to cease if they take any part in the war({): 

(&) The provisions of No. 10 of 1907 the contracting Powers bind them- 

: . ar^ to the same effect ; supra, pp. 122, selves not to take advantage ot the 

' 171, n. (a). harmless appearance of sach vessels ; 

(d) Supra, p. 171, n. (6).. to use them for military purposes: 

(e) Supra, p. 166. 9ee Art. 3. In default of observ- 

(/) Art. 2; supra, p. 162. anoe, it would seem that the immunity ^ 

(^) Hall, 444. in general might be revoked: see i 

(A) See The Paquete Habam, vol. Westlake, ii. 310. The Convention r ; 

\ i. 1. ' has now been accepted, without ; 

(Q See the case of The Kotic, Taka- reservation, by forty States, including 
ha^, 693, a fishing vessel, condemned aU^the great Powers, with the excep-^ V 
. by* the Japanese Courts in 1906, oi \ tion of ^ssia; ‘ and has also been 
;i;: ; the ground that she had been engag^ '. ratified by Great Britain: see Table^>| 

S«k 'Vl/\1t«lA 4|«A .i' .'A SvM' : WU* 



between coast atid deep sea fishing vessels is welF^ 
im in practice, and would probably be applied in the light ' 

both of the build and i^bitual employment of any vessel as to which 
the question arose (fc). As regai^ vessels employed in local 
trade, the exemption is clearly intended only to apply to small vessels 
which are on a parity with fishing boats, and would not extend to 
other vessels engaged in local navigation (2)- (3) Vessels charged 
with religious, scientific or philanthropic missions. This exception 
was also founded on usage, which may be said to have become obli- 
gatory (m), although now confirmed by the same Convention (n). 
(4) Hospital ships. These are now exempt from capture under the 
provisions of the Hague Convention “ for the adaptation of the prin- 
ciples of the Geneva Convention to maritime war,*' No. 10 of 1907 , 
although subject to tlie conditions and limitations already referred to, 
including a condition that they shall not be used for military pur- 
poses (o). (5) Cartel ships. These are ships employed in the trans- ^ 
port of exchanged prisoners, which are, from the very nature of their 
employment, treat^ as exempt from capture both eundo and re- 
deundoip)^ (6) Finally, even if the vessel herself proves to be 
lawful prize, it is usual, by the custom of the sea, to treat as 
exempt from confiscation the personal effects both of the master ;; 
and crew i^nd of any passengers that may be found on board (jy). 
An immunity from seizure is sometimes claimed for vessels which 
have been compelled to put into an enemy port in distress, or which 
are disabled on the enemy coast; but such an immunity — although 
sometimes conceded as of grace (r) and although approved by the 
Institute of International Law so far as relates to vessels putting 
into an enemy port in distress (s) — ^is certainly not obligatory, and is 
scarcely likely to become so (2). Over and above these coses of com- 
plete immunity there are also certain particular restrictions on the 
ordinary right of capture in maritime war which claim some separate 
mention. 


The Crews of Enemy Merchant Ships Captured by a Belligerent. 
— Seamen engaged in the navigation of enemy merchant vessels are, 
as we have seen, commonly regarded as having an enemy character 
irrespective of their nationality (w)*. Hence on the capture of the 
vessel they were formerly liable to detention as prisoners of war; 
this being justified oi^ the^round of their fitness for use on war 
vessels and transports: The capture of such persons is, however, 
now restricted and regulated by the Hague Convention, No. 11 of ■ 
1907 (cc). This 4 )rovides, in effect; — ( 1 ) That when an enemy mer- ^ 


(h) See the case of The Leenik, 
/Takahashi, 695, a deep sea fishing 
vessel, condemned by the Japanese 
Prize Courts in 1904. 

S Pearce Higgins, 403 et teq. 

) Westlake, li. 188; Opponheim, 
•u. 282. • 

;: («) Art. 4. 

y V (<>) Supra f p. 172. / : 


(;?) Supra, p. 170. 

Westlake, ii. 133. 

(r) Halleck, ii. 107. . 

(«) Westlake, ii. 140. s 

It) Hall, 436; Oppenheim, ii. 286. ^ 

(w) Suvrn, p. 21. 

(jp) This has been ratified by Great j 
Britain: see Table, App. xiv. ^ 
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chant ship is captured by a belligerent, such of its crew as are 
nationals of a neutral State shall not be made prisoners of war, 
and that the same rule shall also apply to the captain and officers, 
being neutrals, if they give a formal promise in writing not tO' 
serve on an enemy ship during the war {y ) ; (2) That even where 
the captain, officers, and members of the crew are nationals of the 
enemy State they shall not be made prisoners of war, provided they 
undertake by formal promise in writing not to engage whilst hos- 
. tilities last in any service connected with the operations of war; 
and (3) That the names of all persons entering into such en^ge- 
ments shall be notified to the other belligerent, who is forbidden 
knowingly to employ them during the war(z). But these provi- 
sions will not apply to ships that teke part in hostilities (a). 

Postal Correspondence , — Under the customary law, mail ships, 
whether enemy or neutral, were not exempt from the ordinary inci- 
dents of war, except by virtue of special agreement (b). A usage 
in exemption of postal correspondence was, indeed, in course of 
growth, although not sufiiciently well-established to have become 
obligatory (c). As between the signatories to the Hague Conven- 
tion. No. 11, 1907, however, special provision is now made for tlie 
protection of postal correspondence and, incidentally, the treatment 
of mail ships. By this Convention it is provided that the postal cor- 
respondence of neutrals or belligerents, whether official or private, 
which may be found on board a neutral or enemy vessel at sea, shall 
be inviolable. If the ship is detained, then such correspondence 
must be forwarded to its destination by the oaptor with the least 
possible delay; although this will not apply to correspondence which 
is destined to or proceeding from a blockaded port (d). At the 
same time, it is expressly provided that the inviolability of postal 
correspondence shall not exempt neutral mail ships in other respects 
from the laws and customs of war; although they are not to be 
^ searched, except when absolutely necessary, and then only with as 
' much consideration and expedition as possible (e). The result is 
that mail ships, except where expressly exempted by treaty (/), still 
remain subject to the ordinaiy^ incidents of war. If the mail ship is 
an enemy vessel, she may be taken as prize, although in such case the 
postal correspondence is inviolable (^), and must be forwarded by 

(ij) Art. 5 . desirable that such ships should not 

(z) Art. 7. bo stopped. In thf case of TAe Prinz 

(a) Art. 8. ^ Heinrich, in 1904, the whole mail was 

(&) The Argun t Takahashi, 578, seised by The Smolensk, the mail bags 
■875. ’ for Japan being confiscated, and th5 

(c) As to the course of usage in rest sent on after much delay: see 
this respect, see Lawrence, War and p, 125, supra. 

Neutrality, 189 et seq. On the Art. 1, 

arrest of the German mail steamers, («) Art. 2. « 

Bundesrath and General, in 1890. ' As to which, see vol. i. 282. 

(•V^fl, p. 478), the German Govern- : (pr)^S the case mentioned 

ineni merely urged that it was highly above. 
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the captor to its destination. If the mail ship is a neutral vessel, she 
is subject to visit and search, although search is not to be resorted to 
exoept when absolutely necessary (fe), and must in that case be 
carried out with all possible consideration and promptness; whilst 
if the facts should justify her detention the postal correspondence 
must be sent on by the captor. 


CAPTURE AND ITS INCIDENTS. 

(i) WHAT CONSTITUTES A VALID CAPTUEE. 

THE “EDWAED AND HART.” 

[1801; 3 C. Bob. 305.] 

Case.] During war betwemi Great Britain and France, the 
“ Edward and Mary,” a British merchant vessel, having become 
separated from her convoy during a storm, was brought up by a 
French privateer, and ordered to lie to until the weather had mode- 
rated. This order was complied with, but before the prize was 
boarded by the captors, H.M.S. “Arethusa” came in sight, and 
thereupon gave cihase to and ultimately captured the privateer. 
Meanwhile the “Edward and Mary” made her escape and re- 
gained her convoy. Subsequently, a claim to salvage, as on 
recapture, was made by the “Arethusa.” The validity of this 
claim depended on whether there had been an effective capture of 
the “ Edward and Mary ” by the privateer. In the result the 
claim was allowed on the ground that, for the purposes of capture, 
it was sufficient if the prize had passed under the actual control 
of the enemy. 

Judgment.] Sir Vi^ . bcott, in his judgment, after adverting to 
the facts, said that he could not agree with the contention that this 
was not a true^iptore. ^he sending of a prize master on board 
yras indeed a very natural overt act of possession, but it was not 
by any means essential to constitute a capture. As the merchant , 
vessel was compelled to lie to and obey the direction of the French r 
vessel and to await her farther orders she was completely under " 

(A) The captor being left to judge of tiiia. 



tKe dbioaim^ of the enemy. There was no ability to roBist and!; 
no prospect of escape. There had been many instances of capture; 
where no one had been actually put on board the prize ; as wherb 
ships had been driven on shore or into port. But as there was a 
;doubt whether the vessel had been “retaken” within the mean- 
:ing of the term used in the Act of Parliament, 33. Geo. III. c. 66, 
;}ie would award salvage as for a recapture, under the general 
mercantile law. 


' As between captor and prize, a capture will be deemed 
oomplete as from the time when the former takes effective pos- 
session with intent to retain (a). But possession in such a case 
may be either actual or constructive. Wlmt usually happens is that 
the prize makes surrender or submission, as oy striking her 
colours (b), whereupon actual possession is taken by the captor, and 
a prize master, whether with or without a prize crew, is put on 
board (c). But this is not indispensable. And if a vessel lies at 
the mercy of the captor (d), or if she obeys the directions and orders 
of the captor, this will regarded as a oonstructive possession, 
and the capture will be effectual (e^. The mere fact of capture 
does not, indeed, before condemnation, vest the property in the 
captor; but it confers on him, as against alt other persons, a right 
of possession, and also impo(^ on him certain consequential duties 
and liabilities. The date of capture is important, for the reason 
that if condemnation should follow, its effects will relate back to that 
time(/). But if the captor loses possession or abandons the prize, 
r then effect of the original capture will cease, and anyone who sub- 
sequently acquires possession will be treated as sole captor (/7). 

• ' An effective capture may be either “separate” or “joint,” although 
; as regards a joint capture the onus of proof will always lie . on the 
claimants (b). A capture may be “joint” either as between two 
or more national vessels; or as between British and allied vessels; or 
as between land and naval forces. In each case, moreover, a claim to 
(“joint capture” may be established by proof either of co-operation 
or of association (i).. As between two or more vessels, in order to 
!v establish a claim to joint capture b y vir tue of co-operation, the 

. (a) Strictly it is only then that the hostile will not have this effect: La 
property becomes "prize.” Lsjieranza (1 Hagg. 85). 

(o) As to the effect of this, see The (f\ Andersen v. Marten (1908^ 

; Meheeleah (1 C. Rob. 227). A. 0^834). 

(c) See The Meeolution (6 C. Rob. (a) The Liligentia (1 Dods. 404); 

13>. HeTiymetseq. 

(d) As where the crew have been f4) See The John (1 Dods. 363); 

' killed or have escaped. ana, as to restrictions, the Naval Prize 

(«) See The Hercfdee (2 Dods. at ■ Act, 1864, s. 36. ^ 

^ 862) ; and, as to seizure by agreement, ^ CO The Banda and^Kirwee Bootgl 
IHThe Grotim R. 1 A. A B. 109); Manual pfi 

IbiUsion to a force not known ^ be : Naval Prize LaW| Arts. 252, 258. 
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^^ibant must prove that ho either assisted^ia or contribute to thei;^ 
i'bapture— although in the case of warships this will be presumed 
the claimant was in sight of both captor and prize under circum- | 
stances calculated to encourage the one and intimidate the other (k)y t 
whilst in order to establish a like claim by virtue of association, iti. 
must be shown that the claimant, even though not present, was . 
engaged in some joint enterprise or service under the same imme- 
diate command — as where vessels are told off to maintain a blockade. 


or to cruise together on some special service — ^and that the capture ; ; 
was incidental thereto (Z). As between British and allied ships of ,5 
war the same principles are applied, at any rate in a case where tho;^ J 
adjudication falls to the British Courts. Where a joint capture o£;' 
this kind has been effected, the custody of the prize will ordinarily ; • 
belong to the actual captor, or, if both ships were actual captors, 
then to the senior commander (»i); whilst the right of adjudication j j 
will fall to the Court of the captor having custody, with power ta;|: 
apportion the proceeds on the usual principles (w). If a joint capv^|:: 
turo is proved, the share of the claimants will in general be deter- 
mined by the law of the Court of adjudication. In English law, ;i| 
unless otherwise provided by statute, each vessel shares in proportion 
to its relative strength; whilst the distribution between those on " 
board is determined by Boyal Proclamation. Atf between land and 
sea forces, in order to establish a claim to joint capture it must be 
shown that the claimlint either rendered material assistance that 


contributed to the capture, or that the two forces were associated 
in some common enterprise of which the capture formed a part (o). 


(ii) THE DUTY OF. BRINGING IN FOR ADJUDICA- 
TION AND ITS QUALIFICATIONS. 

THE « FELICITY.” 


[1819; 2 Dodson, Adm. Bop. 381.] 

Case.] During war between Great Britain and the United 
States, the “Felicity,” an American vessel, was captured by 

(^k) The Sparkler (1 Dous. 859); 184, are somewhat stricter, and 

La Melanie (2 Dods. 122); Maniial are direcl^ rather to the reward of 
of Naval Prize Law, Art. 255. personal service than favorable situa-. ; 

(Q The Nordetii^ (1 Acton, 128); tion, in virtue of which claims based 

The Harmonie (8 G. Bob. 818) ; The on the rule of sight or mere association- 

Guillaume Tell (Edw. 6); La Henri^ are for the most part rejected; seeV 

ette (2 Dods. 96); Manual of Naval El Eayo (1 Dods. La Clorinde:^ 

Prize Law, Art. 254. But this will (1 Dods. 486). 

not apply to vessels not having a mili- (m) Manual of Naval Prize Law, > 
tary diaraoter: The Cape of G'ood Arts. 259, 260. v 

ATopa (2 C. Boh. 274). The principles (n) Naval Prize Act, 1864, ^8. 85; ^ 

governing the distribution, of “prize (o) The Dordrecht (2 C. Bob. 55)::i' 

bounty,” as to whi(^ see the sloireX - La Bellone (2 Dods. 843). - 

';vPrize...Act, 1864/-iK';,42— 44, and 
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V H.M.S. “ Endymion ” whilst on a voyage from Cadiz to Bostos. 
' The vessel was at the time in a leaky state, and there was con- 
siderable doubt as to whether she could be brought to a British 
port without assistance. The “Endymion,” moreover, having 
been detached on special service with a view to engaging an enemy 
vessel of superior force, could not afford to lessen her strength by 
putting a prize crew on board. Hence it was determined to 
: destroy the prize, and the crew having been transhipped, both 
vessel and cargo were accordingly burnt. It subsequently appeared 
that the “Felicity” was trading under a British license (a), and 
was therefore strictly exempt from capture ^ but this fact was 
concealed by the master until after the ship had been set on fire. 
More than four years afterwards a suit for damages was instituted 
by the owners against the captors, on the ground that the vessel 
was exempt from capture, and that in any case it was the duty of 
the captors to bring her in for adjudication, when the exemption 
could have been inade clear. It was held, however, that in the 
circumstances of the case no responsibility attached to the captors. 

Judgment.] Sir W. Scott, in delivering judgment, pointed out 
that in strictness a captor was bound, both by the law of his own 
country and by the general law of nations (h), to bring in his 
prize for adjudication ; this in order that it might bo ascer- 
tained whether it was r^lly enemy property, and in order that 
m^j&kes might not be committed by captors in the eager pursuit 
of gain, by which injustice might be done to neutrals and national 
quarrels provoked. In the present case both vessel and cargo were 
clearly American, .alleged by the claimants themselves to be such, 
and consequently enemy property at the time. This being so, no 
loss was incurred by the property nof^ltfWfig been brought in for 
condemnation. The captors, moreover, had fully justified them- 
selves, according to the law of their own oountrj^ for not having 
brought it in for adjudication, by showing that the immediate 
service on which they were engaged would not permit them to 
part with any of their crew. In this collision of duties nothing 
was left but to destroy the ves6e>l; for they could not, consistently 

' ? by ibe British Hinister an Order in Council of 1812. 

Court of Spain in puwuaiu^rpf ^ . (6) But see ifi||^,.p. 186, 
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with their duty to their own country, permit enemy property to 
sail away unmolested. Where it was doubtful whether the pro- 
perty was enemy property, and it was impossible to bring it in, 
then no such obligation arose, and the safe and proper course was 
to release the vessel. In fact, where the property, waa neutral, 
the act of destruction could not be justified by the gravest 
importance of such an act to the public service of the captor’s 
own- State; and to the neutral it could be justified, under any 
circumstances, only by a full restitution, in value. These rules 
were clear in*principle and well established in practice. 

In the present case, however, it was contended that the hostile 
character was disarmed by a license ; and there appeared to be 
no reason to dispute cither the existence or authority of the license, 
which had indeed been granted under ciroumstancos highly 
favourable to the vessel, and which still availed to protect 
These facts created a claim of a very strong character ; and the 
only question that could arise was whether the claim was so 
brought forward as to affect the captor with responsibility. If 
the latter knew of the license, either through its production or 
from other circumstances which ought to have satisfied him of its 
existence, then he was liable for the whole loss occasioned. But 
if the license was not disclosed to him by those whoso duty it was 
to inform him, and he had no sufficient means to inform himself, 
then he was not a wrongdoer. From the evidence in the present 
case it appeared that there was no such knowledge, either express 
or implied, on the part of the captors. The probable explanation 
appeared to be that the “Felicity” was in such condition that 
those on board her were only too glad to escape to the safety and 
comfort of the “ En'^foWn ” ; that they were kindly treated 
there and sent home in safety ; but that, on being taken to task 
by their owne^iP for their desertion of the ship and cargo, they 
trumped up this history of spoliation. At any rate, they held out 
the ship as an unprotected ship, and thereby authorized the captor 
to deal with her as with an enemy vessel until the destruction was 
beyond remedy. For these reasons the captor must be discharged J 
from all responsibility, and the claimant condemned in costs. 
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view of the concealment practised l^y those on board,; :- 
^he Felicity was held to be in the position of an u^rotected enemy ; 
fv^essel. In the judgment it is laid down, alike as a rule 
^ municipal and international law, that a captor must, in general^ fti; 
j bring or send his prize into a suitable port for adjudication. This ;■ 
trule probably originated in the fact that States at one time ceded 

■ only part of the fruits of prize to the captors. But it now obtains 
primarily in the interest of neutrals; although it serves at thi6 same 
‘lime to ensure a regular and orderly procedure in all cases. This 

•^primary duty is, however, subject to some qualification, the scope 
, of which — as we shall see when we come to deal more particularly 

■ with the question of the destruction of neutral prizes—varies greatly. 

: in different systems. Under the British system an enemy prize 

may be destroyed if the captor finds it impracticable or dangerous 
to send her in for adjudication, subject to the removal of the crew 
and the ship’s papers; but if the vessel is neutral, or if there is any 
doubt as to her nationality, the only safe course is to release her, for 
the reason that if she is destroyed (c) the captor will, on proof of 
her neutral character, be liable to make full indemnity in respect 
both of ship and cargo (d). Moreover, according to the British prac- 
tice, even where an enemy ship is destroyed, innocent neutral cargo 
on l^ard must be paid for (e). 


f (iii) THE EESPONSIBILITIES OF. CAPTOES. 

1 .' . 

THE “OSTSEE.” 

[18«6r« Moo. P. C. 160.] 

,;Case.] During war between Great Britain and Bussia, the 
“Ostsee,” a neutral vessel, was captured by H.M.S. “Albaai” 
and sent in for adjudication, on a charge of having violated the 
blockade of Cronstadt. In the course of the proceedings, how- : 
ever, it appeared that Cronstadt .yas no^t the time in question 
under blockade. Bestitution ofihip and cargo was accordingly ;^^ 
decreed ; the only other question being as to a claim for damagea^ - ! 
and coets against the captoirs. In the Court below this was re- ; 
'fused; but on appeal to the Judicud Committee of tibe Privy 
Council an award of costs and damages against the captors waa . 
made, for the reasons given in the judgment.. 

. ■ ■ ■ ‘ *■ . ' ■ 

Which is, however, evident^ .(2 Bods. 881); The Lea^J'': 

:r'^templat^ as a possibility ; in 

^fttowolPs judgment: p. 179^ tihe Memorandum,;^^ 



^ Judgment.] In the judgment of the Judicial Committee;(| 
which was delivered by the Rt. Hon. T. Pemberton Leigh, it was 5 
pointed out that in cases of restitution, three courses wore open to iV; 
the Court: (1) The claimants might, notwithstanding restitutioni l 
be ordered to pay the costs and expenses of the captors, as where; 
the capture had been occasioned by the misconduct of the vessel; 
or (2) restitution might be granted without costs or expenses on i 
either side, as where a vessel, with little or no fault on her part* 
was nevertheless involved in suspicion which entitled the captor ; ■ 
to seize her> or (3) the captors might be ordered to pay costs and 
damages to the claimants, as where the vessel was not by any act i; 
of her own (a) open to any fair ground of suspicion, in which - 
case the captor seized her at his peril. These principles were); 
recognized and acted on not only in English law, but by all the i 
chief maritime Powers. : . f 

According to tho leading French, American, and English ^ 
authorities it appeared that in order to exempt a captor from :/ 
costs and damages jn cases of restitution, there must have been 
some circumstances connected with ship or cargo, affording 
reasonable ground for the belief that one or both, or some part 
of the cargo, were, or might on further enquiry prove to be, 
lawful prize. What was reasonable cause could not be defined in 
exact terras. But neither in the texts nor in tho cases rofen’ed to ' 
did it appear either that vexatious conduct must bo proved in 
order to subject captors to costs and damages ; or that honest 
mistake^ even though occasioned by the act of their Government, ^ 
would relievo them from- their liability to make good to the r 
neutral damage sustained by their conduct ; although vexatious 
conduct, if proved, would be no doubt a ground for subjecting f;: 
them to vindictive damages or other exceptional treatment (&)• ;- 
In the case of error occasioned by the prooeedingis of their own 
Government, ^he captors must be taken to act as the agents of | 
their State, which was ultimately responsible for their action; but 
it was not open either to the State or to individuals to allege error ? | 
as an excuse for wrongdoing. And the law of nations on these:^ 
points, as* shown by the decisions in the American and Europeaj^ I 


(0) Siiher voluntary or involuhiary. 


(5) The Jiesolution (6 0. Rob^ 



^ Cttm md Opinions on International Law. , j; 

Coui'ts, appeared to conform to this view(o). If there were oz- 
ceptions to this rule they appeared to exist only in oases where 
the captors had been involved in nice questions as to the construc- 
tion of public documents or the determination of unsettled points 
; of law, or in cases of dispute between the belligerents them- 
selves, where the captors had acted in unavoidable ignorance (d), 
which was not here in evidence. 

Applying these principles to the facts of the case before the 
Court, it appeared that inasmuch as Cronstadt was not blockaded 
either when the “ Ostsee ” entered, or when she took on her cargo, 
or when she quitted the port, she did not fall under any one of 
the conditions which were required (e) to concur in order to justify 
the sending of the ship in for adjudication ^ and that there was, 
therefore, no reasonable ground for suspicion. !Nor were there 
any irregularities on the part of the vessel of such a kind as to 
exempt the captors from their consequent liability to costs and 
damages (/). 2Tor was the case one in which the Court would be 
justified in making an order against the Government {g), for the 
reason that no blame appeared to be imputable to it ; although 
it was of course open to the executive authority to grant such 
relief voluntarily if it was thoug'ht expedient. 

An appeal had, indeed, been made to the Court to exercise its 
'discretion in favour of the. captors. But when once a case has 
been brought within a particular rule, it seemed that such dis- 
cretion was at an end. Nor, even if the Court was at liberty to 
relax settled rules on its own notions of justice and policy, was it 
prepared to do so in the present cose. The law to bo applied in 
such cases was not confined to British captors but applied to 
those of all nations ; and no country co uld be permitted to estab- 
lish an exceptional rule in its o\Vn favour or in favour of any 
particular class of its own subjects. By the law of nations foreign 
decisions were entititil to the same weight os those of the country 

(c) Heference was made to The (s) By the instructions issued to the 
Charming Betsy (2 Crunch, 64); The commanders of H. M. ships. 

Aeteon (2 Dods. 48); and The Hiddah. (/) Various minor points are also 
($ G. Bob. 236). dealt with. ^ 

(d) The Betsey (1 0. Bob. 98); {jgl The Zacheman (6 C. Bob. 
The Lima (Edw. 190); The John (2 162) ; The San Juan Nepomuoeno (1 
Dods. 363); The Mentor (1 C. Bob. Hagg; 266). 

■. 179 )., 
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in which the Prize Tribunal sat. America had adopted almost 
all her principles of prize kw from the English Courts ; and in 
the latter no authoritios were cited with greater respect, in cases 
to which they were applicable, than those of the distinguished 
jurists of France and America. Whatever was held in England to 
justify or excuse an officer of the British navy, would be held by 
the tribunals of any other courts to justify or excuse captors of 
their own nation. By the usage of all countries, captors had a 
great interest in increasing the number of prizes. The tempta- 
tion to send I in ships for adjudication was sufficiently strong. 
Where, therefore, a captor had, as in the present case, brought in 
a vessel without any ground for suspicion, and had no excuse to 
ofifer except that ho had done wrong under a mistake, it was not 
too much to say that he must moke good in temperate damages 
the injury which he had occasioned (ft) . 


This case serves, generally, to illustrate both the responsibilities 
of captors and the position and functions of Prize Courts (i). 
More particularly, it enunciates some important rules with re- 
spect to the conditions under which a suspected vessel may be 
sent in for adjudication, and the right to compensation in cases 
where a capture is not upheld by the Prize Court. On the latter 
point, the rule is laid down that where a belUgorent seizes a vessel 
improperly and without reasonable cause, even though in honest 
error either on his part or on that of his Government, the vessel not 
being open to suspicion through any act of her own, the captor tv411 
be responsible in damages. And tiiis rule is now affirmed in sub- 
stance by the Declaration of London (ft). Nor, under the British 
practice, is any qualification of this rule admitted save in very ex- 
ceptional cases (Z). In English law it is also provided by statute 
that on proof of any offence having been committed by a captor, 
whether against the law of nations or municipal law or any regu- 
lation duly issued thereui^ioT, the prize may, even though condemned, 
be reserved for the Crown instead of enuring for the benefit of the 
captors (m). 


(A) The amount of costs and (A?) See Art. 64; infra, p. 486. 
dam^es found to be duo was ulti- . (1) See, ^ way of example, TAe 

mately paid by the British Govern- Betsey (1 C. ♦Hob. 93) ; John 

ment. • Mentor 

(t) Although the latter questiSn is <1 G. Hob. 179). 
reserve for after consideration: (m) Naval Prise Act, 1864, 8. 87* 

infra, p. 190. v . 




V: Notes. — Who mdy^^ ’i^ itlie;| 

r can t»e made only by vessels duly (^mmi^ioned for that purpose ; 
|by the Stete; and such commissions can now be issued only to vessels : 
i'^hich are under the direct control and responsibility of the State, 
^IdJid which also bear the outward marks attaching to the public 
^licbaracter (w). For a private vessel to attack even an en^my, without 

commission, is regarded by some as piratical (o) ; although others 
p^gard it as lawful so far as an enemy is concerned (p). Both cstab- 
v'^iished principles and existing analogies (g) sanction the view that 
^irach a proceeding would now constitute a violation of the laws of war, 
|iwhich would expose the offenders to punishment similar to that in- 
^Jfticted on unqualified combatants in land warfare (r). It is, however, 
;^always open to a private vessel to resist attack and to capture her 
'assailant if she can(s). In English law it is also permissible for 
-subjects, even without a commission, to seize property belonging to 
an enemy found in British ports or harbours (t); and such seizures 
have frequently been mp,de, although generally only by customs 
officers (u). But in all such cases, the property seized will not enure 
' as prize, but will belong to the Crown as a droit of Admiralty (x). 
And the same rule applies to captures made either from the land or 
; by a land force (y). Nevertheless, a non-commissioned captor is 
(Subject to the same liabilities as a regular captor (z). 

Powers in relation to Capture . — The comipissioned vessels of a 
belligerent are invested, with a right of capture as regards all enemy 
vessels found on the high sea or within tho territorial waters of either 
/ belligerent; and also with a right of visit and search, within the same 
:;limi6, over neutral or national vessels, and a consequent right of 
l^etentiqn on reasonable grounds of suspicion. Eiieiay wanships are 
always the subject of attack, but if captured they become at once the 
property of the Crown and are not treated as prize ; nor is their capture 
st^ject to adjudication by the Courts. Provision is, however, made 
: by statute for enabling tlie Crowm to grant “ prize bounty to the 
officers and crew of any of H.M. ships of war as are actually present 
at the taking or destruction of enemy warships (a). Enemy private 
^ vessels may be attacked if they refuse to submit after notice. And 
"the same applies to neutral vessels which offer resisstance to visit 
land search, or otherwise forcibly oppose the lawful exercise of belli- 
gerent rights (b). 


* Visit and Search . — In exercising the right of visit and search, 

vi 

Cny Supra, p. 131; but also iupra, n. (o), and ^p. 96, 128. 

:n* (s), infra, . ($) Supra, p, 128 n. (m). 

(o) Oppenheim, ii. 226. - (0 See Phill. iii. 685. 

" W lialleck, ii. 364 ^ although ihis^^ . . The Johanna' Emilie (Spinks^' 

Jiview is admittedly derived from prac- 12); La Jtosine (2 C. Bob. 372). 
i'tices now abandoned: of. Wheaton fir) Tho Naval Prise Act, 1864, s. 39. ;• 
'{Dana), 462. (y) The Eehcckah (1 C. Rob. 227). V 

t ■ (s') Those relative' to. the abolition V - Ellze (Spinks*, 88). 

: privateering, and ‘ the analogies of - . ^ i ,( 0 ) The Naval Prize Aot, 1864, s. 42. ; 
!|pi war; Hidi, 626:; r. y\~ 

Curlew (StOmr^.3;i2> •. r v /■ ; i : ■/ - ' • - ■; 



{> jili^ Vmiin^ ship must hoist her colours and notify the other vesael:^ 
■ to bring to, either by hailing her or by firing two blank guns, and 
then, if necessary, a shot across her bows(o). An officer is then ■ 
sent on board, who in the first instance examines the ship's papers, 
which generally serve to disclose the character of the vessel, cargo r 
and voyage (d); but if necessary, the visiting officer may thereafter 
proceed to a search of both vessel and cargo, and may also make 
enquiry of the master and crew. Both visitation and search must be : 


conducted in a manner as little vexatious as possible. If it appears 
that the vessel is not liable to detention, she is allowed to proceed on 
her voyage; the fact of visitation having first been entered in the log 
book. If, on the other hand, the vessel proves to be an enemy 
vessel, or if, being neutral, there is probable cause for believing 
that either vessel or cargo or both are liable to condemnation, then, 
save in the exceptional case of ransom (a), possession is taken by 
the captor. This may be done either by putting a prize master and 
crew on board, or by requiring the vessel to lower her flag and to 
steer according to orders. After taking possession, the seizure of 
fte vessel as between captor and prize is complete, and if condem- 
nation ishould ultimately follow, the divesting of the title of the, ^ 
original owners will relate back to the seizure (/). 


Courses open to Captor: (i.) Sending in for Adjudication . — 
After a capture has been effected, there are in the main, and apart 
from certain exceptional proceedings now authorized by Conven- 
tion ((7), three courses open to the captor. In general it is, as we 
have seen, his duty to send the prize into a proper port for adjudi- 
cation without unreasonable delay (fe). For this purpose the ship’s 
papers must be secured and verified, and all necessary stops taken 
to secure the safety of the cargo. Those on board must also be 
treated with humanity, and with such consideration as circumstances 
permit. Such of the officers- and crew as may be necessary as wit- 
nesses should be sent with the vessel (i). The port to which the 
prize is sent should be a port of the captor’s own or an allied 
country, although under special circumstances the Court will con- . 
demn a prize lying in a neutral port, and allow it to be sold there (fc). 

It should also be the nearest port that is suitable for the purpose, 
havi^ regard, primarily, to the exigencies of the public service, 
and l^xt to the interests of all parties concerned, including both '; 


f ( 0 ) Manual of Naval Prize Law> 
Art. 200. • 

(d) This is the practice followed by 
Great Britain and most other mari- 
time Powers ; but some Powers, such 
as Germany and Denmark, require the 
master of the merchant vessel to pro- 
ceed with the shm’s papers oh board 
the cruiser: se^ Hall, 731 n. 3; ajid, 
on the Buldect generally. Hall, fso 
and vol. i. 275. 

P- 187. 


(/) See Andersen v. Marten (1908/^ v 
A. C, 334); and, on the subject gene-: 
rally, Hall, 723, and Manual of Naval;:'^.^ 
Prize Law, cc. 16 and 17. 

(Sf) See tho Declaration of London^ 
Arts. 44, 47; and p. 487-8, infra, 

{h) 2'he Peacock (4 0. Bob. 185). S 
(Q See Manual of Naval Prize 
Law, Arts. 283-^88. - S 

(k) (Spinks, 57). Th^vtf 

S or fkny part of it, if not in 
tion JEeeping, may also 
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the owners (Q and the captors themselves (m). Proper provision 
must also be made for the navigation of the prize {n). On arrival 
at the port of adjudication she must be delivered by the prize 
master into the custody of the marshal of the Court, or "failing liim, 
the principal officer of Customs (o), whilst the ship's papers must 
be handed in to the registry of the Court (p). Thereafter the captor 
must proceed to adjudication with all reasonable expedition, failing 
which a monition to proceed may issue against him (g). 

(ii,) Destruction . — In certain circumstances, however, the captor 
may destro}' the prize. According to the British practice, this, as 
we have seen, is only permissible in the case of enemy vessels; and 
then only if either ^e vessel herself is not in a fit condition to be 
sent into any port for adjudication, or the captor is unable to spare 
a prize crow to navigate hexfr). In either of these cases he may 
destroy her, after removing the crew, the ship's papers, and sucn 
of the cargo as may be practicable; these being then forwarded, 
together with proper attestations of the ship's character and the 
reasons for her destruction, to the Prize Court (s) . But the restric- 
tions imposed under the British practice are far from being univer- 
sally recognized. The United States, during the war of 1812, adopted 
the policy of destroying all enemy prizes, unless there was some 
reason for exceptional treatment. A similar policy was followed 
by the Southern Confederacy during the^ American civil war; 
although in this Case with the excuse that there were ho national 
ports available for the reception of their prizes (^). And a like 
policy was followed by Russia in the war of 1904-5; the destruc- 
tion in this case being extended to neutral prizes. In the future, 
moreover, the destruction of enemy vessels, and even of neutral 
vessels within the permissible limits, is likely to be largely resorted 
to by States having no hdhie ports readily available for the reception 
of prizes, especially when neutral ports are closed to them (u). The 
question of the destruction of neutral prizes, or, in certain circum- 
stances, of their cargo, will bo dealt with hereafter (x). 


sold, even prior to adjudication: 
Manual of Naval Prize Law, Art. 289 
et seq. 

if) TKis in view of the possibility 
of restitution. 

(w) The WilheXmeherg (6 C. Rob. 
143) ; The Anna (6 O. Rob. 878) ; The 
Washington (6 C. Rob. at 278); 
Manual of Naval Prize Law, Arts. 
278, 279. 

(w) For, otherwise, and if con- 
demnation should be refused, the 
captor, even though the seizure was 
warrantable, will be responsible for 
any loss attributable to his default: 
Der Mohr (8 C.* Rob. 129) ; The Maria 
(4 C. Rob. 848). 

.y ; (o) Naval Prize Act, 1864, s. 16^ : 


(p) Ibid. B. 17. 

(^) The Madonna Del Burso (4 C. 
Rob. 169); The William (4 0. Rob. 
214)-.. 

fr) The Felicity (supra). 

(s) Manual of Naval Prize Law, 
Arts. 803, 304. .. 

(0 HaU, 463. 

(u) The H. C., No. 13 of 1907, 
whilst in general . excluding prizes 
from neutral ports (see Arts. 21, 22), 
nevertheless, with ihe object of ren- 
dering destruction less frequent, 
empowers neutral States to permit 
prizes to be deposited there, pending 
adjudication, although such permission 
^ is wholly discretionary: bw Art. 28. 

' oee pp, 485, 487, in/ra. 
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(iii.) Bansorn , — In some systems it is also open to a captor to 
release the prize on the terms of ransom. Buf under the British 
system the granting of ransom is now prohibited except in such 
cases as may be specified by Order in Council (y). The procedure 
to be followed in oases where ransom is permitted has already been 
described (2;). Where ransom has been granted, and the captor is 
liimself taken before he has deposited the ransom bill and the hostage, 
the prize will be exonerated (a). 


The Liabilities of Captors . — ^Tho British practice with respect to 
the liabilities and responsibilities of captors is unmistakably severe; 
although often leprescnted by foreign writers os bearing harshly 
* on neutrals. %A. captor is required to exercise his belligerent 
rights with discretion as well as zeal, jand to observe the strictest 
propriety of conduct towards those with whom he is brought in 
contact (b). If he detains a vessel without probable cause, he will, 
as we have soon, be held responsible in damages and costs, even in 
cases of honest mistake (c). Even if there was probable cause for 
the detention, he may, in the event of restitution being decreed, be 
made liable for any loss or damage arising from his default or that 
of his subordinates (d), aHhough not for other losses (e). In each 
ease the liability is that of the commander of the vessel effecting 
the capture, unless ho acted in the matter under the express direc- 
tion of a superior whole orders he was bound to oboy(/). Even 
if the captured vessel should be condemned as lawful prize, the 
captors may bo deprived of all interest therein if found guilt}^ by 
the Prize Court of an offence either against the law of nations or 
their own municipal law(igf). Finally, certain acts, such as not 
sending in all papers found on board a prize, taking money or 
effects from a prize before her condemnation, ill-using persons 
on board, breaking bulk on board with a view to embezzlement, 
acting in collusion with the enemy, or unlawfully agreeing to ransom 
a prize, are made penal by statute (h). 


(y) Seo the Naval Prize Act, 1864, 
8. 45; and the Naval Prize Bill of 
1910, s. 40. 

(z) Suptra, p. 84. 

(a) Hallock, ii. 524; Hall, 461 et 
seq. 

(d) Manual of Naval Prize Law, 
Arts. 13, 14. • 

M The OsUee (supra), 
id) Manual of Naval Prize Law, 
Art. 16. 


(<?) l)er Mohr (3 C. Rob. 129); 
The Maria and The Vrow Johanna (4 
C. Rob. 348), where the property wm 
stolen from a warehouse in whicli it 
had been properly deposited by the 
captor. 

(/) Manual of Naval Prize Law, 
Art. 237. 

(g) The Naval Prize Act, 1864, a. 87. 

(A) The Navy Discipline Act, 1866, 
ss. 38 — 42. 






TEE NATVBE AND FUNCTIONS OF PRIZE COURTS.^ 


THE “FOX.” 


[1811; Edwards, 311.] 

Case.] This was the ease of an American vessel whidii had been . ' 
taken by the British, 'whilst on a voyage from Boston to 
Cherbourg, On the part of the captors condemnation of both 
ship and cargo -was sought, by virtue of certain Orders in Counbil, ^ 
which had been issued by the British Government, prohibiting 
intercourse with Prance (a). On behalf of the owners it was 
claimed that the Orders in Council had lapsed owing to the revo- 
cation by the enemy of the measures upon which they were pro- 
fessedly founded; and also that, even if they were still in 
operation, both vessel and cargo ought on grounds of equity to 
be exempted from their penal e£Eect. 4n the result it was held 
that tho Orders in Council were still operative; and that inas- 
much as the case came> within their terms both ship and cargo 
must bo condemned. 


Judgment.] Sir W. Scott, in the course of his judgment, took 
occasion to deal with the position occupied by Prize Courts in 
international law. As to this he observed that the question had 
been raised as to what would be the duty of the Court if the 
Orders in Council proved to be repugnant to the law of nations. 
In fact, these Orders were not in the circumstances, and as 
measures of retaliation, to be so regarded. Nevertheless, and 
to correct any possible misapprehension, he desired to state it 
as the rule of the Court, that it was bound to administer thei 
law of nations to the subjects of other countries in the various 
relations in which they might be placed towards this country, :’: 
and its Government. This was what other countries had a right-^ 

(a) fiy a decree of 1806^ known as tHe British Government, by Orders in ^ 

the Berlin Decree, and a further Oounoil, issued in 1807 and 1809, de-: >: 

decree of 1807, known as the Milan dai^ all places situated either in thef 
Decree, Napoleon had declared idl territory of Franoe or her allies or - 

British Colonies to be in a state of fyntes that had submitted to her rule 

blockade, . and had interdicted all to be under the same restriotionB as ii|w^ 

intercourse with them on the pa;i^ .df % with all consequent 

(ioeutral. States.' By way of ■ 




to demand for their subjects, and to complail if they received;^ 
it not. That law constituted the unwritten la,w of the Court; 
and was evidenced by the decisions, and collected from the common 
usage of civilized States. It was true that by the Constitution 
the King in Council possessed certain legislative rights over the 
Court, and had power to issue orders and instructions which it 
was bound to obey. That constituted the written law of the 
Court. The two propositions, that the Court was bound to* 
administer the law of nations, and that it was bound to enforce 
the King’s Orders in Council, were not inconsistent with each 
other, for the reason that such orders and instructions were pre- 
sumed to conform under the given circumstances, and as expe- 
rience showed generally did conform, to the principles of the 
unwritten law. They were either directory applications of those 
principles or positive regulations consistent with them, but pre- 
scribing their more particular application. As to any possible ' 
conflict, in the event of suoh directions and regulations contra- 
vening the law of natzpns, it would be indecorous to presume that 
such an emergency would arise. With respect to the orders and 
instructions then in question, these, as measures of retaliation, 
appeared to bo justifiable under the law of nations. They must,, 
moreover, be regarded as still operative, on the ground that the 
measures of the French Government on which they were founded 
were still unrevoked. Nor wero there any circumstances in the 
present case, arising out of the conduct of the British Govern- 
ment, on which any equitable claim could be founded. 


According to the view taken in the judgment, the Orders ; 
in Council issued by the British Government (6) were hold to- ^ 
be justified as measures of retaliation. In principle, of course, 
a wrong done to neutrals by one belligerent cannot justify the 
commission of ^ similar wrong by the other; but the reasonmg 
appears to be that if heutral States acquiesce in or fail to take active; 
steps to redress atn undue extension of belligerent right on the part 
of one of the States at war, which not only prejudices neutrals but 
also places the other belligerent at grave disadvantage, then thei > 
latter has no alternative but to resort to measures of retaliation (c). 

• ^ ■ k 

S Supra, p. 188, n. (a). • United States, whilst the British^i: 

As a matter of fact, these ^V ^Orders formed one of ihe causes whiohl 
measures were the subject of active led to the war of 1812: see Moore;|»^ 
protest and even retaliation by the '^ Digest, vii. 798 et seq, ^ 
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; The part of the judgment, however, whibh most concerns us here, 
is that which relates to the international character and functions 
of Courts of Prize. Such Courts, it was said in effect, are, from the 
very nature of the questions with which they deal, bound to ad- 
minister a common law of nations; and this with a due regard to the 
rights of all, irrespective of nationality. And the same view has 
been frequently asserted in other cases. So, in The Maria (1 C. Rob. 
: at 350), the same learned judge remarked that it was his duty, not to 
deliver occasional and shifting opinions to serve present purposes 
of particular national interest, but to administer with iniufforence 
that justice which the law of nations holds out without distinction 
to independent States, whether neutral or belligerent; and to make 
no pretension on the part of one belligerent which would not be 
conceded to the other in the like circumstances (d). In The Fox, 
the question of what the duty of the Court would be, in the event of the 
municipal law contravening the law of nations, is indeed dismissed, 
on the assumption that su^ a conflict was not likely to occur. But 
in English law such Courts, even though they will always seek 
to put such a construction on the municipal law or regulations made 
thereunder as will bring them into harmony with the law of nations, 
would, in the last resort, and notwithstanding some dicta to the con- 
trary that are to be found in the cases (e), undoubtedly be bound by 
the clearly expressed will of Parliament, as the sovereign autho- 
rity (/). And the same would also apply in 6ther systems. 

Great Britain, unlike some other maritime Powers, has no ofHcial 
Code of Prize Law or Naval War Code(ff). The prize system 
depends in the main on the Naval Prize Act, 1804 (h), the Prize 
Courts Act, 1894 (i), and various Orders in Council issued there- 
under; whilst for the rest the law applied is judiciary law, which 
purports to be based on hnd to conform to the law of nations. 

With respect to the constitution and jurisdiction of Prize Courts, 
the High Court of Admiralty (fc) is invested with a general juris- 
diction in cases of prize, which is exerciseable either in the flrst 
instance or by way of appeal from other Courts. As regards British 
. dominions and dependencies, it was formerly the practice, on the 
outbreak of war, to issue commissions to Courts of Vice-Admiralty 

(d) See also Recovery (6 C, Bob, dispute, denied to have an official 

341); TAe Oataee (p. 182, auprdy, authority, and hae since been wi^- 

(e) See TAe Maria (1 C. Bob. at drawn, although it has still an evi- 

860); TAe Fox (Edw. at 112); TAe dentiary value. Af to the need of such 

"Recovery (6 0. Rob. at 348, 349); a code, see Holland, Letters on War 

and, as regards other Courts, Triquet and Neutrality, 29 et »eq. 

V. Bath (3 Burr. 1478); HeatAfleld (A) 27 & 28 Viet. c. 26. 

V. CAilton (4 Burr. 2016). (0 67 & 68 Viet. c. 89. There are 

(/) See Reg, v. Keyn (L. R. 2 also, other statutes, such as the Naval 
£x. D. at 160.) ; and also TAe Walaing- Discipline Act, 1866, and the Ad- 

Aam Backet (2 C. Rob. 77). miralty Court Act, 1861, which touch 

(^r) The Manual of Naval Friae : on^matters of prize. 

Law, issued in 1888, although pub-*;,; . qA?) Now the P. D. and A. Div. of 
; vV lished under the direction of the Ad- the High Court. 

; V imraltyjr^^^^^;^. w^ in the 5 - 
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established there, authbfizing them to deal with matters of prizes ^ 
. But such commissions may now be issued in time of peace, although 
iifliey take effect only on the issue of a proclamation by the Crown 
on the outbreak of war(Z). They may now be issued either to 
Vice- Admiralty Courts as of old(w), or to Colonial Courts of Admi- 
ralty (n ) ; with a right of appea} in either case to the High Ccfurt of 
Admiralty. There is a further appeal from the High Court itself 
to the Judicial Committee of the Privy Council; such appeal being 
as of right in cases of final decree, and by leave of the Court in other 
cases (o). The High Court is empowered to enforce any decrees 
or orders either of the lower Courts or of the Judicial Committee in 
prize cases; whilst the lower Courts are also required to enforce all 
orders and decrees of tlie higher Courts (p). The procedure in 
prize cases is regulated in part by the Naval Prize Act, 1864 (q), 
and in part by general orders and rules issued either under ^at 
Act(r) or the Prize Courts Act, 1894 (s). 


Genekal Notes. — The Nature and Functions of Prize Courts . — 
All maritime captures must now be adjudicated on by a competent 
Court, and for this purpose Prize Courts are established in each 
of the belligerent States. The functions of such Courts are, shortly, 
to enquire into cases Oi maritime capture, to decree condemnation 
where the property captured proves to be lawful prize; to award 
restitution where it is not, with such compensation as may appear 
just; and incidentally to protect the interest of all against rapine 
and disorder. They occupy an important place in the international 
system, for the reason that they have to pass upon the interests both 
of belligerents and neutrals, and that the value of such interests is 
often large, whilst, so far, there has been no appeal to any external 
tribunal. The constitution of such Courts is solely a question of 
municipal law, and varies greatly in different systems. In Great 
Britain and the United States they are always presided over by 
judges having judicial training; but in other countries they often 
comprise or are even composed of officials, and are, indeed, some- 
times rather in the nature of administrativo than legal tribunals, 
whilst similar differences prevail with respect to procedure (Z). It 
is now proposed to supplement this organization by the establish- 
ment of an International Prize Court (u). 

» 


g 67 & 58 Viet* c. 39, 8. 2. 

) These bein^ Imperial Courts: 
see the Vice-Admiralty Courts Acts, 
1863 and 1867. 

(m) These being Colonial Courts in- 
vested with Admiralty jurisdiction: 
see the Colonial Courts of Admiralty 
Act, 1890, B. 3. • 

(o) 27 & 28 Viet. 0. 26, 8. 5. 
Xp) Ihid. 88. 4, 9. 


{q) Sects. 16 0 t seq. 

(r) Sect. 13. 

(s) Sects. 3, 4. 

(0 As to iho American prize system, 

see the American and English En« 
^cl. of Law, i. 666 — 668; as to the 
Japanese system, Takahashi, 528.; and 
as to other systems, Phill. iii. 658 
ei teq, 

(f^) /M/ra, p. 194. 
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Courts are sometin^Ci 


^ Status in Int^mtwml lMWr^^ 

’^id to possess an international character. And tliis is true to 
extent that they are open to all persons, whatever their nationali^Jjjp; 
whoso interests are legally at stake (a?); that they are bound to 
;BS between nationals and non-nationals with strict impartiality; that = 
they are presumed to administer rules that conform to the law of t; 
nations in so far as this is ascertained; and that the State in which 
they sit is internationally responsible if they fail to do so. Never- 
theless, such Courts are at bottom only national Courts, for the y: 
reason that they are established and regulated by the sovereign 
authority of the country in which they sit, and must ultimately take 
their law from it, oven though that law may not conform to the 
law of nations (y). Nor is this greatly affected in practice by the v 
fact that the State is responsible for their decisions. As between the 
belligerents themselves, the ultimate legal sanction has already been : 
resorted to; whilst, as between belligerents and neutrals, the lack 
of uniformity .and certainty in international usage generally render^' 
it difficult to prove an unequivocal wrong; and, although the desire 
to conciliate neutral opinion and the danger of antagonizing the 
growing naval power of neutrals may occasionally lead to some con- 
cessions, yet these are in their nature political rather than legal. 
^The establishment of an International Prize Court would, however, 
in some measure, and so far as its appellate jurisdiction extends (a)> 
serve to remove this difficulty. x 

The local Situation of the Court. — It is now universally agreed 
5 that a Prize Court cannot be lawfully established by a belligerent 
in neutral territory (6). In principle, however, it would seem that 
such a Court may rightly be established in the territory of an ally 
or co-belligerent; or even that the Courts of the latter may thera- 
rselves be resorted to(ci). But a neutral Court is not at liberty to \ 
exercise jurisdiction in matters of prize, except where the prize, 
being within its jurisdiction, is shown to have been taken in viola- : 
tion of the neutrality of the territorial Power (dj); or where the prize *■ 
was abandoned by the captor and is the subject of a salvage claim 
on the part of neutrals (a). 

The heal Situation of the Prize. — ^With respect to the local situa- /; 
tion of the prize itself, according to the British and American prac- 
tioe, it is competent to a Prize Court to act on property lying within j 
neutral ports, so long as it remains under the control of the captor ^ V 


As to enemy interests, see pp. 
195, 196, w/w 

<y) Although they will, perhaps, 
even more than other Courts se^ to 
put such a construction bn municipal 
rules as will bring them into con- 
formity with the admitted usage of 
nations: see vol. i. 22; and gene- 
rally, Oppenheim, ii. 475, n. ; Houand, • 
KStndies, 199. 

S: (sr) See H. C., No. 12 ct ItmS 


Art. 2; and p. irfii, infra. 

^jj^See H. C., No. 13 of 1907, -Si 

. (o) Although this would in strict- 

ness have the disadvantage of render- 
ing the captor State responsible for 
the decisions of the Courts of anotherf 
Power; see Taylor, 58(1. 

Vd) TAe ffran Fare (7 Wheat. 471). 

; (a) The Mary Ford (3 DaU. 

>*iA' 





'^and is not ill process of ^judication elsewhere (jQ ; and &e coriMt^ 
illness of this view appears to be impliedly affirms by the provisions 7 ^ 
I'^f the Hagiie Convention, No. 13 of 1907 (gr)." Moreover, when v| 
I; jurisdiction in a matter of prize has once att^hed it will continue ^ 
notwithstanding that the prize property has been landed (h) or sold' 
by the captors (i), or has been lost or destroyed (fc). 


ResponiSibility for Decree , — It is commonly reco^ized that the : 
decision of a competent Court on a question of prize is final and con- 
clusive in law (i). It settles all questions of right or title as regards 
the property taken, and precludes any further controversy as to the 
vali^ty of the capture as between the original owners and the captors 
or tliose who claim under them, in whatever country the property may 
afterward® bo fiound(m). To hold otherwise would lead to endless 
disputes and uncertainty in the matter of titles (^). Nevertheless, 
the State to which the Court belongs* remains internationally lespon- 
sible for its decisions; and it will be open to neutral States, whose 
interests or the interests of whose subjects are affected, to question 
their correctness, and to make such reclamation thereon as may > 
be thought fit(o). In the first instance, such claims are usually ■ 
prosecuted diplomatically, but in the last resort they may be en- 
forced by mean® of reprisals (p), or even by intervention (q). Such 
claims, if apparently well founded, are often referred for decision 
to a joint commission, or some other arbitral body. So, in 1794 a 
joint commission was appointed by Great Britain a,nd the United 
* State® to adjudicate on the alleged unlawful capture and condem- 
nation of certain American vessels during the Revolutionary war (r) ; 
whilst in 1871 a similar commission was appointed for the purpose of 
adjudicating on a number of claims arising out of the alleged un- 
lawful condemnation of British vessels by the American Prize Courts 
during the Civil war ( 5 ). But such proceedings will not strictly 
affect any right or title acquired under the decision complained of. 


(/) The SantisHma Trinidad (7 v. Imrie (L. R. 4 II. L. at 434). 

Wheat, at 356) : The Pomona (1 Dods. (») See, in English law, The Coun- 
25) . teas of Lauderdale (4 C. Rob. 283) . 

(ff) Art. 23. (o) Infra, p. 232; and, as to claims 

(A) Hudson V. Guestier (4 Granoh, in respect of enemy property, p. 196. 
293). (p) As in the case of the Silesian 

(*) The Falcon (6 0. Rob. 194). loan: see vol. i. 334. 

; (A?) The Susanna (6 C. Rob. 48); (q) As occurred in 1879, when Ger- 

and see also Halleok, ii. 429 et se^. many intervened to secure the release- ; 

(l) Save, of course, for such right of a German vessel condemned by a . 

of appeal as may d>e allowed by the Peruvian Court during war between ; i 
domestic law. Chile and Peru: see Oppenheim, ii.:.;; 

(m) See Halleck, ii. 407, and au- 607. 

thorities there cit^, n. 1. But in (r) See Taylor, 683. 

English law the decision of a foreign (s) See The Springbok (Moore, Int. 

Prize Court may be examined inoroer Arb., iv. 3928); The Sir William Peel 

; to see if the facts in proof of which the {ibid, iv. 3936); and The Betsey 

decision is addyooed weie actually so {ibid, iii. 2838). As to similar claims^ 

. found by the foreign Court: Z>os#v. made during the Russo-Japanese war^l" 

'.Oliver (2 Sm. L. C. 634); Lothian v. see p. 487-8, infra, « 

■ ^ M^nderson (8 B. A P. 646) ; Castrique . 
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Opiniom on Intermiiondl LdWi Z. * 4^ f* 

The Internatumal Prize Court: (i.) Why »jeeded?----The 
> system of dealing with cases of prize is open to various objections. 

V In the first place, it constitutes the State of the captor, in some sort, 
a jud^ in its own cause; and although the British, American, wd 
" French Courts have, on the whole, exhibited a commendable im- 
partiality (0> y©t, in general, there is probably bound to be some 
/ leaning in favour of the national interests, esjpeciaUy in countries 
where the Court consists of or comprises admimstrative officials (u). 

; Next, although such Courts purport to administer a law in con- 
formity with the law of nations, they are, in fact, bound to take 
their law, whatever it may be, from the sovereign authority of 
the State in which they act (x). Finally, and apart from any positive 
regulation, such Courts will necessarily follow the practice of their 
own State in cases where the practice of nations conflicts. Long prior 
to 1907 various proposals had been made for the formation of an 
Jbtemational Court (y). In 1887 the Institute of International 
Law included a project of this kind in its suggested code for the 
regulation of maritime captures (z). But these projects, although 
not without their influence on international opinion, were not attended 
by any immediate result. In 1907 the subject came under con- 
sideration at the Hague Conference (a); with the result that after 
prolon^d discussion and negotiation a draft project was agreed 
on, which is now embodied in the Prize Court Convention, No. 12 
. of 1907. In view, however, of the great/ divergence of opinion 
and practice which then prevailed on subjects with which the pro- * 
posed Court would have to deal, many States, including Great 
Britain, were unwilling to accept the Convention until the law on 
these subjects had been better ascertained and defined. This, indeed, 
was the main object of the holding of the Naval Conference of 1908-9, 
which resulted in the framing of the Declaration of London. Mean- 
while the Prize Court Convention, although originally signed by 
/ some 38 States (&), including all the Great Powers, has not, so far, 
been ratified by any. Nevertheless it claims some consideration, as 
embodying a project which, in some form or other, is likely at 
no distant time to become a reality. 

(ii.) The Hague Convention ''relative to the Estahliskmmt of 
an International Prize CourtZ' — This Convention provides for the 

(«) As to the British Courts, it has (a?) Supra, pp. 190, 192 

been computed that two out of every (y) One of these dates back as early ; 

five of Lord Stowoll’s decisions, num- as 1759. ^ For an account of these, see 
bering some 150, were given in favour Oppenheim', ii. 5o9 et aeq, 
of neutrals. As to the law, see pp. (a) Ihid,; Barclay, Problems, l05j^ 

187, 190, ^‘The attitude of the (a) Proposals on the subject !wer<S^i^ 

American Coufts has been very^ siml- submitted both by Great Britain and' 
lar, save perhaps during a period of Germany; for an account of these and 

the civil war, when they exhibited— the mode in which they were dealt 

as has since indeed been admitted by with, see Pearce Higgjns, 432 et aeq, 

one of their judges — an unmistak- ^(5) Of these, however, no less ihan 

able bias againsj Great Britain: eee ten signed under reservation of Art. 

, ,;Hall, 668. , 15, which deals with the constitution. 

4’ ;• 00 p. IW. , ■ ; . 
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establishment of an Intematioi^ Cburt, having the constitution, and 
exeroisiag the jurisdiction and functions, described below. The 
Court is to hear aj^peals from national Prize Courts, although only 
in the cases prescribed; and is empowered to order restitution and 
to assess damages and award compensation. But the Convention 
will only apply, as of right, when all of the Powers at war are 
parties thereto (c). It is to come into force six months after 
being ratified by a sufficient number of Powers to enable the 
Court to be duly constituted (d); and is to remain binding for 
twelve years from the time of coming into force. It is, moreover, 
to be deemed to be tacitly renewed as between the contracting 
Powers for successive periods of six years, unless denounced on the 
expiration of sgiy of those periods, in which case it will cease to bind 
the Power that has denounced it but will otherwise continue opera- 
tive (e). A demand for its revision may, however, be made by 
any contracting Power two years before the expiry of any of the 
periods aforesaid (/). At the Naval Conference, with the object 
of meeting the difficulties experienced by certain Powers, such as 
the United States, whose domestic constitution did not allow of an 
appeal from tlieir highest Courts to any external tribunal, a protocol 
was agreed on to the effect that such States might ratify the Conven- 
tion subject to a reservation substituting a direct claim for com- 
pensation for proceedings by way of appeal, so long as the rights 
secured by the Convei^ion were not thereby impaired; the result 
being that in such cases the International Court would, if it dis- 
agreed with the decision of the national Court, award compensation, 
although without technically overriding the decision in question (g). 


(iii.) The Jurisdiction of the International Prize Court . — ^Under 
the Convention, jurisdiction in matters of prize is to be exercised 
in the first instance by the Prize Courts of the captor, the judgments 
of which must be publicly pronounced or officially notified to flie 
parties (h). From these an appeal, or what is virtually an appeal, 
may bo made to the International Prize Court in certain cases set 
forth in the Convention. These comprise cases (1) where the 
judgment of the national Court affects the property of a neutral 
Power or individual; and (2) where the judgment affects oven enemy 
property, but relates to (a) cargo found on board a neutral ship (0, 
or (b) an enemy ship which is alleged to have been captured in the 
territorial waters of a neutral Power which has not made the cap- 
ture the subject ^f a diplomatic claim (fc), although the appeal in this 


ie) Art. 51. 

(d) Arts. 16, 62—64. 

(e) Art. 66; assuming, that is, that 
sufficient adherents remain. 

(/)Art. 67. , 

{f) This is dated the 17th Sept.,.. 
1910; and now forms an additional 


Protocol to the Prize Court Conven- 
tion, No. 12 of 1907. 


(4) Arte. 1, 2. 


And which would, therefore, 
ordinarily be protected by the neu- 
tral flag. 

(4-) See H. C., No. 18 of 1907, 
Art. 3; p. 193, 
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Koaatfiiiuet^b^ by the neutral Power (j^ or (o) enemy property which 
r is alleged to ha-ve been captured in vic^tion of some convention sub- ; S; 
■; sisting between the belligerent Powers or some enactment of the State v; 
f of the captor. The appeal may be based on alleged error either in ; 
'fact or' in law(m). But when the national Court has set aside a. 

)V capture, then an appeal to the International Court will only lie on 
|;the question of damages (n); with the result that there is no appeal 
to the International Court against a decree of restitution. The 
^^contracting Powers bind themselves expressly to accept the decrees : 
of the International Court, and to carry them out with the least 
possible delay (o) . 

(iv.) By whom Proceedings may be institiUed'^—AjL appeal to 
the International Court may be made either (1) by d neutral State, 
if the judgment of the national Prize Court injuriously aifects either 
its property or that of its nationals, or if the capture is alleged to 
have been made in its territorial waters; or (2) by a neutral indi- 
vidual, if such judgment injuriously affects his property, subject, 
however, to the right of his own State either to forbid the appeal or 
to undertake it in his place; or (3) by an enemy individual, "i 
if such judgment injuriously affects his property, and if either the 
capture was made on a neutral vessel (p) or is alleged to have been 
in violation of some 'convention or belligerent enactment as before 
•described (q), although if a violation of neutral waters is involved 
'only the neutral State can appeal (r). The- same rights also attach ^ " 
to successors in title if they have taken part in wie proceedings 
in the national Court (s). Such an appeal may be made either 
from the national Court of first instance, or, after one domestic 
appeal, as the law of the captor may provide; whilst, if no decision : 
is given within two years, then the case may be taken direct to 
the International Court without any prior decision (t).' 

! (v.) The Law to be applied.— -The International Court, in cases 

coming before it, is to apply, first, the provisions of any treaty 
which may be in force between the parties relevant to the matter in ’ 
question; next, such rules of international law as are generally re- 
cognized and applicable to the matter in question; and, finally, and 
in default of any such recognized rule, “the general principl;^ - 
of justice and equity.” Where the appeal is based on the violation 
of some enactment of the belligerent captor then such enactment;j^v^. 
is to be applied. The Court may disregard any failure to comply^; 
with:, rules of procedure prescribed by the law ofr the captor if it 
regard them as unjust or inequitable in their effects (te). If tfae > ^ 
Court upholds a capture, the proceeds are then distributable 


(9 The enemy owner, as 8!ich> 
having no claim to restitution. 

g ) Art. 8. 

Art. 8. 

Art. e.‘ ■■ : 

Suprsj pi }9i> - 


it) Supra. 

: (r) Art. 4. 
#(s) Art. 5. 
(0 Art. 6. 
1 . 







^ Jcordinjf to the law of the captor. If it fiude .the capture to haVeV’ 
;V been invalid, then it decrees restitution and fixes the amount of 
damag^, if any; whilst if the prize has been sold or destroyed, it 
determines the amount of compensation to be paid to the owners (a?). 
The provision that, in default of a generally recognized rule, tlie 
Court shall apply “ the general principles of justice and equity ” pro- 
bably means ^t the judges composing the Court would apply the 
principles of the system with which they were most familiar (y); but 
. the Declaration of London, 1909, if it should be accepted, will serve 
largely to mitigate this defect. 


(vi.) The Constitution 0 / the Court . — The Prize Court itself is to 
consist of fiftefen judges, of whom nine will constitute a ( 3 ^uorum ( 0 ); 
and all of whom are required to be skilled in international maritime 
law and of high reputation (a). For the purpose of constituting 
it, each of the signatory Powers is to appoint a judge and a deputy 
judge (b). Both judges and deputy judges are to be appointed for 
a period of six years; and, in cose of deatli or resignation, a new 
appointment* is to be made for a fresh period of six years (d). Prom 
the body of judges so nominated the Cour£ itself is to be constituted 
on the following plan: The judges appointed by Great Britain, 
the United States, Prance, Germany, Austria-Hungary, Italy, Russia 
and Japan, making eight in all, are to be permanent members of 
the Court; whilst theAremaining seven places are to be filled by 
judges appointed by the other signatory Powers sitting by rota, 
according to a Table annexed to the Convention (d), the place of 
an absent judge being always taken by his deputy ( 0 ). The only 
. modification of this is that, if in time of war it should happen 
that either of the belligerents has no judge at the time* entitled 
to sit in the Court, then the belligerent in question may claim to 
have a judge of its own appointed for the purpose of taking part * 
in all cases arising out of the war, one of the judges ordinarily 
entitled to sit being withdrawn (/). No person can sit as judge 
w’ho has taken part in the proceedings before the national Priae 
Court (gr). Provision is also made for the appointment by a belli- , 
gereut captor, or by a neutral State that may be involv^ in the 
proceedings, of a naval ofiicer of high rank to act as assessor,;^ 
although without any voice in the decision (h). The judges are to 
be paid out of a common fund, and may not receive any further ;■! 


(4?) Art. 8. 

(V) Which, in view of the constitu- 
tion of the Court, might possibly 
operate to the prejudice of the Anglo- 
American rules and practice. 

(ar) Art. 14. 

(a) Art. ICt 

(ft) Art. 10. - , 

: ( 0 ) See Art. 11; and, as to the 

rank and precedence, Art. 12 ; and, aSs 
to the oath of office and privil^^ and 


immunities. Art. 18. 

(d) See Art. 15; and as to 
case of any of those Powers not b 
parties to the Convention, Art. 

(e) Art. 14. 

(/) This being determined by 
Art. 16. V .. 

(y) Art. 17. , 

Art. l8. > 


thfli'*; 
t. 6fti:¥ 

■:.s. 


totj;' 
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; Z)ema^ from their own GoTernment(i). The Court is to sit 

at the Hague, and cannot in general sit elsewhere without the oon- 
sent of the belligerents Qc), The ministerial functions of the Court 
are to be served by the AdmiBListrative Council and the International 
Bureau (Z). The Court is to decide what languages may be used, 
X but Ihe official language of the national Court from whi^ the case 
comes may always be used(m). The clauses dealing with the con- 
; stitution of the Court gave rise to great dissatisfaction on the part 
of the smaller States; and in this matter no less than ten of the 
signatories have made reservations. Provision has, however, been 
made for a possible revisal of the piesent constitution under certain 
conditions (n). The equal treatment of all States outside the range 
of the great Powers — ^notwithstanding much disparily of position 
as rega^s mercantile marine, naval forces, and sea-borne trade — 
involves, no doubt, a certain inequality of consideration; but as 
against this it must be borne in mind that every State is secured 
representation when at war, and that the large number of countries 
from which the judges are drawn serves to ensure that all juristic 
systems shall be duly represented (o). 


^vii.) Procedure . — The Convention makes provision for the ap- 
pointment of agents and advocates (p); and for the service of notices, 
the procuring of evidence and the execution of requests for this pur- 
pose, within the territory of any States that a^ parties to the Conven - 
tion (q). It also embodies a code of procedure (r); and incidentally 
empowers the Court to make any further and necessary rules (5), and 
to suggest modifications of the rules already embodied in tlie Conven- 
tion (t). In dealing with cases before it, the Court may take addi- 
tional evidence (u) . Its proceedings must in general be public (x ) ; all 
questions are to be decided by a majority of the judges present (y)\ 
whilst its judgments must be delivered in open Court, and must 
state the reasons on which they are based (z). The code also makes 
due provision with respect to the awarding of costs (a). The general 
: expenses of the Court are to be borne by the contracting Powers in 
proportion to their representation on the Court (&). 


(0 Art. 20. 

(A?) Art. 21. 

(l) Arts. 22, 28 ; and see vol. i. 35. 

(m) Art. 24. 

(») Art. 67. 

(o) See Pearce Higgins, 440; and 
for a short survey of the merits and 
demerits of the proposed Ck>art, Smith, 
International Law, 368 et seq. 

(p) Arts. 25, 26. 


Art. 27. 

(r) Part III. 

(s) Art. 49. 

(0 Art. 50. 

( 1 #) Art. 36. ^ 

Cfl?) Art. 39. * 

(y) Art. 43. 

(z) Arts. 44, 45. 

(a) Art. 46. 

(5) Art. 47. 



miZE AND BOOTY, 

(i) TITLE PBIMAEILY IN STATE. 

THE “ELSEBE.” 
j. [1804; 6 C. Rob. 178.] 

Caise.] During war "between Great Britain and France, in which 
Sweden was neutral, the “ Elsehe,” a Swedidi veesol, was, with 
.several other .vessels, captured by the British whilst .under the 
convoy of a Swedish warship, and was subsequently proceeded 
against, tt^ether with her cargo, on the ground of resistance to 
visit and search. Various questions arose in the course of the 
case (a); but the main question was as to the nature of “prize” 
and the respective rights of the Crown and captors therein. This 
arose through the act of the Crown in releasing several of tlie 
vessels, including the “ Elsebe,” prior to adjudication and without 
the consent of the captors. The Crown’s right to do so W'as 
questioned by the caj^ors on the ground that an interest in the 
vessels captured had already become vested in them at the time 
of seizure, under the grant of prize; and that this could not be 
displaced by any after act of the Crown. This question was 
raised on a motion to proceed to adjudication, notwithstanding 
the release and discharge of the vessel by order of the Crown. In 
the result it was held that inasmuch as a captor’s right to prize 
was wholly derived from the Crown, it was quite open to the 
latter to order the release of a captured vessel prior to adjudica- 
tion, and this without any consent on the port of the captors. 

Judgment.] In delivering judgment. Sir W. Scott found that 
the Crown had in fact released the vessel, and that this release 
had been duly*aooepted by the owners. On the question of right, 
the learned Judge observed that it was admitted that the claim of, 
the captors rested wholly on the Order in Council, the Prodama- 

(a) Especially as to the liability of a grant or prise by the Crown did 
cargo owned ^)y neutrals, as to which not, in the circumstances, extend to 
it was contend^ tbat neutral intefests neutral property, both oi which con- 
;were not affected by reason of the tentions were ultimately overruled by 
resistance of Ihe convoy I and also that v ^ 



it was not deniled t^t, indepeiii«^» 
^Siently of those instruments, the whole subject-matter was in the ; 

of the Crown, as well in point of interest as of authority . 
l^jPrize was, in fact, altogether a creature of the Crown. No one 
^ihad or could have any interest save through the Crown, to whom ^ 
pij^longed at once the power of making war and peace, all acquisi- 
|*:;tions that might be made during war, and t^e disposal of such 
iJ^acquieitions, which might in itself be of the utmost importance 
for the purposes of war and peace. . This was not a peculiar 
I doctrine of the British Constitution, but was universally re- ^^ 
I ceived as a necessary principle of public jurisprudence. Its object 
; -was that the Power having authority to decide on peace or war 
i? : might use it in the most beneficial manner for the purposes of 
;jv both. In view of this it must be regarded as a general presump- 
C tion that no Government meant to divest itself of this attribute 
i;: of sovereignty, unless it did so by clear and unequivocal expre^- 
sion^ In English law, moreover, a grant from the Crown was 
l^fpresumed to pass no more than was clearly ^xpressed. Applying 
I -these principles to the case before the Court; he found that neither 
5fby the Order in Council, nor by the Proclamation, nor by the 
Prize Act, was any interest conferred on the captors which dero- 
^'gated in any way from the primary right of the Crown ; that 
J the only right conferred op captors was, in fact, a right to seize 
giand bring in certain property ; . that their interest in the prize 
^/Vested only after condemnation ; and that prior to suoh time the 
^ Crown could dispose of the property therein aa it might think fit. 

?i: In practice, moreover, such a right had been exercised by the 
;c Crown, without being questioned, in a large number of instances, 
it was also a frequent praotioe in articles of peace to stipulate 
for the restitution of all property captured after the dates fixed 
for the cessation of hostilities in different latitudo|; this being a 
; stipulation which the Crown would be powerless to give effect v 
.to without some such power as that now contended for. Nor 
: did the exercise of such a power involve any injustice to the ; 
[ Captors in the matter of costs and danoiages, for the reason that 
i^the acceptance of a release by the owners of the oajftured pro- ^ 
liperty operated as a waiver of rights in this respect ^hioh H 
^|a^;might otherwise h^^ 







^ for the purposes of Adnuralty jurisdictiott: iri 

[j: English law, prize” extends to all property, whether in ships, f 
^ goods, or other artioles, captured jure belli on the sea or in foreign 
sports 6r harbours; or captured on land by naval forces acting 
^ either alone or jointly with land forces; or captured in the ; 
rivers, ports or harbours of the captor*B country; as well as money 
received by way of ransom (6). “ Booty,” on the other hand, oon- 

sists of property captured on land otherwise than by naval forces (c). 

With respect to ‘ prize,” under the British system all such pro- . 
-^perty vests in the Crown, as representing the State, tiie captor having 
no title to or interest tterein except such as may be conferred by ' 
the Crown (d). At the same time, it is usual, by Royal proclama- 
tion issued at the oommenoement of a war, to award to captors tibe I 
proceeds of all “prize” taken, subject to an adjudication of &e 
Court; the mode of distribution being regulated by another pro- 
clamation (^). Armed vessels of tiie enemy do not, however, con- > 
stitute “prize,” and are not subject to adjudication; although the 
Naval Prize Act, 1864, makes provision fdt an award of “prize . 
bounty” for the capture or destruction of such vessels (/). The 
same Act also provides for the award of “ prize salvage ” in respect 
of British vessels previously taken by the enemy and subsequently 
recaptured (g). The same principle, so far as relates to the vesting 
of prize property in the State, also obtains under the law of the 
United States (h). ^ 

With respect to booty of war, in English law the title to booty 
equally witli prize vests primarily in the Crown (^); whilst, like 
prize, it is usually distributed amongst the forces engaged, a practice 
now contemplated and sanctioned by statute (fc). By 3 & 4 Viot. 
c. 65, moreover, the Court of Admiralty is empowered to exercise 
jurisdiction in all questions of booty of war or its distribution that 
may be referred to it by the Crown, and is required to proceed 
therein as in cases of prize (1), 


(6) See The Two Friends (1 C. 
Rob. 271); Lindo v. Rodney (2 
lloug. 61^ n.) : The Ships taken at 
(renoa (4 C. Rob. 388). 

(o) In 80 far, of course, as such 
propertjr is legally susceptible of 
appropriation: supra, p. 60. 

Id) See the Naval Prise Act, 1864, 

{e) See Manual^ of Naval Prize 
Law, p. 142. 

(/) Ss. 42 — 44, and p. 184, supra, 

(9) Ss. 40, 41. 

(A) See Commodore Stewards ease 
(1 C. C. 43 ; Scott, 910) ; and, as to the 


American Prize system generally, Hal- 
leck, ii. 367. 

(i) Alexander v. The Duke of 
Wellington (2 Russ. & My. 35). 

(A) See the Army Prize Money Act, 
1832, as amended in certain particulars 
by 29 A 30 Viot. o. 47, and also 57 & 
58 Viet. c. 39. 

(1) This does not mean that the 
same principles of distribution are 
necessarily to be followed, although 
the rules applied are in fact largely 
based on those of prize: see the case 
of The iianda and Kirwee Booty 
(L. R. 1 A. & E. 109). 
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'Xii) DIVESTMENT OF TITLE OP ORIGINAL OWNER. 

AHSEaSEH I). HABTEH. 

[1908; A. C. 334.] 


; > Case.] This was an action on a policy of insuranoe underwritten 
; by the defendant, by which certain interests in the S.S. “Romu- 
las,” a German vessel, belonging to the plaintiff, were insured for 
^ twelve months as from the 12th January, 1905 {a). The risks 
insured against included only loss by the perils of the sea, and did 
not cover loss by capture. During the continuance of the policy, 
the “Romulus” sailed with a cargo of coal for Vladivostock, a 
naval port and base of operaitions in the war then proceeding 
between Russia and Japan ; coal having at the time also been 
proclaimed as contraband of war. In order to avoid the Japanese 
cruisers the vessel took a northern course, and sustained such 
injury by contact with the ice that the master found it necessary 
V to make for Hakodate, a Japanese port. On the 26th February, 

: when a short distance from Hakodate, the '* Romulus ” was seized 
by a Japanese cruiser, on the ground of carrying contraband, and 
: ordered to proceed to Yokosuka under the charge of a Japanese 
: offioer. On her voyage to Yokosuka, she sustained further injury^ 

' by the perils of the sea ; - and on the 27th February she was run 
ashore and became a total loss. On the 16th May, 1905, after 
: her loss, the Japanese Prize Court condemned both ship and cargo, 
bn the ground that she had been employed in transporting con- 
traband of war by fraud; it being also found that her papers 
had been falsified. In the circumstances the plaintiff claimed 
to recover as for a total loss by the perils of the seas. In aid 
of this it was contended that the ship being a neutral vessel, 
the plaintiff, as owner, did not by the mere fact seizure oa the 
26th February lose either property or possession in the vessel, 
for the reason that the Prize ' Court, even though condemning 
the cargo, mig^t nevertheless have released the vessel; that the 

plaintiff must therefore be deemed to have retained his interest 

f' • 

(a) The insuranoe was expressed to parties should be determined as Aough 
'i, .be on disbursements, but at the triai_ tto had been on tiie diip. ; 

■ii;;it ww. agreed that the rights' of; the. 
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until divested bj an aotual adjudication; and that such interest had 
in fact been lost by the perils of the sea within the meaning of the 
policy . On behalf of the defendant, it was contended that there had 
been an aotual decree of Gondenmation which vested the prize in the 
captor; that, according to the principles followed by the English 
Courts, this related back to the original seizure; and that the 
vessel was therefore lost by capture, which was expressly excepted 
from the risks insured against; the loss by the perils of the seas 
having occurred after the capture and whilst the vessel was 
the hands of the captor. In the result, it was hold by the House ' 
of Lords, affirming the decision of the Court of Appeal, that 
there was in fact a total loss by capture, and tliat the owner ^ 
could not recover on the policy. 

Judgment,] In delivering judgment, Lord Loreburn, L.C., 
after referring to the facts and to tho arguments adduced on 
behalf of the plaintiff, pointed out that enemy vessels did in some 
respects stand on a different footing from neutral vessels under 
the laws of prize.* Ccirriage of contraband to a belligerent port 
did not itself impart an enemy character to a neutral ship. 
Such a vessel could not lawfully be destroyed (6); nor could her 
crew be treated as prisoners of war. The carriage of contraband 
was not unlawful in the same sense as aiding an enemy in an expe- 
dition. It was an adventure which the offended belligerent might, 
if he could, visit with capture and condemnation by a Court of 
Prize. Hence it appeared to be true that in the present case the 
property of the “ Romulus '' did not pass wholly from the owner 
on the 26th February. The owner still had a chance of recover- 
ing the ship, and still had an interest therein which he could have 
insured, although he no longer retained possession. But the same 
might also be ^id to apply in some measure to enemy vessels for 
tho reason that even these might, under some circumstances, be 
released by the Prize-Court. The real question was whether 
there was a total loss by capture. As to this it appear^ that 
there was a total loss by capture on t)he 26th February, the day 
on which the Romulus” was lawfully seized, as shown by the 

(&) That is, according to the doctrine of the British Prize Courts; but see 
■p. infra, ^ ; 







'^'eubeeqaent condemnation. There was on that day a total lose 
.' which, as things were then seen, might afterwaxds be reduced if ; 

the end the vessel was released. Aoooirding to the view con- ; 
I tended for by the plaintiff, if the vessel had been insured against - 
f . capture under a time policy which expired prior to condemnation, ;; 
fc the liability of the underwriters would have been made to depend f 
Eon the degree of expedition dhown by a Court of Prize in adjudi- 
cating on the case, or even upon the taking of prooeedings by 


M^ay of appeal, a conclusion which was manifestly erroneous. The ■ 
l^true view appeared to be that there was a total losi^ by capture on 
^^the 26th February, although its lawfulness was not authorita- . 
I tively determined till the 16th May. That, at any rate, appeared ' 
^ to be the law of England on this sul^eet. 


:r In the case of neutral property taken as prize, notwithstanding 
•j that the captor acquires immediate possession, the title of the 
owner will not be regarded as completely divested unless and 
/ until a decree of condemnation has been passed, although in that 
rf event the divestment of title Will date, back- to the original 
^ seizure. In the case of the property of suDjecIs or allies taken as 
prize, as for illegal trading, the same principle would apply. In 
i the case of enemy property, it is commonly laid down that as between 
; : captor and owner the divestment of title is complete as from the 
date of the original seizure (c); but in view of the fact that the 
captor is here, too, lega4y bound to proceed to adjudication (d*) 
t and that the result of such adjudication may conceivably be in 
^ favour of the owner, it would seem that the same principle now 
. applies to enemy property. If this be so, then we have a uniform 
^rrule witli respect to title and its divestment, as between the captor 
[ and the original owner, whether enemy or neutral (e). 

In the case where a captor loses possession of his prize before* 
condemnation, either by abandonment, or by recapture or rescue, 
then his inchoate right comes to an end. As regards abandon- 
I ment, if this is voluntary and intentional, there can clearly 
be no further claim on his part, and the right of the original owner 
will thereupon revert, subject to any claim of salvage or new ca 
ture(/). In principle it would appear that the same rule shou 
apply where the abandonment of the prize by the captor was in- 
voluntary, for the reason that his title is merely possessory, and 
dependent on the retention of control, either actual or construc- 
; tive (^). In cases of rescue, and now also on recapture, the right ; 


" ; (e) Hall, 461-2; 

rV.:, , W this ev 


And this even tiiongh the pro-" 
,|j^ay have been lost or destroyed: 
gp. 198.-. 


■ \0y Supra^ p. 176. 

if) The Liligentia (1 Dods. 464). P 
Xg) ,8upra, p. 176. But in The^ 
K Soott, 6iC®)i^; 


r^of the ori^nal owner trill revert; althoujph subject to any lawful'^ 
‘‘■ claim of salvage (fe). But if, after recapture,, the prize should be J 
■y taken anew by the enemy, then the title will vest in the last captor, > 
to the exclusion of any claim on the part of the original captor 


(iii) TITLE BY TEANSFER OR TRANSMISSION ; 
FROM CAPTOR. 

THE “PIAD OYEH.” 

[1799; 1 C. Bob. 136.] 

Case.] During war between Great Britain and France, the | 
“ Flad Oyen,’* a British ship, was taken by a French privateer, I; 
and carried into the port of Bergen, in Norway. She then under-* 
went “a sort of process,” which terminated in a sentence of con- ; 
demnation being pronounced by the French Consul. Under this ; 
sentence she was asserted to have been ultimately transferred te 
the claimant, who bought her at a sale by public auction. It 
appeared that the purchaser stood in the capacity of general agent 
in that place for the French Government, and in that capacity 
acted also as vendor. On the subsequent capture of the vessel 
by the British, an application was made by the original British 
owner for restitution, on the ground that there had been no regular 
sentence of condemnation by a competent Prize Court and, conse- ’ 
quently , no legal transfer of the vessel from the original owner to ; 
the neutral purchaser. In the result, the vessel was restored to her V 
former owner, subject to the payment of salvage to the rc- 
captors. 

Judgment.] Sir W. Scott, in giving judgment, remarked. ■ 
'that it had l^en freqqently stated that the requirement of a ; 
sentence of condemnation as essential to the transfer of the pro- 
percy in prize was a doctrine peculiar to English law, and that;V> 

the validity of belligerent captures; i 
see also The Mary (2 Wheaton, 123).. t 
(A) See p. 214, infra, , 

(0 See The Polly U C. Rob. 217,1 
nO ; and, on the subjeot generally^ 
PhiU. iii. 638. ' , . - -fM 


the American Courts took a different 
view, and awarded the proceeds of the 
prize, after dbduoting salvage, to the 
original captors, on the ground 4hat 
a imutral Court could not pass upon 
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aooording to the praetice of aO’iue nations twenty-four hours’ pos- 
session, or according to the practice of others the bringing of the 
: prize infra 'premim, was enough to oonver^t liie prize. But it 
i^ly appeared that according to the general practice of nations a 
: Mntence of condemnation was at present necessary to transfer the 
^ property in prize, and that a neutral purdbaser, if he bought a 
r prize during the war, must look to such a sentence as one of the titlei 
: deeds of the ship. He doubted, indeed, if there were any instance 
in which a person who had purphased a prize vessel from a belli- 
gerent had thought himself secure in making .that purchase 
merely because the ship had been in the enemy’s possession for 
twenty-four hours or had been carried ' mfra preesidia. The 
contrary had been more generally held ; and the instrument of 
condemnation was one of those documents almost universally 
produced by a neutral purchaser. It was also necessary to show 
that the vessel had been subjected to adjudication in a proper 
judicial form. It was the first time that an attempt had been 
made to impose upon the Court for that purpose the sentence, not 
of a tribunal existing in the belligerent country, but of a person 
, pretending to exercise authority in a neutral country. A sentence 
of condemnation oould not be deemed sufficient unless it con- 
formed to the usage and practice of nations. It would not be 
enough to show on mere, theory that a Prize Tribunal might sit 
in a neutral country, without at the same time showing that such 
a proceeding was sanctioned by the common praotioe of nations. 
This, in itself, was sufficient to conclude the matter. But apart 
from usage, and looking merely to general principles, it did not 
appear that such a sentence cioiuld be sustained, for the reason 
that prize proceedings were always in rem, and this presumed that 
the body and substance of the thing was in the country that 
exercised jurisdiction in the matter (a).. It was true that in- 
stances had been adduced in which British Cour^ under special 
circumstances had pronounoed on prizes lying in certain foreign 
ports. But even if such proceedings were regular they would not 
support the present sentence, which emanated' from a person 
having no authority over any but the subjects of his own country, 

(a) That of :il»e J^igewiit # : . 
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«iiid acting in a neutral country which had no cognizance of 
matters of prize. For these reEisons the ship was ordered to be 
restored to the British owners upon payment of the usual salvage. 


This case decides that a captor has no title which lie can 
validly pass to a purchaser unless the prize has been duly con- 
demned by a competent Prize Court (b); and, further, that a 
sentence passed by a Court irregularly constituted and sitting 
in a neutral country will not be regarded as a valid condemnation. 
And this rule is a rule not only of the Court of Admiralty but 
also of the Courts of Common Law(c). In The Kierlighett 
{3 C, Eob. 96), however, it was held, in circumstances similar to 
those of The Flad Oyen, that the original owner, although entitled 
to restitution, was nevertheless accountable to a bond fide neutral 
purchaser for the fair value of improvements, in excess of ordinary 
repairs, which had been made by the latter subsequent to his pur- 
(jhase. By the Hague Convention, No. 13 of 1907, Art. 4, it is 
now provided that a Prize Court cannot be set up by a belligerent 
in neutral territory or on a vessel in neutral waters (d). But a 
sentence of condemnation will be good if passed in the courts of 
a co-belligerent or an ally(c). And, notwithstanding the doubts 
expressed on this point in The Flad Oyen, it appears, according to 
the British and American practice, a sentenoe of condemnation 
passed by the Courts of the captor’s country will be good, and will 
found a good title, even though, at the time of the proceeding, the 
prize was lying in a neutral port(f). And the correctness of this 
view, internationally, appears to be borne out by the provisions of 
the Hague Convention, No. 13 of 1907, Art. 23 {g). 


(iv) TITLE IN EELATION TO NEUTRAL STATES. 


THE CASE OF THE EMILY ST. PIEREE.” 


[1862; Moore, Extradition, i., 596; Wheaton (Dana), 475.] 


Case.] During the American civil war, the “Emily St.^^ 
Pierre,’’ a British vessel, was seized by a United States cruiser 
for an alleged breach of the blockade of Charleston, and sent, in ! : 


(5) See also Miller v. The Resolu- 
tion (2 Dali. 1; Soott, at 904); and 
The Cosmopolite (8 C. Rob. 383). 

(o) Ooss y. ^Withers (2 Purr. 698), , 

(d) InfrUy p. 801. ® 

(e) Oddy v. Bovill (2 East, 478); 
The Christopher (2 0. Eob. at 210). 


(/) See The 11 enrich and Maria (4 
C. Rob. 43); The Polka (Spinks, 57); 
the Manual of Naval Prize Law, Art. 
277 ; and, in the American Courts, 
Hudson V. Guestier (4 Grandh, 298) ; 
and The Invincible (2 Gall, at 89). 
igyinfra^ p. 868. 
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I W iaiiijddioatioii. ISie EngUeh orew wwe removed from the ve^{;| 
J'with ^e exception of the master, the cook, and a steward; and ' 
i^an American prize crew of two officers and thirteen men put on 
'•board. During the voyage the master and cook rose against the 
f American prize crew, disarmed and secured them, and, with the 
iaid of some of the prize crew who were willing to assist in the 
i^navigation rather than to remain in confinement, managed to take ' 
:}the vessel to Liverpool, where ehe was restored to her former 


^ owners. The United States Government thereupon applied to the 
British Government for a restoration of the vessel, but this was 
refused. 


Controversy.] On the part of the United States it was 
' claimed, in effect, that the rescue of a neutral vessel which had' 

? ; been lawfully captured was a violation of the law of nations; 
and that this was in itself, and apart from any alleged violation 
of blockade, a sufficient ground of condemnation, as a> breach 

I of the neutraVs duty to submit to adjudication in the Court of 
^■Vthe captor. Earl Russell, in refusing the application, pointed 
^ out that rescue was not a violation of any municipal law of 
p, England, and, as the vessel was not in the custody of the British 

Government, the latter had no authority either to seize or to 
vV proceed against her. The offenoc, in fact, was solely one against 
the laws of war made for the benefit of the captors, and could 
f ; only be given effect to in the captor’s own Courts. Hence, even 
■ if the rescue was a ground for condemnation, a decree could only . 
i be made by the Prize Court of the belligerent. If a neutral 
subject rescued his vessel by force he took the risk of the captor’s 
right of force as recognized by the law of nations, but nothing 
more. The Courts and Government of a neutral country 

II could not decide that the title to the vessel had passed to 
the captors until there had been a condemnatiefu by the Prize 
Courts of the captor, - All that they could do was to restore 
to the captor that temporary possessory right which he had 

^ between capture and condemnation. Biit such possessory right -v 
P was one of force, which only the captor’s Government . could 
if assert, either by condemnation or* other penalty on the pro- | 
j^perty; although, even in the rescuer incurred 
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personal punishment. It was no more incumbent on a neutral 
Government to enforce such belligerent possessory rights against 
their own citizens, than it was to punish violations of foreign 
law, or breaches of foreign revenue systems, or breaches of a 
foreign blockade. In the result the controversy was put an end to 
by the^ discovery that in a previous case {a ) — where an American 
vessel had boon rescued from British captors — a similar claim had 
been made by the British Government and refused by the United 
States Government on the same grounds as those now put forward 
by Earl Russqjll (6). 


It may now probably be taken as settled, that if a neutral vessel is 
captured by a belligerent, and, before condemnation, either escapes 
or is rescued, and reaches her own or any other neutral country, the 
neutral Government is not either bound or entitled to intervene with 
a view to her restoration. Nor could any such claim be made before 
a neutral Court; for, if based on capture, it would fail by reason of 
the fact that neutral Courts have no jurisdiction over belligerent 
captures as such, whilst, if based on ownership, it would fail by 
reason of the fact that a captor acquires no definitive title prior 
to condemnation (c). 


General Notes. — Prize and Booty, generally . — In general, 
“prize” includes all property taken at sea, or as sea-borne pro- 
perty (d), whether it consists of vessels or goods, and whether it 
belongs to enemies or to neutrals, so long as, in the latter case, if 
has acquired a hostile character by reason of its employment or 
the acts of its owners. “ Booty,” on the other hand (e), consists of 
property seized on land by a belligerent force, merely as being 
tho property of the enemy. But, under the existing laws and customs 
of war, private property is formally declared to be exempt from con- 
fiscation and must in general be respected (/). Hence “ booty ” is now 

(а) Tliat of The Experience, seo escape came to an end: Wharton, 

Wheaton (Dana), 476. Digest, iii. 179. 

(б) See also the case of The Lone (c). Although, on tlie last point, seo 

(3 Op. U. S., A. 877 ) — an Ameri- The Mary Ford (3 Dali. 188; Scott, 

can vessel captured by the French but 662); and p. 204 n. (y), supra. 

rescued by her crew prior to con- (d) See The Thalia, p. 132, eupra, 

demnation — ^where a similar claim was (e) Which only concerns us here 

made by the French Government but by way of contrasty to prize and in 
refused by the United States on the relation to the question of title, 
same grounds as those taken by Earl (/) H. R. 46, 47. Save, of courser, 

Russell, as weH as on the ground that in so far as it may be required for 

if a vessel escaped from her oapilirs military purposes; supra, pp. Ill, 

and terminated her voyage in safety 137, n. (6). J 

her liability to condemnation for the ^ 

■_■■■ C.I.Ii. ' ■ ■ .'V'.'. 'v-.- 



'^pwwticaliy confined to ptoperty ^longing to the enemy State, sucK 
State treasure dr material of 'war, and to certain other forms of t'; 
l^property, such as arms, horses, and military , papers taken on the t> 
^:field of battle (h). ;; 

■ 

K ; ■ The Title to ' Booty .'" — lu theory, it would soeni that the appro- 
priation of enemy property, whether on land or sea, oug^ht to be ; 
l^'governed by similar principles. And, in fact, the appropriation of 
both “ prize ” and “ booty ’* was once governed by the simple rule 
fj of effective seizure, as tested by their having been brought to a place 
& of safety. But booty, as we have seen, fell under military regulation, 

I add with the changes in military methods and organization becainp 
>|Kof comparatively little importance. In so far, however, as the ques- *; 

tion of title may still arise, it would appear to be governed by 
. the original rule of effective seizure; although the ultimate dis- 
I position of the property will of course be subject to the regulations, 
civil or military, of the State to which the captor or the capturing 
; force belongs (i). The history of prize was altogether different, 
and claims a more detailed examination. 


; The Title to “ Prize." (i.) Under the Earlier Law.—The ques- 
(Jjtion of title to property seized as “ prize ” may arise either as he- 
ir; tween the original owner and the captor; or as between the captor 
|;>and his State; or, finally, as between the priginal owner and those 
f^^olaiming by transfer or transmission from the captor. Under the 
|;r earlier "law little was settled except that the title to prize depended . 
If on effective seizure; and even here the tests applied differed at 
3 different times and in the practice of different States or groups of 
(; States. •According to one view, which dates back to the Gonsolato 
i,:d€l Mare, the appropriate test was whether the property had been 
5 carried "infra frezsidia^^v to “a place of safety so secure tliat 
the owner could have no immediate prospect of recovering it; ” which 
^ was generally taken to mean the protection of a fleet or fortress or 
i harbour, either of the captor’s State or of an ally. But according . 
ji .to another view, which was more arbitrary in its character but 
: frequently followed in the marine ordinance of European States, 

; the appropriate test was whether the captor had remained in quiet 
possession of the property for twenty-four hours (fe). Hence, if, : 

’ ‘ according to one practice, the captor took his prize infra prtEsidia, ; 

or if, according to the other, he held it for twenty-four hours, he ; 
^ ;was deemed to have acquired a firm title which would pass to a pur- 
J 'chakjr bn sale, or to a recaptor if it was re-taken. 6f these tests the ; • 
r foririer was not only the earlier in point of time, but also tended to 5 
predominate in the later period; , and niay even now be said to apply ;; 


i (A) Property of any other charaete^^ 
I su^ as money and valuables, found 
gnn combatants must be kept and re- 
journed to .the owners or transmitted 
their representatives by the Bureau: 


see H. B. 4, 14, and p. 106, supra, ivj 
(0 As to the EngUah law on this :- ^ 
Bubject^^ p. 201, supra. ■ > 

(A) For a sketch of these prin- :^- 
: eiiplM, SM Hall, 449 St 



: except in so far as displaced by later usage or by positive regulation(Z); 

Meanwhite with the growth of trade and commerce, it liad become ' 

' the practice for maritime States, when at war, to require captors 
to submit their prizes and claims to the adjudication of lirize Courts, 
which were established for that purpose in their respective 
countries (?w). This was probably designed at once to vindicate the 
rights of the State itself, which was at that time wont to claim a 
share in the prizes taken (n); to ensure an orderly procedure; and 
, more especially to prevent international complications in cases where 
neutral interests were involved. But the necessity for adjudicaiion 
appears to have been at first only a matter between the capibr and 
• his State; and in the case of enemy property it does not seen!" to have 
been originally a necessary factor in the captor’s title. With'^spect 
to neutral property, however, the gifeater uncertainty attaching to ■ 
captors’ claims led, comparatively early, to the requirement of a. 
decree of condemnation as a necessary condition of title. And this, 

X in — taken in conjunction with the fact that under the system 
ch then obtained the property of enemies was often mixed up 
with that of neutrals (o) — ultimately led to an extension of the same 
condition to enemy property; w^tii the result that, in 1799, Sir 
W. Scott was able to declare that according to the general practice 
of nations condemnation was essential to the transfer of property 
in prize. 

(ii.) The Modern Practice , — Turning now to the modern prac- 
tice, .we find the governing rule still to be, that the right of the 
State takes precedence over that of the actual captor, who is deemed 
to bo merely its agent. It is, however, still usual for the State to 
cede its interest in property taken from private owners to the actual 
captors; although this practice is, as we have seen, beginning to be 
viewed with some disfavour as involving tlie conduct of war for 
private gain, and its complete abandonment has been proposed (;)). 
At the same time, the requirement of condemnation is now almost 
universal: and applies not merely to vessels and goods that 
are brought in, but also to such as may have been lost or 
destroyed prior to adjudication (g). Nor, despite the earlier rule 
of effective seizure, does it appear that there is now any interest 
; acquired prior to condemnation, whether oh the part of the captor 
or his State, beyond a mere possessory interest, which is liable to 


: . (1) As to its apf^cation to booty, 
see p. 210, supra; and as to its oon* 
tinned applicability in certain cases 
of maritime recapture, see p. 220, 
infra. 

< ; (m)' As to the origin and history 
.of Prize and Admiralty jurisdiction, 
see Oppenheim, j|i* 238 et seq,; West- 
lake, if. 122 et seq» ^ 

! (m) Both in England and France 

"v; tills continued down to the middle of 
century: see Hall, 


(o) Infra, p, 892. 

Qp) Supra f pp. 136 n. {g), 138 and 
n. (♦); Pearoc Higgins, 80 et seq^ In ; 
the United States both prize money :: 
and bounty abolished by an Act 
of Congress passed in 1899; see Moore.^' \ 
Digest, vii. 655. 


to And, by the Deolaratioa of ^ 
London, also to contraband vokintaiily ; 


surrendered or taken from A neutral/ ^ 
vessel that, is herself not liable t6 
destruction; toe Arts. 44, 54; and 

. - *' . ■ i''<' -p» '446j| infrefik 



212 Oases and Opinions on International Law, 


be forfeited by loss of possession. If the vessel is rescued and 
reaches a neutral port, neither the captor nor his State has, as ,we 
have seen, any claim either as against the neutral Government or 
before the i^utral Courts (r). If, again, the captor should transfer 
the prize jpor to condemnation then the transferee will acquire no 
valid title ro it as against the original owner (s). If it is recaptured, 
then by piunicipal law the property in the prize commonly reverts 
to the original owner, although subject in this case to the payment 
of salvagq (f). I^evertheless, as against an ally in war who followed 
the earUei: rule that rule might still be applied, at any rate under 
the English law(u). 


RECAPTURE AND SALVAGE. 

(i) AS REGARDS BRITISH PROPERTY. 

THE “CEYLON.” 

[1811; 1 Dods. 105.] 

Case.] During war between Great Britain and France, tjie 
‘‘Ceylon,** a British vessel, engaged in the East Indian trade, 
was captured by the French. She was thereupon refitted, and 
having taken on board some additional armament and a French 
crew, she was sent to the Isle of France, where she took part in 
the defence of that place against the British. She was subse- 
quently dismantled and fitted out as a prison ship ; and was, in 
that character, recaptured when the Isle of France was ultimately 
taken by the British. The original owner thereupon instituted 
a suit for the restitution of the vessel on payment of salvage. 
By the Prize Act then in force (a) it was provided, in effect, that 
British vessels recaptured from the enemy should be restored, on 
payment of salvage, except where a vessel had ^eon “ set forth 
for war.** On behalf of the claimants, it was contended that the 
“ Ceylon ” had not been “ set forth for war; ** and also that there 
had been no “recapture** within the meaning of the Act, for the 

(f) Supra, p. 209; and, as to the revert even after condemnation unless 
case of abandonment, p. 204. tfte vessel has been fitted out as an 

(0 Supra, p. 207 ; Kent, Com. i. armed vessel: infra, p. 214. 

Ib2; Halleok, ii. 367; Scott, 910. (u) Infra, p. 220. 

(t) Undei^ the English system it will (a) 45 III. o. 72. 
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reason that recapture applied only to a retaking by naval forces 
and not to one effected, as in the present case, by the oonjoint 
operation of land and sea forces. In the result both these conten- 
tions were rejected, for the reasoine given in the judgment, and the 
vessel condemned as prize to the recaptors. 

Judgment.] Sir W. Scott, in giving judgment, held that in 
order to come within the exception set up by the statute, it was 
not necessary to show that a vessel had been formally commis- 
sioned or senl out of port on an errand of war, but only that she 
had been employed in the public military 8er\dce of the enemy by 
persons having the requisite authority. In the circumstanoes ho 
could not doubt that the “Ceylon” was sufficiently “set forth 
foi* war,” or in other words “used as a ship of war ” to satisfy the 
Act, and that she was so used by competent authority. As to 
whether there was a “ recapture ” within the meaning of the Act, 
the Act was drawn with the intention of expressing tlic sense 
and meaning of the law of nations as it then existed. It merely 
mentioned ships and boats as being the usual mode of I’ocapture 
i>y sea, and was not intended to exclude other modes of capture. 
But, even if the case did not fall within the Act, it must not be 
forgotten that by the eai’liest law of Europe a perdiuitio infra 
preesidia was a sufficient conversion of the property, and that by 
a later law a possassion of twenty-four hours was sufficient to 
divest the former owners, so that according to the ancient law 
of this country, which was in unison with the ancient law of 
Europe, there was a total obliteration of the rights of former 
owners (b). It was true that this rule had since been receded from 
as the commerce of the country increased; and that an ordinance 
of 1649 had, in oases of the recapture of the property of British 
subjects, directed a restitution on salvage ; the same rule being 
continued afterwards when the country became still more com- 
mercial. But the earlier rule still obtained and controlled the 
pirovisions of the statute where the prize had been fitted out os 

• 

(d) Beferenoe is made to •the version by effective possession was 
CoiMolato del MarCf Art. 287, as originally followed alike in Scotland, 
explained by Grotins and Barb^rao; France, and even England, 
and to the fact that the rule of com 







■ s vessel of war. Hence, if the case did not fall within tiie Aet(o), «; 
■’ the Court would regard it as coming under the old rule of the ! 
5 : law of nations, by which the rights of the OAvnor were completely ' 
; divested. In the present case, however, there was no necessity’ 

■j. for resort to this, and the vessel would be condemned to the 

,y. ’ ^ ^ 

■ recaptors under the Prize Act ite^ 


Although this decision was given under a statute since re- 
pealed, a similar provision is contained in tho Naval Prize Act^ 
1864. This provides in effect that where any /jhip or goods 
belonging to British subjects, after being taken by the enemy, are 
retaken % any of H. M. ships of war, the same shall be restored 
by deert'o of the Prize Court to the ownfer, on payment as salvage 
of one-eighth of their value, as ascertained by the Court or agreed 
upon by the parties with the approval of the Court; witli power to 
the Court to increase the salvage in circumstances of special 
’ diflSculty or danger up to one-fourth of the value; but subject 
; to tho proviso that if the ship was used by the enemy as a 
ship of war tho provision for restitution shall not apply, and the 
ship shall be treated as ordinary prize ((?). In order to bring a 
^ vessel within the scope of the proviso, it is not necessary to . 
j show that she was formally commissioned as a vessel of war(c), 
but only tliat she was employed by competent authority in the naval 
servicje of the enemy (/). Another exception to the rule of restitution 
t exists where the recaptured vessel, being British, is found to have 
been engaged in an unlawful trade prior to her. capture (g). Nor will 
that rule apply, in favour, of the original captor, where an enemy 
vessel has been captured, and then retaken, and subsequently recap- 
tured by the British (i). 

With respect to salva^, this is a reward payable to a captor in 
cases where restitution is granted (fc). It may be claimed either 
by commissioned or non-oommissioned vessels (?), or oven by the* 
crew of the captured vessel itself (m ) . To entitle a recaptor to 
salvage, there must have been an actual or constructive original 
capture, and a subsequent recovery of the property from the enemy, 
not necessarily in the sense of a forcible retaking, but in the sense* 
of a termination of the hostile control through the action of the 
recaptor (iij). The claim of salvage will be extinguished if the* 

(c) That is, as regards the question Law, Arts. 261*-^269. 

of recapture. (X:) As to its general character.. 

(d) Ss. 40, 41. see p. 220, in/ra» 

(e) Z'Aotif (£dw. 185). ‘ (1) The Urania (6 C. Rob. 14^. 

(/) The Qeorgiana (1 Dods. 897), (m) The Two Friends (1 C. Rob. ■ 

iff) The WaUingham Packet (2 C, 27y ; Beaver (8 U. Rob. 292). „ 
Rob. 77). . (J») Where property is recover^ 

(A) The IJaase (I C. Rob. being actuarly ** retaken ^ 

> Md, generally, Manual of Naval Prize ,), iWithia th^ mining of the Prize Aot|; ^ 
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; vesdel is (^I>tuied anew and condemned by the enemy, although it 
. will revive if the prize is ultimately released and restored to her 
’ . original owner (o). It will also bo forfeited by proof of misconduct 
on the part of the recaptors (p). Property retaken from pirates is 
in English law primd fade condemnable to the Crown as droits of 
Admiralty, but if any part can bo shown to have belonged to private 
owners the Court may direct restitution on payment of a salvage 

of one-eighth ((jr). 


(ii) AS EEGARDS THE PROPERTY OP AN AL^Y 
OR CO-BELLIGERENTS. 

THE “SANTA CRUZ.’* 

[1798; 1 a Rob. 60.] 

Case. ] During war between Groat Britain and France, Portugal 
being the ally of the former, certain vessels belonging to Portu- 
guese subjects were captured by the French, but subsequently 
recaptured by the British ; in each case after remaining in the 
possession of the enemy for more than twenty -four hours. One 
of these vessels was retaken in August, 1796 ; another in the 
interval between December, 1796, and May, 1797 ; whilst the 
rest were retaken after the latter date. A claim for restitution 
was made by the owners ; but this was resisted by the rocaptoris 
on the ground that in analogous cases the Portuguese Courts had 
condemned British vessels. As to this it appeared that in 
December, 1796, an ordinance had been issued by Portugal 
declaring all vessels recaptured after possession by the enemy for 
twenty-four hours to be lawful prize ; but that in May, 1797, 
another ordinance had been issued directing restitution in such 
cases, subject to the usual salvage. In the result the Court, acting 
on the rule o^ reciprocity, condemned the vessel captured prior 

aalvage may be awarded under the decreed for the recapture of a vessel j 

geneml ma.At\me\a,w: BOO The JSdward which was accidentally destroyed;]^' 

and Mai^ (8 C. Rob. 305); The Pro- after appraisement: see The Thra^. 
ffress (Rdw. 210); and The Henry Friends (4 C. Rob. 268). j 

(^w. 192), where a repurchase from (p) The Barbara (3 C. Rob. 171). ^ 

the enemy wis treaty as a salvage (q) See 13 k 14 Viet. c. 2l6; aai/:: 

service. * as to the practice of other countrfesr^ 

(o) The OHarlotte Caroline (1 on the subject of recapture 

Ppds. 192)i Salvage has even been salvage, p. 220, infra„ 
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to December, 1796, on the ground that the law of Portugal in 
the like case would have subjected an English vessel to condemna- 
tion; a similar sentence was pronounced, for the like reason, 
with respect to the vessel retaken between December, 1796, and 
May, 1797 ; but all vessels retaken after the date of the decree 
of 1797 were restored, subject to the payment of salvage at the 
same rate as that allowed by Portuguese law (a ) . 

judgment.] Sir W. Scott, in his judgment, observed that in 
consequence of the conflicting practice of States on this subject 
there appeared to be no rule that could claim the authority 
of a general law. With respect to tlie divestment of the title 
of the original owner, it might be that the test should be tliat of 
immediate possession by the captor, or twenty-four hours’ pos- 
session, or the bringing of the property infra preesidia, or the 
passing of a sentence of condemnation. But, although in prin- 
ciple nations concurred in requiring a secure possession, the proof 
of this required in practice was altogether discordant. Under 
the circumstances, for Great Britain to lay it down that a bring- 
ing infra preenidia — -although this was probably the true rule — 
was in all oases necessary to divest the right of the original pro- 
prietor, might work inji^tice to British subjects, to whom a 
different rule might be applied by other States. In .such oircii in- 
stances the proper proceeding was to apply, in the lirst instance, 
the rule of the country to which the recaptured property belonged. 
Even if there was no positive rule, there was generally a usage 
of the Courts of Admiralty ; but if that did not exist, then it 
would bo necessary to apply one’s own rule. With respect to the 
law of England on this subject, it appeared that -that law, 
having adopted a most liberal rule of restitution as regards the 
recaptured property of its own subjects, gave therbonefit of tliat 
rule to allies until it appeared that they acted towards British 
property on a less liberal principle; and that in such case it 
treated them according to their own measure of justice. This 
principle of reciprocity was not by any means peculiar to cases 

recapture, but was found to be# operative in other cases of 

(a) This being one-eighth to publio veaseb and one-fifth to privateers. 
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maritime law, and in this respect was even sanctioned by 
Magna Charta(6). The question was, then, whether Portugal 
had applied a different rule, under similar circumstances, to 
British property. After a careful review of the evidence on 
this point, the learned judge came to the conclusion that the law 
of Portugal established twenty^four hours* possessio]! by the 
enemy as a legal divestment of the property of the original 
owner ; that it applied the same rule to the property of allies ; 
and that this rule had been acted on in practice. Having regard 
to this, he had no hesitation in pronouncing the first two cases 
to be subject to confiscation. But as regards the other cases of 
recapture, inasmuch as, in May, 1797, Portugal had adopted a 
more liberal rule, under which recaptured property was restored, 
although subject to a higher rate of salvage, it would not bo 
right to refuse to Portuguese subjects the benefit of this altera- 
tion; and restitution would therefore be decreed, subject to 
salvage at the rate established by the law of Portugal. 


This case serves to illustrate the practice of the British Courts, 
with respect to the restitution of vessels or goods belonging to the 
subjects of an ally or co- belligerent Avliich have been captured by 
an enemy but recaptured by the British (c). 

A somewhat different question arose in the case of the Two Friends 
(1 0. Bob. 271). In that case — Great Britain being at war with 
Prance and the United States being also involved in de facto hos- 
tilities with the same country although not as the ally of Great 
Britain — an American ship had been captured by the French, and 
subsequently recaptured by her crow, some of whom were British 
subjects, and brought into a British port. Salvage in respect of 
the recapture was hereupon claimed by the British seamen. To 
tliis it was objected that the Court had no jurisdiction over an 
American vessel which had been recaptured by her own crew. In 
the result of the claim of salvage was allowed; it being held that 
inasmuch as it was no part of the general duty of seamen to effect 
a rescue the re'feaptors were not to be considered merely in the light 
of American seamen; that even if all the crew Jiad been American 
there would have been no objection to the exercise of such a juris- : ■ 
diction, for the reason that salvage was a question of jus gentium (d); 

(6) As in the tre^ment of enemy Art. 271 ; and, as to the American 
persons and •property found in the practice, p. 220, infra. 
country on the outbreak of War; (d) The amount of salvage, in de- 
Magna Charta, Art. 41. fault of positive provision bmng deter- 

(c) See Manual of Naval Prize Law, minable on the principle of quantum s 

meruit. 



finally, that where, as in the present case, the interests of British 
subjects were concerned and goods subject to the* salvor’s lien were 
found within the country of the Court, such a jurisdiction un- 
JWdoubtedly existed. 


(iii) AS REGABDS NEUTRAL PROPERTY. 

THE ‘ CARLOTTA.” 

[1803; 6 C. Rob. 54.] 

Case.] In 1803, during Avar between France and Great Britain, 
in which Spain was neutral, the “ Carlotta,'’ a Spanish ship, was 
captured by the French whilst on a voyage from Monte Video to 
London; but Avas subsequently recaptured by the British. A 
claim to salvage was preferred, but this was resisted by the owners 
on the ground that no salvage could be claimed on a recapture 
of neutral property, save in circumstances which did not exist 
in the present case. In the result the claim for salvage Avas 
rejected. 

■i- Judgment.] Sir W. Scott, in giving judgment, stated that 
the tendency was against subjecting neutral property recaptured 
from the enemy to salvage. At the same time, if in a particular 
case any fact could be established or edict appealed to showing 
that the property in question Avould have been exposed to con-* 
deipnation, he would hold that to bo a sufficient ground for 
awarding salvage. The rule that salvage could in no case be 
claimed on a recapture of neutral property was one subject to 
exceptions.* But as, in the present case, there did not appear to 
be any grounds on which it oould be supposed that neutral Spanish 
property would have been condemned, he oould not pronounce 
salvage to be due. ‘ ♦ 


Neutral property is not in general exposedt to condemnation. 

• Hence if such property is captured by one belligerent and . 
?; retaken by the other, the lator ought to restore it to the 
y^eutral owner without payment of salvage, on the assumption ; 
the Courts of the captor would n^ h^^ it, and:j 



; no meritorious, service was therefore rendered (&). Neyerthe* 5: 
■ less, if the facts Show that tlie Courts of the captor would in factji 
have condemned the property — whether in accordance with admitted^ 
principles (c), or even under positive regulations not in accordance ^ 
with the general usage (d) — ^then salvage will be decreed (c). 

In the converse case where a neutral Court is asked to award 
salvage in respect of property captured by a belligerent, but rescued 
by neutrals after loss or abandonment by the captor, it appears 
that inasinuch as salvage is a matter of the jus gentium (f), the 
Court is entitled to make an award so long as the property actually, 
lies within its jurisdiction ((7), 


General Notes. — Tlie Bights of Remptors. — As regards property 
retaken pn the sea, which alone concerns us here, the respective 
rights of the original owner and recaptor were originally governed 
by that general maritime law which isi referred to by Lord Stowell 
in his judgment in the Ceylon (h). Under this the prize was deemed 
to belong to the recaptor if the captor had pieviously acquired a 
title to it; whilst if he had not then it reverted to the 
original owner jure postliminii. The question of whether tlie 
captor had acquired a title in such a case originally de- 
pended, according to one practice, on whether he had carried 
the prize infra preesidia; or, according to another, on whether 
he liad hold posriossion of it for 24 hours (i). But the growth of 
commerce and the sti’engthoning of the mercantile interest, added 
to the fa(*t that the recaptors in such cases were generally fellow 
subjects of the original owneivs, gradually led to the adoption of 
a new pra(;tioe. By this* the transfer of the property to the captor 
by ©floctual seizure was ignored as between the recaptor and the 
original owner, and the proporty restored to the latter; subject, how- 
ever, in all cases to the payment of a suitable reward to the former. 
This change of system was effected in England by an ordinance of 
1()49 (fc), and was sooner or later followed by most other maritime 
States, with the result "that the practice of restitution on recapture 

(4) Sec T/ie War Onskan (2 C. ground for bclicviiiff that the pro- ; 

Rob. 299); and Manual of Naval perty would in fact liavc been con- 

Prize Law, Art. 270. In the earlier domned, even though unjustly, 

period, indeed, tl^orc are traces of a jf. (e) The War Omkan (2 C. Rob. , 

pretension to appropriate all ships and 299); ST///? (Kdw. 254). 

goods taken out of the hands of the (f) Supra, p. 217. 

enemy ; but in the lator period a more (g) The Two Friends (1 C. Rob, 4 

equitable practice came to prevail; 271); The Mary Ford (3 Dali. 188)| ; j 

see The Statira, Wheaton (Dana), 459. and, as to the question of title in such | 
(c) As where the vessel was carry- oases, p. 204, supra. ■ ■/'i 

ing contraband, or involved in breach (h) Supra, p. 213. 
of blockade: see The huntress C^C. (0 Supra, p. 210. 

Rob. 104) ; The Sansom (6 C. ifob, (k) Supra, p. 213. The Dutch had 

410). adopted it even earlier: see Hall, 488;^ 

(<f) So long as there was reasonable V| 
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became ^neral. But there was, and still is, a great lack of uni- 
^;formit^ in the various municipal systems as regards the precise 
• conditions of restitution (Q. In so far, moreover, as the municipal 
rule of restitution does not apply, recourse will still be had to the 
earlier law(m). 

Existing Varuitions of Practice, — The British practice, as we have 
seen, is to restore the ships and goods of subjects recaptured from 
an enemy on payment of a salvage of one-eighth, which may, how- 
ever, under the statute, be increased to one-fourth in circumstances 
of special danger or difficulty (w); and this whether the recapture 
was effected before or after condemnation, so long only as the prize, 
being a vessel, was not employed in the naval service of the enemy (o). 
The same rule of restitution on recapture is applied *to the property 
of an ally, unless it appears that a less liberal rule is applied to 
British property, in which case recourse is had to the principle of 
reciprocity (p). Neutral property, on recapture, is restored on the 
presumption that the enemy would not have condemned it; but this 
presumption may be rebutted, and in such a case restitution wdll 
only bo made on payment of salvage (g). The practice of the 
United States is to restore the ships and property of citizens or 
inhabitants which have been recaptured from the enemy, subject to 
the payment of salvage . But such restitution will only be made when 
the recapture has been effected before condemnation, in which case it 
is made irrespective of any use to which the vessel may have been 
put by the enemy (r); whilst if effected after condemnation then 
the property will, as under the earlier law, belong to the captor (s). 
If the property recapture<i belongs to subjects of a friendly State, 
the practice is to restore it so long as it was retaken before con- 
demnation, but subject to a condition of leciprocity, and on the same 
terms as to salvage as would have been applied to the property 
of United States citizens in similar circuinstences, or, in default of 
any rule or usage on the subject, then on payment of such salvage 
as would be due under American law (<;). 

Salvage. — The term “salvage,” in its maritime connection, denotes 
either the service of saving a thing at risk at sea, or, more usually, 
the reward for doing so. In each sense salvage may be either 
(1) civil, as where a vessel or her cargo or the lives of those on 
board have been saved from loss or destruction by the perils of the 

4i 

(Q Infra, passed in 1800, anft now embodied in 

(m) Supra, p. 212. an Act of 1864: see Rev. Stat. 

(n) It may also be extended by the § 4652. 

Court apart from statute: see The (a) The Star (8 Wheat. 78). 

Oaffe (6 O. Rob. 273). (t) Sect. 3 of Act of 1800, supra. 

(o) As to other exceptions, see For an account of the laws of other 

p. 214, supra, countries with respect to recapture or 

Cp) 6'«pra, p. 216. salvage, see Wheaton (Oana), 466, n. ; 

(q) Supra, p. 218. and Atherley Jones, Commerce in 

(r) Although subject to an increase War, o. ix. ; and, on the subject gene- 

' of salvage if used as an armed vessel. rally, Hall, 488 et seq, 

^^is by Act of Congress, originally^ 
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eea; or (2) military, as where either vessel or goods are rescued 
from an enemy in time of war or from pirates at any time. MiU* 
tary salvage, with which alone we are here concerned, is really a 
part of the law of prize, and is often known as prize salvage (u). 
Like other rights- incident to recapture, it was once governed by 
general maritime custom, but it is now governed for the most part 
by positive regulations adopted by each municipal system. Never- 
theless, salvage is, in some sort, still a matter of the jus gentium; 
and the Courts of one country may, if the properly saved is found 
within their jurisdiction, adjudicate thereon, even though the salvors 
aie subjects of other Stat^; the amount in this case, as well as 
ill othier cases not provided for by municipal regulation, being deter- 
mined by reference to the rule of quantum Tjfieruit {x) . 


TEE TERMINATION OF WAR, 

THE MAKING OF THE PEACE OF PORTSMOUTH, 1905. 

[Ilershey, Tho International Law and Diplomacy of the HuBHo-Japanoso War,. 

341 et 8eq,; Takahashi, 219, 774.] 

Events leading to Peace.] The Peace Convention of 1899^ 
amongst other things, declared it to be expedient that neutral 
Powers should, if possible, offer their good offices and mediation 
to States at variance, and, further, that this might be done even 
during the course of hostilities, and should not under any circum- 
stances be regarded as unfriendly (a). In June, 1905, during the 
progress of the Russo-Japanese war, the President of the United 
States, relying on these provisions, approached the belligerent 
Governments with a request that they would, not only for their 
own sakes but in the interest of tho whole civilized world, open 
negotiations for peace ; suggesting at the same time a meeting 
of delegates for this purpose, and offering his services, if re- 
quired, in the matter of arranging preliminaries as to the time 
and place of ineoting. The time was propitious ; for Port Arthur 
had fallen in the previous January, the battle of Mukden had 

(«) Both military and civil salvage military salvage: The Two Frienda 
may be awarded if both services are (1 C. Rob. 271); supra, p. 217. 

rendered: sea The Louisa (1 Dods. (a) See Art. 3. These provisions. 
317). ^ are reproduced and even strengthened 

ix) This applies equal^ in &se8 in the corresponding Convention of 
of civil salvage: The Meliance (1 1907, Art. 3. 

Abbot, Adm. R. 317; Scott, 230), and 
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!;;been fought in March, and the Russian fleet had been virtually 
' destroyed at the battle of Tsushima, thus leaving Japan, for the 
time being, in a position of predominance. A favourable reply 
was received from each of the belligerents, and thereupon the 
necessary arrangements were made for the holding of a Peace 
^ponference at Portsmouth^ in the United States. The first mcet- 
ping was held on the 9th August, 1906.; Russia being represented .. 
by M. Witte and Baron Rosen, and Japan by Baron Komura and 
M. Takahira. It was arranged that any language might be used; 
that the protocols should be drawn up in English and French, , 
the French text being decisive ; and, finally, that the discussions;:^ 
and proceedings should remain secret. The Japanese conditions 
V of peace were then presented to the Conference and discuss6Hi at 
; successive meetings. These conditions wem originally twelve in 
number, and included various stipulations with respect to Korea 
and Manchuria, the cession of Sakhalin, Port Arthur, and 
Dalny, the surrender of Russian warships then interned in 
; .neutral ports, the limitation of Russian naval forces in the Far 
; East, and reimbursement for the costs of the war (6). Of 
5: these demands, Russia, in the first instance, refused even to con- 
A aider those relating to Sakhalin and the indemnity ; whilst she 
pronounced the proposed surrender of the interned ships to be 
- contrary to international usage, and the proposed limitation on 
^iier naval forces in the East to be derogatory to her dignity. In 
^ the course of the discussions that ensued the two latter olaima 
were abandoned. But Japan continued to press her claim for 
the surrender of Sakhalin on the grounds of her former owner- 
ship, her present possession, and the principle of uti possidetis; 
whilst Russia objected on the ground of the essentiality of that 
island for the due protection of her Eastern provinces. As the 
result of a direct appeal to the Czar, however, thcfRussian dele- 
gates receded from this position to the extent of expressing their 
.willingness to consider the question of the surrender of the 
. southern part of Sakhalin (o). But this was far from satisfying 
"Japan; and at the time it appeared that, both on the question of 

w.*. ■ • 

‘iv. • ■ ^ 

{b) Estimated then at from one to (o) Thus saving Bussia’s strat^ic 
hundred millions sterling, position by retaining the northern ; 
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Sakhalin and that bf the indemnity, the negotiations for p^oe 
must fail. On the 28th August, however, Japan withdrew her 
demand for an indemnity, and also agreed to accept the proposed 
division of Sakhalin; and with the removal of these obstacles 
the terms of peace were arranged, anl the treaty of peace signed 
on the 5th September. In the meantime an armistice in general 
terms was signed at Portsmouth on the Ist September. By this 
it was provided that a zone of demarcation should be fixejl between 
the two armies in Manchuria ; that no further naval bombard- 
ments should be undertaken ; that no reinforcements should be 
despatched to the theatre of war ; that those already en route 
should not bo despatched to certain localities mentioned ; and 
that further details should be left to be determined by the respec- 
tive commanders of the opposing forces, in conformity with these 
provisions ; but that maritime captures should not be suspended 
during the armistice. This general armistice took effect as from 
5th September. Meanwhile, an armistice more specific in its 
terms was concluded for Manchuria, taking effect as from the 
16th September. Finally, on the 14th October, 1905, the definitive 
treaty was ratified by both parties. 

The action of Japan in this matter was probably determined in 
a great measure by domestic considerations; but, in some measure, 
also, by a desire to defer to international opinion, by the influence 
of the United States, and probably also by tliat of Groat Britain, 
with whom Japan had meanwhile concluded an offensive and 
defensive alliance (d ) . 

The Terms oJ the Treaty.] The more important provisions of 
the treaty were, in effect, as follows (1) Peaceful relations 
between the Powers and their subjects were formally re-estab- 
lished (e). (2) Eussia recognized Japan’s paramount interests — 




(<i) This was concluded on the 12th of the former treaty, but with the • v 

August, 1905. By Art. 8 the alliance omission of certain Articles, and fur- 

was to endure for ten years certain, and ther providing that should either 

thereafter until denounced by either Power conclude a general treaty of r 

party by twelve months’ previous arbitration with a third Power, 

notice, but subject to a proviso that if nothing in the agreement should en- '^1 

'either party were engaged in war at taU any obligation to go to war with 

the date fixed for its expiration, the the latter; ihus clearing the way ter 

alliance should continue until peace the general treaty of arbitration I 

>waa concluded. On the 13th July, 1911, between Great Britain and the Xlnaied t 

.'iiiis was replaced by a new agree- States, 

n^ent, following generally on the lines (e) Art. 1. y 
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political, military, and economical — in Korea, and engaged to 
respect the 8ame(/). (3) The contracting parties mutually 

engaged to evacuate Manchuria, except the leased territory of 
the Liao-tung peninsula, within the times and under the con- 
ditions prescribed by the treaty, saving, however, the. right of 
both to maintain a limited number of guards sufficient for the pro- 
tection of their respective railways; and also to restore the Chinese 
administration in the parts so evacuated, Russia abjuring all 
territorial or other advantages which might derogate from Chinese 
sovereignty or the principle of equal opportunity (ff) . (4) Russia,^ 
with the assent of China, transferred to Japan the lease of Port 
Arthur, Ta-lioii-wan, and all attendant territory (fe), together with 
all works thereon ; all proprietary rights of Russian subjects 
being respected (i). (5) Russia, with the consent of China, trans- 
ferred to Japan tlie railroad from Chang-ohun to Port Arthur (k) 
with all rights appurtenant thereto (i). (6) Both parties engaged 
to exploit their railways in Manchuria for commercial and not 
strategic purposes (m), and to conclude as soon as possible a 
convention regulating the connecting services (w). (7) Russia 

ceded to Japan in perpetuity that portion of the island of Sakhalin 
lying south of the 50th deg, N. lat., the exact boundary to be 
determined by a delimitation Commission to be appointed there- 
; after ; each party also' engaging not to erect fortifications or to 
^ impede the free navigation of the Straits of La Perousc and 
Tartary (o). (8) Russian subjects within the territory ceded to* 

Japan were to be at liberty either to sell their property and with- 
draw, or to remain, with full protection, on submitting to the 
Japanese laws and jurisdiction (p). (9) Russia engaged to con- 
cede to Japanese subjects concurrent rights of fishery along the 
coasts of Russian possessions in the Japan, Okhotsk, and Behring 
Seas(g). (10) The prior treaty of commerce and navigation 
having been annulled by the war, the contracting'^parties agreed,, 
pending the conclusion of a new treaty, to adopt reciprocally 

(/) Art. 2. (m) This, however, did not apply 

(gr) Art. 3, and sub-Art. 1. to railways within the leased territory 

(A) See vol. i. 110. tronsferr^ to Japan. 

(i) Art. 6. (») Arts. 7, 8. ' 

(k) The southern branch of the . . fo) Art. 9, and sub-Art. 2. / 

trans-Manchurian line. . (p) Art. 10. 

(0 Art. 6. ^ ^ (g) Art. 11: see vol. i. Ill, 160* 



^ m^t favoured nation treatiMht (r). (11) All. prisoners of 

war were to be mutually restored, each party appointing a special 
commissioner for the purpose of arranging and taking delivery 
of the prisoners remitted by the other. Each party was also to > 
render to the other a statement of expenditure incurred on the 
prisoners’ behalf; Eussia engaging to pay to Japan any balance 
that might be due (s). (12) The treaty was signed in duplicate in 
both English and French, it being provided that the latter text 
should prevail in case of discrepancies. 


This Treaty may be regarded as an extra-judicial settlement of 
the controversy which gave rise to the war, as well as of that 
which arose out of the opening of hostilities (^); o^hilst it is also 
noteworthy as involving a new territorial settlement of some inter- 
national importance (w). The proceedings that attended it serve 
both to illustrat^e the forms and methods usually followed in arranging 
a treaty of peace between Powers previously at war — ^in relation, that 
is, to the opening of negotiations, the arrangement of general and 
special armistices (a:), and the subsequent conduct of the negotia- 
tions; and also to indicate, generally, what matters, other than the 
settlement of the main issues of the controversy and the formal re- 
establishment of peaceful relations, have commonly to be provided 
for — matters, that is, such as the delimitation of ceded territory and 
the safeguarding of the interests of the ceding Power and its subjects 
therein, the revival of treaties, the continuance of commercial and 
other relations depending on treaties annulled by the war, the 
repatriation of prisoners, and the defrayal of the cost of their 
maintenance. 


General Notes.— War may Terminate.— The three possible 
ways in which war may oome to an end are: — (1) By a definite 
cessation of hostilities on either side; (2) by the conquest and 
complete absorption of one belligerent Stat6 W the other; and 
(3) by the conclusion of a treaty of peace. The termination of 
war by mere cessation of hostilities is now rare, although not un- 
% 

S Art. 12; see vol. i. 330. already referred to, the independence 

Art. 13. Then follow the usual of Korea was virtually extinguished.;: 

provisions with respect to ratification: In August, 1910, Korea was formaUy . 
see Art. 14. annexed by Japan. 

{t) Supra, -p, (a:) Although such armistices . ate 

(f#) See vpL i. 11. As to Korea, often arranged before the terms 6| 

it will be remembered that by a the definitive treaty are discussed, 

yentiou of the 17th Novem^r, Iwd, 

C.I.X. ^ ■■ 
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known even in modern times. In the Tvar between Spain and her 
American colonies, for instance, active hostilities wore gradually 
dropped, and came practically to an end about 1825, although peaceful 
; relations were not formally restored, at any rate as regards some of 
the colonies involved, until 1840. What period of suspension is 
necessary to justify tlie presumption of the restoration of peace will, 
^ of course, depend on the actual circumstances (2/). But such a con- 
dition of things is embarrassing to neutrals, and also leaves the 
relations of the belligerents themselves undetermined, although in 
: Bucii a case the principle of uti possidetis would probably be held 
to apply (z). Such a situation, however, is not one that is likely to* 
; recur, at any rate in a war between States of any magnitude. Where 
war is terminated by the conquest and absorption of gne State by the 
other, there is, of course, no scope for any formal treaty of peace; 
but the close of the war is commonly marked by some formal pro- 
clamation or announcement on the part of the conqueror, or by 
some formal act^of surrender on behalf of the inhabitants (a). So, 
in the South African war, the annexation of the Orange Free State 
. was proclaimed on the 24th May, 1900, and that of the South African 
Republic on the Ist September, 1900; but these annotincements were 
really premature, and the actual termination of the war must be 
referred to the agreement of surrender made at Vereeniging on the 
31st May, 1902. Ordinarily, how'over, the termination of a war is 
' marked by the formal conclusion of a treaty of peace, which is 
thereupon notified both to the subjects of the belligerents and the 
world at large. 

The Making of the Treaty of Peace . — The part played by good 
f offices and mediation in the opening of negotiations for peace, and the 
incidental procedure, have already been touched oi\(b). The fact 
that negotiations for peace have been entered on does not, however, 
in itself suspend hostilities; although such a suspension is usually 
provided for by armistice, which is itself governed by the laws and 
usages of war (c). The treaty of peace is sometimes preceded by 
“ preliminarie.s of peace,” which are intended not merely to suspend 
but to bring both hostilities and other incidents of the state of war 
to a close, at an earlier moment than the arrangement of a definitive 
tieaty would allow. .They embody, in fact, the essential conditions 
agreed on, and, although intend^ to be replaced and capable of 
being modified by the definitive treaty, tliey are regarded as binding 
as from the date of their signature (d). Sometimes, however, either 
by the preliminaries of peace or by the definitive «ereaty, a future 
date is fixed for the termination of hostilities, or even different 
dates for different localities; the effect of which will be considered 
hereafter (e). The actual terms of peace depend, of course, on the 
relative position of the parties. Nevertheless the effect of a war of 

(y) Moore, Digest, vii. 386; Taylor, Supra, p. 221. '' 

605. , \o) Supra, p. 100. 

(z) But see Phill. iii. 11%. (d) Hall, 555, n. 

" ' fo'i Moore. Diflrest, vii. 337/^^ : .-v p, 282. 
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any magnitude on the interests of other States is now so considerable, 
that both the conclusion of peace and the terms agreed on are often 
influenced greatly by the pressure of international opinion, of which 
the Treaty of Portsmouth may be said to afford an oxaiuplo (/). 

Authority to make, — In order to be binding, a treaty of pcac^ 
must, like any other international act, have been made or ratified by 
some authority competent to make it under the domestic constitution — 
of the provisions of which in this regard the other contracting party 
will be presumed to have notice (^i). The terms of a treaty of 
peace otherwise duly concluded between the belligerents may, 
moreover, conceivably be impugned by other States as incompatible 
with their legitimate interests, or as affecting matters that have 
previously beeh the subject of international settlement. It was on 
this ground that the terms of the Treaty of San Stefano, which was 
concluded in 1878 between Russia and Turkey, w^ere revised by the 
Congress of Berlin (h). On this ground, too, it would seem that 
the assum]:)tion of a new status on the part of Bulgaria in 1908, 
and the annexation of Bosnia and Herzegovina by Austro-Hungary, 
which immediately followed (^), ought strictly to have been sub- 
mitted for approval to the signatories of the Treaty of Berlin, 
1878 (k). But terms likely to give umbrage to other Powers are 
often embodied in secret articles of agreement. 

Uftiuil Stipulations. — In addition to the formal establishment of 
peaceful relations as between the States previously at war, and apart 
from such special teriiis as may be necessary or appropriate, a treaty 
of peace usually provides for the immediate or ultimate evacuation 
of territory not intended to be ceded; for the actual transfer of 
territory agreed to be coded and not already in occupation of the 
proj)C)sed transferee (/) ; for the delimitation of boundaries and the 
protection of the interests of subjects of the coding State; for the 
repatriation of prisoners and the payment of any balance that may bo 
due in .respect of their maintenance; for the renewal or replacement 
of treaties abrogated by war; and sometimes also for the granting 
of an amnesty (w) and the payment of a war indemnity (w). 

The Legal Effects of a Treaty of Peace. -'The main effect of a 
treaty of peace is to re-establish both as bet^veen the State.s concerned 
and their respective subjects thase normal lolations whitdi obtain 
amongst members of the society of nati()iis. As between the States 
previously at wa^;, hostilities and all acts incidental tliereto necessarily 

(/) p. 223. British Government to procure the 

(</) See vol. i. 319 et ^eq.; submission of these questions to a 
although the power to make peace is Europeali Conference appears to have 
not always vested in the same autho- been thwarted by the action of Ger- 
rity as the power to make war; many. 

mpra^ p. 17. • (1) As to the necessity for this, see ;’; 

(A) See vol; i. 12-; Oppenheim, il. The Fa^nn (6 C. Rob. 106). 

329. Infra, p. 228. 

(0 See vol. i. 66, llS. («) Infra, p. 229. 

(X;) An attempt on the part of the 





come to ah end, military or martial law ceases to apply (o), and the 
inhabitants are remitted to their rights under the territorial law (p); 
“prisoners of war are released; and both diplomatic intercourse 
^ between the States and commercial intercourse between their sub- 

t cts are resumed. All prior engagements, moreover, whether on 
e part of the States themselves or of their subjects, which were 
merely suspended by war, together with all consequent remedies, 
are revived. The treaty servos to mark the moment from which these 
{ results ensue. As regards matters occurring before the war, the 
treaty is presumed to put an end to all pretensions founded on 
acts, or defaults that gave rise to the war, and to merge aU consequent 
rights and obligations in the now rights and obligations set up by 
the treaty. As regards acts done during or in rehition to the war, 
even though irregularly, such acts cannot, except by express reser- 
vation or subsequent agreement, be made the ground of any public 
or private demand or proceeding as between parties who were pre- 
viously hostile (g). Tliis will not, indeed, preclude a Stale from pro- 
ceeding against such of its own subjects as may have compromised 
themsdves by dealings with the enemy; but an amnesty clause is 
;; sometimes inserted which will cover even tlxese acts, although it will 
not affect actions arising out of private contracts or criminal prose- 
cutions for acts having no relation to the war(r). With respect to 
territory, if no provision is made for its cession or evacuation, the 
^ rights of the parties are deemed to be governed by the principle 
of •possidetis, in virtue of which each retains such territory pa 
; is under his control al the time of the termination of the war '(«)?. 
^ And the same principle applies equally to moveable property in the 
pipossession of either belligerent. On the other hand, where a return 
to the status quo ante helium is stipulated for, all property formerly 
belonging to one party Imt at the time in the possession of the other 
must be restored, although this will be subject to any changes wrought 
by the war and to any acts lawfully done during its continuance (t). 

" With respect to the property of subjects of one belligerent that 
may be found in the territory of the other, the right to full enjoy- 
: • m of this — ^if, indeed, it has been the subject of restriction or 
sequestration during the war— will revert without express stipula- 
I tions on the restoration of peace. But this will not apply to pro«- 
' perty which has already been confiscated, in cases where confiscation 
. IS permissible; nor will it apply to maritime property which has 


(o) Exoopt whore part of the terri- 
tory remains under oooupation, as by 
way of security for the payment of 
an indemnity. 

Cp) Halleck, ii. 487. * 

( 4 ^) Sec Tke Bchoom Sophie (6 0^ 
Rob. 138), where this principle was , 
extended to the case of a neutral title, 
acquired under an irregular odn-; 
damnation, on the ground that the. ^ 
question was ultimately one 
the belligerents, and had been 
JSiicestrby the 


(V) As to the detention of prisoners 
of war, see p. 107, supra. As regards 
acts done after the war and in igno- 
ranoe of peace, see the case of The 
John, infra, p. 229. 

(0 See Hall, 654; Oppenheim, ii. 
834. But for. a contrary view accord-^ 
ing to which territory not specifically 
assigned is deemed to revert to the 
s0tu8 quo ante helium, see Taylor; 
605; and Fhill. iii. 784. 

. (t). 8^ Pkillv iii. 864 et seq. ^ 
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already been captured, as to which a decree of condemnation may '; 
be pronounced even after the war, alihoug[h this right is ocoa-' 
sioiially waived (u). Where part of the territory of one belligerent ; 
is ceded to the other, the rights of the inhabitants aore usually safe- 
guarded by express stipulation; but even without this by general 
usage, to which municipal law commonly conforms, their proprietary, 
and personal rights are usually respected (a;) . This will not, how- 
ever, pioclude the new Sovereign from enforcing rights of forfeiture 
which Tvould have availed his predecessor in title in the like circum- 
stances («/). The legal consequences of cession, in other respects, 
have already been described {z). 

The Question of Indemnity . — The exaction of a monetary indem- 
nity, in addition to the cession of territory or other advantages, 
has become a not infrequent condition of terms of peace in cases 
where the issue of the struggle leaves the dominant party in a 
position to exact this. 8o, in 1871, Germany, in addition to the 
cession of Alsace and Lorraine, exacted from Prance an indemnity 
of 5,000,000,000 francs (a). In some modern wars, however, the 
successful belligerent has shown greater magnanimity. So, in 1848, 
the United States took no war indemnity from Mexico, and even 
made some payment for territory ceded by the latter under pres- 
sure of the war(fo). In 1898, again, the United States exacted no 
war indemnity from Spain, and even paid to the latter an indemnity 
in respect to the cession of the Philippine Islands; but no- indemnity 
was paid in respect of Porto Eico*, whilst Cuba was not allowed to 
assume liability for any part of the Spanish debt(c). Great 
Britain in 1902 — ^although this was a case of conquest — not only 
paid for all requisitions made by the Boer forces, but contributed 
a sum of 3,00(),000Z. towards other Boer losses (d). Where an indem- 
nity is exacted, a part of the territory of the dobtor State is some- 
times retained in occupation as security for payment. 


HOSTILE ACTS DONE IN IGNORANCE OF PEACE. 

THE 

[1818; 2 Dodson, 336; 1853; Moore, Iiit. Arb. iv., 3793.] 

Case.] By the treaty of peace concluded at Ghent on the 24th 
December, 1S14, between Great Britain and the United Statesj 

(«) See p. 233, infra. 700,000,000 frs. ^ 

(flp) Tj\ S. V. Percheman (7 Peters, (5) New Mexico and California wei^; 

, 51). ceded to the United States on payment s 

(y) U. 8. V. Pepentigny (5 Wall. by the latter of 815,000,000, and the ; 

' 211); but sep p. 244, n. (ef), infra. assumption of certain debts due by the : 

(r) See vpl. i. 74. Mexican Government to American ' 

(«) In addition to previous exac- citizens. 

V . tions from localities and individuals, (cO See vol. i. 73. V 

which have been estimated Infra, p. 278. , 

■■ • ■■■■ ■■ ■ . ■■ ■ ■■ *;■ 
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it was stipulated that immediately after the ratification of the 
treaty (a) orders should be sent out to the forces on either side 
to cease from further hostilities ; and, further, that all “vessels 
and effects” captured by either party after the times specified 
by the treaty, ranging from 12 to 120 days, according to the 
locality of the capture, should be restored (b). The “John,” 
an American vessel, was captured by H.M.S. “Talbot” within 
the twelve day zone, and after the expiry of the period agreed 
on; both captor and prize being in ignorance of the fact that 
peace had been concluded. The vessel was, however, soon after- 
wards lost, whilst under the cx>ntrol of the captor, by tlie perils 
of the sea. Some time afterwards a monition was issued (c) at 
the instance of the owners of the vessel, requiring the captor 
to proceed to adjudication; the object being to make the com- 
mander of the “Talbot ” personally responsible for the loss. It 
was, however, held by the Court that in the circumstances of the 
case the captor could not be held personally liable. 

Judgment,] Sir W. Scott, in giving judgment, pointed out 
that the case for the com*plainants rested on two grounds: first, 
on the general right of restitution on a -capture made out of 
due time and place; and, secondly, on an allegt3d mismanage- 
ment of the ship whilst under the captor’s control. On the latter 
point, however, he was of opinion that due care had Ixyen shown. 
The question then remained whether the original possession of 
jkhe captor was such a possession as would exempt him from 
liability for consequences not due to his personal default. With 
respect to this, in the present case, the ignorance was not one of 
law but of fact, and also of a fact dependent on transactions of 
State of which the captor could not possibly bo aware until it 
was communicated to him. Hence the possession of the captor 
in the present case must be treated as a bond fide possession, with 
the result that any misfortune occurring to the thing whilst in 
custody must be deemed to fall on the owner. For this reason 
he was of opinion that the captor was not personally answerable 
in the way^^ compensation for the loss sustained. T|iis di^ noV- 

■ , 

. (a) This place on the 17th (ft) Art. 2. 

J#eb., 1815. (c) See p. 186, supra. 
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however, exclude a liability elsewhere ; although whether such a 
Kability lay on the Government was a question that did not then 
require to be determined. 

The Finding of the Joint Commission.] Acting, no doubt,, 
on Lord Stowoirs suggestion that a liability might conceivably 
attach elsewhere, the United States GovWnment subsequently 
made a claim for indemnity on behalf of the owners of the 
vessel against the British Government; and this, with other 
claims, was, by a Convention of the 8th February, 1853, referred 
to a Joint Commission. In the result the Commission reported 
in favour of an indemnity, which was accordingly paid to the 
owners of the vessel. 

In giving his decision the United States Commissioner, with 
who.se finding the British Commissioner agi’oed (d), stated, jin 
effect, that the decisions of the British Prize Courts both in the 
case of the ‘‘John” and in that of the “Mentor” went to 
show that where there was a want of due diligence in advertis- 
ing the cessation of liostilities the injured party was clearly 
entitled to indemnification. As it was sometimes difficult to 
determine what constituted due diligence under the circumstances, 
it was usual to Jissign fixed periods for the cessatioin of hostilities 
according to the situation and distance of places. Tlie question 
then was whether, in the present case, the assignment of such 
periods under the Treaty of 1814 was not designed to establish 
the times so fixed on as the periods that were to be rogai*ded as 
“reasonable” for the purpose of “notice.” From the language 
of Art. 2 (e), and as it could not bo supposed that the parties 
designed to append to these periods a further indefinite time for 
giving notice, he concluded that these times were agreed on aa 
equivalent to ^notice, and that thereafter the obligation to cease 
from hostilities was imperative. After this, ©von though colli- 
sions might occur without wilful wrong, yet any loss sustained 
must bo fully met. The parties themselves had stipulated that 
in such a case “all vessels and effects” .... “should bo 
restored.” • This meant not merely that restitution should be 

(j) Save on the question of in- umpire and ultimately allowed 
terest, which was referred to the . , (e) Supra, p. 230. 



;;fc 5made of the thing- itself if practicable ; but that if owing tdit* 
j ; want of notice a cap'ture was effected, the restitution of which 
if: became impracticable, a due equivalent should be rendered in 
damages. The position had been taken up that however this 
might be, Great Britain, in the present case, was relieved from* 
obligation by re^on of the vessel having been lost by the 
ft act of God. But such a plea could not be set up on behalf of 
K fone who was wrongfully in possession (/). In whatever way the 
S John” might have been lost, the fact remained that she was 
taken without right to the place at which she was lost ; and, inas- 
much as the vessel herself could not now be restored, it followed 
: that such compensation should be made as tlie nature of the case 
^ admitted of (^). 

Sir W. Scott in his judgment merely decided that inasm.uch 
ft as the captor had acted in unavoidable ignorance his pos- 
V session was a honSi, fide possession, and that he could not 
ft therefore be held personally liable for a loss unattended by 
negligence; the question of the liability of the Government being 
^eft open. Although in such cases the decree of a competent 
!: Court (ft) is judicially conclusive (i), yet, if the result of the decision 
^ appears to involve a denial of justice or the infraction of some 
admitted principle, or if — os occurred in the case of The John— it fails 
^ to touch the real issue, then it will be open to the State to which the 
ft. injured party belongs to prosecute the claim diplomatically. This 
•; was accordingly done invthe case before us, with the result that 
the question was, although long afterwards, referred to a Commission. 
This decided (1) that vmere certain times are specified for the cessa- 
tion of hostilities, such times will be presumed to be those within 
which each Power can reasonably give notice to its commanders of 
; the termination of the war; and (2) that if this is not done, then 
all captures effected after such times will be regarded as being at 
the risk of the Government of the captor, and, in the event of loss 
however occurring, as. involving an obligation of indemnity. As 
re^rds the personal irresponsibility of the captor, however, it needs 
to be noticed that in thePase 5f The Mentor (1 C. Rob. 179)— where 
an American vessel had been desi^oyed by a British saptor, in 1783, 
in ignorance of the restoration of peace— the Court inclined to* the 

(/) Not, indeed, by virtue of bis ClaimB, which arose out of the war 

ft own default, which was the qnestioa between the United States and 

ft dealt with by Lord Stowell, but by Mexico: Moore, Int. Ar^. iv. 3798. 

^ . virtue of the default of his Govern- (h) Being a Court of last resort, 

ft xnent, as held by the Commission. V 4.br even a Court inferior thereto' if 
For another example of thib ft -the decree is not impealed from.'^ 
case, ZaeualUpan '^ 





1: view that a captor in such a case might be made liable in damages^ ; i 
: although if he acted in ignorance he ought to be indemnified by ; 

' his own Government (fc) . 

If no special period is fixed for the cessation of hostilities, then • ^ 
all property captured after the conclusion of peace niust be restored 
when that fact is duly established (Z). Moreover, oven if a special 
period is fixed, all hostilities and captures should cease when once ^ 
the fact of peace becomes known; although a naval or military 
commander is not bound to accept such notice except from his own 
Government. So, in the case of The Swineherd (m ) — where a British 
vessel had been captured by a French privateer within the five 
months fixed by the Treaty of Amiens for the cessation of hostilities 
between Great Britain and France in the Indian seas, but after 
notice of the peace had been received by the prize, and also 
by the captor himself although not from an official source — ; 
the vessel was condemned on the grounds that the capture was effected ; 
at a time anterior to that fixed for restitution by the treaty (w), 
and that the captor had not as yet that authentic and sufficient know- 
ledge of the cessation of hostilities which he was bound to require (o). ^ 
Where a prize has been taken during the war, but recaptured after 
the cessation of hostilities and in ignorance of the peace, the prize 
ought strictly to be restored to the captor, even though not previously 
condemned; for the reason that even the possessory rights of a captor 
cannot be infringed after the cessation of hostilities {p ) . Some States, 

: however, now incline to the practice of restoring all property which , 

- has been taken as prize but not actually condemned at tne time 
when peace is concluded. So, in the case of The Doelivykf referred • 
to hereafter (g), the Italian Courts-, although they found the vessel 
in guilt, rafrained from pronouncing a decree of oondomaiation, on;^| 
the ground that peace had meanwhile been established. 



Acts done in Ignorance of Pe^e. 


Generaj. Notes. — Hostile Acts done in Ignorance of Peace , — When : 
a war is terminated by treaty of peace, all acts .of Jiostility are pro- ; 
hibited as from the date of its signature, unless some other time is ex- ;; 
pressly agreed on (r); and this even though the treaty itself may be 
subject to ratification. Where, as sometimes happens, hostile acts are 
done in ignorance of the termination of war, they must so far w 
possible bo undone and compensation afforded by the belligerent in 


> (Jc) Although was held, in the 
circumstances of the case — and liaying 
regard to the fact that the monition 
was issued against the admiral of the 
station some sixteen years after the 
seizure, and that a previous suit 
against the commander had been dis- 
i]&sed without having been appealed 
from — ^ihat the proce^ings must ^il. 
if) Bain y. BpeedweVt (2 Dali. 40). 
,* \in) Merlin, BSpertoire, tit* -Prise, 


(n) Keally the preliminary articles : ^ 
which preened the definitive treaty.:^ 

(o) See Phill. iii. 779 et aeq.; and|^ 
p. 234, infra. 

ip) See Pliill. iii. 782; and Thay\i 

Schoone Sophie (6 C. Bob. 188)^;'^ 
p. 228, aupra, ■ 

iq) Infra, p. 476. • / : 

(r) The ThStia (1 Pistoye et Du- 

yerdy,. 1.48)^ ^ ^ 
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default. So territory occupied or places taken or captures made there- 
after must be restored; prisoners taken must be released; and con- 
tributions and requisitions exacted, even though by way of arrears, 
must be repaid. When hostilities extend to distant regions, with 
which communication may be difficult, it was formerly the practice 
to fix on some future date, or even different dates for different regions, 
at which hostilities should be brought to a close; but owing to modern 
facilities of communication, such cases are scarcely likely to occur: 
in the future (^). In such a case, however, if hostilities should occur 
or a caj)turo be made after the time or times agreed on, the State to 
which the aggressor or captor belongs will be responsible to the extent 
of an adequate indemnity. Moreover, if, even before the expiry of the 
period or x>eriods agreed on, authentic notice roaches a naval or mili- 
tary commander, it is now coriiiuonly agreed, in spite of some previous 
divergence of opinion, that he ought to abstain from furtlior acts 
of war. This, however, is subject to the reservation that he is not 
bound to accept such notice unless it comes to him directly or in- 
directly through his own Government; a reservation which some- 
times operates harshly (/), but which is at bottrim not unreasonable, 
having ;regard to the serious consequences that might attend the 
suspension of warlike operations on information that was erroneous 
or intentionally deceptive (m). 

THE LEGAL EFFECTS OF CONQUEST AND 
ANNEXATION. 

(i) AS REGARDS PROPERTY AND OBLIGATIONS. 

THE BEPOBT OF THE TBAH87AAL CONCESSIONS 
COMMISSION. 

[Parliamentary Papers, 1901, South Africa, Cd. 623. J 

The Appointment of the Commission.] In August, 1900, the 
British Government, believing the war with the South African 
Republic to be nearing its end, began to consider the question of 
its responsibilities as the successor of the Republics in the event 
of annexation. Already, on the 19th March, 19001^ a notification 
had been issued by the High Commissioner to the effect that the 
British Government would not recognize as valid any alienation 
of property, whether of lands, railways, mines or mining rights, 

(s) But see the cases of the supra, p. 233. * 

Smolensk and Peterburg, supra, W Hall, 566: Phill. iii. 777 et 
p. 127. $eq. 
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made by the Transvaal Government after the date pf the pro- 
clamation ; and this notification was repeated in September, 1901 . 
■^In August, 1900, a Commission {a) was also appointed to enquire 
into and report on the various concessions which had been granted 
by the Transvaal Government ; the settlement of this question 
being one in which both British subjects and foreigners wore 
largely interested. On the 1st September, 1900, a proclamation 
was issued annexing the territory of the Republic ; a proceed- 
ing which, although in the circumstances premature, was noyer- 
theless validated by the ultimate issue of the war. On the 
8th September a special notification was issued, to the effect that 
all concessions, granted by the Transvaal Government would be 
considered on their merits ; but that the British Government 
reserved its right either to refuse rccxDgnition to or to modify such 
concessions as might prove to have been beyond the power of the 
Transvaal Government having regard to any agreement or con- 
vention with Great Britain, or to have been granted without 
legal authority or contrary to law, or the conditions of which had 
not been duly complied with, or which might appear to conflict 
with the public intercut. The Commissioners appointed subse- 
quently proceeded to South Africa, and after due enquiry into 
the various matters referred to them, issued their report on the 
19th April, 1901. 

The Report: (i) Statement of Principles , — The Report com- 
mences with a statement of principles, which the. Conimissioriors 
regarded as applicable to the problem before them in the circum- 
stances of the annexation, and which are to the following effect: 
(1) “It is clear that a State which has annexed another State is 
not legally bound by any contracts made by the State which has 
ceased to exist, and that no Court of law has jurisdiction to . 
enforce such cbntracts if the annexing State refuses to recognize 
them (6). But the modem usage of nations has tended in the . 
du’ection of the acknowledgment of such contracts. Afterfe;^ 
annexation, it has been said, the people change their allegiance, ; : 

t 

(a) The Commissioners consisted#of (&) Cook v. Uprigg (1899, A. C; • 
Mr. A. M. Ashmore, Mr. R. K. Love- 672). ■; 

day, and the Hon. A. Lyttelton. 



h ; but tii6it relations to each ot^er and their rights of property ^ 
>v remain undisturbed (<?); and property includes rights which lie v 
in contract (d). . . . Concessions of the nature of those whioh^^ 

■ are the subject of enquiry present examples of mixed public 
> imd private rights ; they probably continue to exist after annexa- 

tion until abrogated by the annexing State (e) ; and, as a matter of 
practice in modern times, where treaties have been made on the 
oeseion of territory they have often been maintained by agree- 
. ment (/) . In considering what the attitude of the conqueror should 
; be towards such concessions, we were unable to perceive any sound 
^stinction between a case where a State acquires part of another 
State by cession and a case where it acqijiires the whole by annexa- 
tion. The opinion that in general private rights should be 
respected by the conqueror, although illustrated and supported 
by jurists by analogies drawn from the Boman law of in- 
‘ heritance, is based on the principle, which is one of ethics rather 
than law, that the area of war and suffering should be, so far as 
possible, narrowly confined, and that non-combatants should not, 
where it is avoidable, be disturbed in their business. And this 
principle is at least as applicable to a case where all as where 

■ some of the provinces of a State are annexed.'' (2) “Though 
; , we doubt whether the duties of an annexing State towards those 

claiming under concessions or contracts granted or made by the 
annexed State have been defined with such precision in authori- 
tative statement, or acted upon with such uniformity in civilized . 
practice, as to warrant their being termed rules of international 
law, we are convinced that the best modem opinion favours the 
view that as a general rule the obligations of the annexed State 
towards private persons should be respected. Manifestly the 
general rule must be subject to qualifications—as that an insolvent 
State could not by aggression which practically left to a solvent 
: State no other course than to annex it, convert its worthless into 

^ valuable obligations ; that an annexing State would be justified 

>?• , . ■ 

f (0 V. 8 . V. Pereh$man (7 Pet. (f) ^* 9 Prussia and Netherlands, 

1816; Peace of Zurich, 1859: France 
>i (d) Soulard v. U, 8 . (4 Pet. 511); ; and Sardinia, 1860; Pwee of Vienna, 

; Calvo, 2478; and Halleck, il. 494. • 1884; Cession of Venetia, 1866; Ger- i 

ij; W Huber, 8 taaten- 8 ueo 08 sioH, 149; many and France, 1871; Great Britain 
Nouveau and .Gennany> 1890. 
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i^r 'iii refueing ta ^^^izliiDbligations inouired by the annexed S^tet 
^<.for the immediate purposes of war against itself; and that pro-: 
' bably no State would acknowledge private rights the existenoe 
of which caused or contributed to cause the war which resulted 
in annexation.” (3) “Subject to these reservations, H.M. 
Government, in dealing with the concessions in question, will 
probably be willing to adopt the principle, which, in the case of 
the annexation of Hanover by Prussia — the modem case most 
nearly corresponding with that under consideration — ^was pro- 
claimed by the conquerors in the following terms: ‘We will 
protect every one in the possession and enjoyment of his duly 
acquired rights ’”(^). (4) “The acceptance of this principle, 

clearly renders it necessary that the annexing Government should 
in each case examine whether the rights which it is asked to ; 
recognize have, in fact, been duly acquired. It is an obvious 
ooroUary that the I’ights in question must be valid, not only by 
ieason of due acquisition in the first instance, but by reason of 
their conditions having been subsequently duly performed.” 
(5) “Applying these principles more in detail to the case .of 
the concessions with which we have had to deal, we have come to 
the conclusion that the cancellation of a concession may be pro- 
perly advised when — (a) the grant of the concession was not , 
within the legal powers of the late Government ; or (b) was in 
breach of a treaty with the annexing' State ; or (o) when the 
person seeking to maintain the concession acquired it unlawfully 
or by fraud; or (d) has failed to fulfil its essential conditions 
without lawful excuse ; cancellatiou or modification in these casea 
being justifiable without compensation, in the absence of special 
circumstances.” (6) “We further, think that the new Government , 
is justified in cancelling or modifying -a concession when tho 
maintenance ^f the concession is injurious to the public interest.” :; 
(7) “In the last case, however, the question of compensatiotty^ 
arises. On the question of compensation the Commissioner^#. 
: whilst not deeming the amount payable to be within the scope 
; their enquiry, submit (a) that in cases where a concession was?: 
cancelled or modified as being, in the view of the new Govern4l 


Bojrsl Prasnan intent, 8td October, 1866. 
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ment, injurious to the public interest, regard should bo paid to 
the question whether the grantee at the time of the gi*ant know 
; or ought reasonably to have known that it was precarious, more 
especially as being closely related to large and changing public 
interests ; (b) that in assessing compensation the value of the 

interest should bo taken as it was l^^foro the war, the grantee 
not being entitled to benefit by any appreciation in value derived 
from the superior credit and stability of the new Government ; 
(o) but that due consideration ought properly to be shown in 
cases where a new’^ or hazanious enterprise has been pioneered into 
stability in an unsettled and undeveloped country.** 

(ii) Assets passing on annexation, — The Report also comprises 
a schedule of assets belonging to the Transvaal Government, and 
arising out of concessions, shares in companies, and claims to par- 
ticipate in profits, which were assumed to devolve on the new 
Government. 

(iii) Conclusions with respect to particular concessions —This 
Report further deals with some tw^onty-fivc concessions, coming 
under the category of (1) railw^ays and tramw^ays (not purely 
municipal); (2) manufacturing and trading concessions; and 
(3) concessions of rights of a municipal character. As to some 
of these the Commissioneia? recommended a full recognition of the 
concession ; as to others, a modification either on terms sug- 
gested or to be arranged; and as to others, again, a complete or 
partial cancellation either without compensation, or with com- 
pensation only of particular interests, or an expropriation on a 
reasonable basis. The following will serve as examples of the 
modes of treatment accorded :t- 

(1) The Netherlands South African Railwi^y.—This was 
a concession owned by a company incorporated in Holland, under 
which the company enjoyed what was, in effect, an exclusive 
right to construct and work all main lines in the Transvaal. 
The cancellation of the concession was recommended on the 
grounds— (a) that the company, through its local mftnager and 
officers, and with the approval of the Dutch board of directors, 
actively identified itself with the Boer 'cause dujring the 
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warf and had committed acts of aggression against the British . 
which were warranted neither by the terms of its concession, 
the character of its undertaking, nor by its local subjection 
to the authority of the Transvaal tTovornraent (fe) ; and (b) that 
the grant of a wide-reaching monopoly of this character was 
injurious to the public interest, and especially so when the 
grant was to a foreign corporation {i) . In the opinion of the 
Commission, the shareholders, who wore ultimately responsible 
for the action of the directors and officials, were not entitled to 
compensation .on forfeiture except as a matter of grace ; but. the 
debenture holders, who were neither responsible for nor privy to 
the acts complained of and whoso interests had been guaranteed 
by the Transvaal Government, were thought to be entitled to a 
recognition of their rights, although with some allowance for 
the improvement of their security in consequence of the new 
regime. In the result this concession was cancelled. At the same 
time the British Government assumed the entire liability as 
regards the debentures; whilst it also agreed — notwithstanding the 
recommendations of the Commission — to pay a full indemnity (fc) 
to shardiolders who had acquired their interests prior to the 
outbreak of war, excluding only shares that belonged to the 
Transvaal Government and to the managers or agents of the 
company (Z), 

(2) The PrsBtoria-Pietersburg Railway. — This was a line held 
and worked under a concession vested in an English company;, 
the Transvaal Government owning throe-fifths of its shares, but 
being also guarantor of the debenture interest and of a limited 


(4) Its manager had, it was said, 
acM as guide and counsellor of 
enemy Government in connection with 
the war; it had facilitated the employ- 
ment of the mon^ers^ of its staff in 
purely military operations against the 
British ; it haa made arms and ammu- 
nition for the Government;, it had 
destroyed bridges in British territory ; 
and it had further sought to disguise 
its action by inducing the Government 
to exercise a pretended coercion over 
it: see Report, 23, 28, 30, 35. 

(t) The foHeiture was also justi- 
fied on the analogy of the forfeiture of 


neutral vessels engaging in the enemy 
service: see p. 456, infra. 

{k) Amounting to 135/. per share. 

(/) As a matter of fact, nearly all 
the shares, with the exception of some 
500 out of 14,000, appear to have been 
paid for; the 5,713 shares of the Re- 
public having found their way into 
neutral hands. For a criticism of the 
report of ' the Commission and the 
action of the British Government, see 
Barclay, Problems, 49 et Beq^; al- 
though it is conceived that sueh action 
was really justified, both in principle 
and by virtue of analogous practice; 
infra, p. 241-2. . ; . 
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dividend on the ehares issued to the public. The oonoessioid^kis'^: 
reported to have been lawfully acquired and honestly carried out. 

; Although the line had been used for the purposes of the war, this 
was the act and within the right of the Transvaal Government. 
In the result, the British Government, having taken possession of 
the shares originally subscribed by the Transvaal Government, 
under an order of the Courts, recognized the concession and 
assumed all the liabilities of the prior Government under its 
guarantee. 


^ (3) The Dynamite Concession. — In 1893 the m^ufacture and 

sale of explosives in the Ti’ansvaal was declared to be a Govern- 
ment monopoly, but with power to the Government to transfer 
its rights to other persons. The monopoly was at the time in- 
tended to be and was in fact assigned to a grantee, and ulti- 
’ mately became vested in the Ti*ansvaal Dynamite Company, 
which was itself contiolled by a German combination. As to 
this the Commission found in effect that the Company had violated 
the conditions of its contract, which was itself in breach of the 
regulations made by the Eaad; and that, although the breach of 
conditions had been condoned by the Government and Legisla- 
ture, yet this result had been achieved by corrupt practice and 
bribery. On this ground, as well as on the ground that such 
p. monopoly was opposed to the public interest, the Commission 
recommended the British Government to refuse to recognize the 
concession, ivhich was accordingly cancelled. 


Despite its shortcomings, the Report of this Commission, aiid 
the action taken by the British Government tlieroon, will probably 
constitute an . international precedent of some importance on the 
question of the rights and liabilities incident to conquest and* annexa- 
tion. In the West Band Central Gold Mining Co, v. Bex (1905, ' 
2 K. B. 391), it was held, as we have seen, that the conquering State, ; 
in such cases, incurred no liabilitv for the obligations of its pre^ . 
decessor, the assumption of suon obligations being entiiisly a 
matter of discretion; that there was no distinction in this re- . ; 
gard between obligations contracted in the ordinary course of ^ 
. administration and obligations incurred specially for the vfaT (m)\.A 
und that in any case such obligaticms were not of a* kind wnich T 

Ik-:..- ■ '• ^ ■...".■kli 



^'^a : m^iucipai (^urt could give e&ct to The Beport, vhilsi 
purporting to accept the judicial view, nevertheless qualifies this, 

. in effect, by the admission that '*the modern usage of nations tends 


in the direction of the acknowledgment of such contracts ’* (o), and 
that ‘Hhe best modern opinion favours the view that as a general 
rule the obligations of the annexed State towards private individuals 
should be respected;” basing this, however, on political or ethical 
rather than on legal grounds (p). On the whole this bears out 
the view previously sug^sted, that there is a doctrine of succession 
which is broadly accepted in practice, Silthough the rules which govern 
its more particular applications are still in course of growth. The 
Report, it will be seen, also affirms the view that in the matter of 
succession there exists “ nq sound distinction between the cases where 


a State acquires* part of another State b}' cession and where it acquires ; 
the whole by annexation;” a statement true at most points, although 
needing some qualification (q). Eqiially important is the recognition 
— by way of exception to the general rule — that a conquering State is 
not liable for obligations contracted by its predecessor for the pur- 
poses of the war; a distinction denied by the English Courts 
but now generally accepted (s). * ^ 


For the rest, the statement of the Commissioners is directed more 


, ])articularly. to the question of “ concessions.” These are contractual 
rights of a special kind, involving the grant b;]^ public authority to 
individuals or corporations of some right or privilege not othermse 
exerciseable ; such as a right to construct works, railways or tram- 
ways, or to establish undertakings for the supply of gavS, water or 
electricity, or to carry on some special industry under conditions not 
available to the public. The principles laid down with respect to the 
treatment of these rights in cases of conquest or cession will, from 
their reasonable character, probably command a general assent (0- 


The forfeiture of the concession of the Netherlands South African 


Railway Co. in itself als«) constitutes a precedent of no little im- 
portance. The use of the line and material of .the company, on 
the requirement of the territorial Power and in aid of^its operations 
during the war, would have rendered all property so employed liable 
to seizure or destruction; but it would not, in itself, have constituted 
a ground for the subsequent forfeiture of the concession. In the case 
in question, however, the company, notwithstanding its iieuhal 
character, had pursued — through its local officials and with the 


. (») See also Coik v. Sprigg (1899, 
A. C. 672); but for a oriticism of 
this view, see Westlake, i. 81 et aeq,; 
and fot a judicial recognition of the 
right of succession, TJ, 8. v. McRae 
(£. R. 8 Eq. 69); and U. 8, v. Smith 
(1 Hughes R. 347; Scott, 89), 

(o) Supra, 235. 

(p) Supra, p. 236. • 

v' (^) See vol. i. 74, 76. Such dif- 

do exist are, for the most 


part, due to the fact that in the case 
of complete absorption, there is no 
other body on whom certain kinds of ; 
obligations, such as the general debt, 'r 
can devolve. Sec also Hsdl, 99 ; West- 
lake, i. 77. £ 

(r) As incident to general denial of 
a succession; see vol. i. 16. 

(s) See Westlake, i. 78. 

Supra, p. 237. » ; • 
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assent of the directors, by whose acts the company was bound-^ 
policy of active association with the cause of the enemy and active 
hostility to the British, going far beyond the requirements inci- 
dent to its local subjection to the authority of the Transvaal Govern- 
ment (w). This virtually constituted such an identification of the 
company with the enemy cause for the purposes of the war as to 
justify, on the analogy or unneutral service (x), the forfeiture of the 
undertaking (jy), although this was in fact only partially enforced (s). 


(ii) AS EEGAEDS PEESONS/ 

THE CASE OF COTTNT PLATEN-HALLEMUND. 

[1866; Forsyth, Cases and Opinions, 335; Halleck, International Law, ii., 476.] 

^Case.] Count Platon-Hallemund was Prime Minister of 
Hanover in 1866, at the time of the outbreak of the war between 
Austria and Prussia, in which Hanover sided with the former. In 
the course of the war, the Hanoverian army was forced to 
capitulate and the King put to fiiight, whilst Hanover itself was 
ultimately annexed by Prussia ; the annexation having been con- 
firmed by the Treaty of Prague, 1866. Prior to the annexation 
Count Platen-Hallemund had left Hanover in the suite of the 
King, and ultimately tbok up his abode in Vienna. Whilst there 
he was summoned to appear before the Supreme Court of J udi- 
oature at Berlin on a charge of high treason, alleged to have been 
committed b;^ him as a “ Prussian subject,” although after he had 
in fact ceased to reside in Hanover. By the law of Prussia, only 
a Prussian subject can be prosecuted before a Prussian Court 
for an act of high treason committed abroad ; and the juris- 
diction of the Court therefore depended on whether he had become 
a Prussian subject by virtue of the annexation ^pf Hanover by 
Prussia. At the trial Count Platen-Hallemund did not appear 

As to whioh, see vol. i. 208. described. Groat Britain, moreover, 

(») Infra, p. 456. signed nnder reservation of Arts, 

(y) This conclusion would also ap- 1^18. But see, contra, Barclay, 

pear to be borne out by the provisiona Problems, p. 49. % 

of H. C., No. 5 of 1907, Arts. 17, By cancelling the concession, 

18. Nor would the proviso contained but with compensation to share- 

in ^ Art. 17 appear to protect from holders: seep. 289, n. (7), stipra. 

^ property in the situation . 
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in person, but took exception by his counsel to the jurisdiction of 
the Court, and cited in support of this plea the opinions of two 
eminent German jurists, Professor Zacharisc of Gottingen and 
Professor Neumann of Vienna, to whom the question had been 
submitted. This plea was, however, overruled, with the result 
that the accused was convicted and sentenced in his absence to 
fifteen years* penal servitude. 


Opinion.] In effect, the opinion of Professors Zachariae and 
Neumann was — ^that the mere fact of conquest and annexation 
did not of itself create the relation of Sovereign and subject 
between the conqueror and the conquered; and that to create 
such a relation there must be either an express or tacit sub- 
mission. At the same time it was pointed out that “tacit 
submission” would include remaining within the sphere of the 
power of the new dominion and fulfilling the duties of a sub- 
ject. Subject to this proviso, it must be left entirely to the 
choice of the subjects of the subdued State whether they would 
acknowledge the new sovereign Power or not. Consequently they 
were at liberty to cmignate if they chose ; but if they re- 
mained, then they tacitly declared that they entered the new State, 
and hence became subjects thereof. 


The opinion given in this case appears to embody a correct 
statement of the existing law. The doctrine of an absolute 
and unconditional transfer of allegiance by the mere fact of 
conquest no longer obtains, and the express or implied consent 
of the subject may now be regarded as essential to the creation of 
the new tie of personal allegiance (a). In 1869 even the German 
Government appears to have recognized this in the case of certain 
persons, formerly citizens of Frankfort, who after the annexation of 
that city by Prussia had withdrawn and become naturalized in 
Switzerland, b|jt had subsequently returned to Frankfort. In these 
circumstances, the Government — ^instead of holding them to the alle- 
giance and obligation of military service which, according to the 
preceding doctrine, vrould have resulted from annexation, and from 
which naturalization elsewhere without its consent (6) would not 
have exempted them — contented itself with merely , expelling them 
from its territory (c). And the same principle — despite some 
opinion to the contrary — appears to be deducible from the EngUsh 


(а) But see Hall, 667, n. 

(б) See vol. i. 193. 


(o) See Hall, 237 ; Westlake, i. 70. 
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vfand American decisions on this subject (d). The principle is, 
V ; moreover, equally applicable in the case where only part of a State 
?-is conquered and annexed. But in such k case it is usual, by the 
r treaty of cession, to reserve to the nationals of tlie conquered territory 
•■ either a right to elect for their former nationality, subject to 
: but with a right to retain or dispose of tlioir pro- 

J perty (e); or, more often, a right to elect for their former nationality, 
without withdrawal, on complying with certain conditions (/). With 
'. respect to the classes of persons to whom this right, whatever its 
scope, will bo available, the practice appears to vary. Under some 
" treaties, the right of election is determined by nationality of origin; 

under others, by residence or domicile; whilst under others, again, 

■ it is extended both to nationals and domiciled inhabit&nts {g). The 
status both of the territory annexed and of such of its inhabitants as 
; do not withdraw or otherwise elect for their former nationality, will 
; depend entirely on the municipal law of the conqueror, subject to 
the considerations mentioned hereafter (h). But the status of the 
subjects of neutral States who may be domiciled or resident in that 
territory will not be affected, except, of course, in so far as the 
" temporary and local obedience which they owe to the territorial 
; Power will now be tendered to a new authority. 


General Notes. — Title by. Conquest (i). — In order that a State 
may acquire a legal title to territory which it has conquered, it is 


^ (d) See Doe d. Thomas v. Aoklam 

(2 B. & 0. 779); Doe d. Auohmuty 
V. Mfdoaater (5 B. & C. 771)"; In re 
Bruce (1 L. J. N. S.* Ex. 153); 
Halleck, ii. 474; but, contra. Hall, 
565. In U, B. v. Depeniignp (5 
Wall. 211), indeed, it was held that 
on the conquest and annexation wf 
: a country, inhabitants who leave 
.juid adhere to their former Sovereign 
TOpfeit the right to protection both 
as regards themselves and their pro- 
i perty, unless protected by treaty ; and 
^^at if it 18 provided by treaty 
'\^at they may sell tlieir property 
within a certain time ana under 
certain conditions, then a failure to 
comply with these conditions will work 
a forfeiture; although, in fact, the 
forfeiture in this case appears to have 
been based on the non-fulfilment of 
conditions attaching under the origi- 
nal grant. 

j. Such a right was conceded by 

;the Treaty of Frankfort, 1871, to the 
' natives and inhabitants of Alsace 
liijj^rxaine, on the cession of thcHKf'l 
to Germany. 


(/) So, on the cession of Mexican 
territory to the United States in 1848 
by the Treaty of Guadalupe-IIidalgo, 
Mexican subjects established in the 
ceded territory were allowed to retain 
their national character without with- 
drawal on declaring that intention 
within one year. Again, on the estab- 
lishment of Cuban independence, by 
the Treaty of Paris, 1898, Spaniards 
resident in Cuba were allowed to 
retain the Spanish character without 
withdrawal, nut on registration. By 
the Treaty of Portsmouth, 1905, Bus- 
sian subjects, resident in territory 
ceded to Japan, wer^ allowed either to 
sell their landed property and with- 
draw, or to remain witli full protection . 
on submitting to the Japanese laws 
and j'urisdiction: supray p. 224. 

(y) See Hall, 567, n.; and West- 
lake, i. 72. 

(A) See p. 248, infra; Halleck, ii.- 
480, 482. . ' 

ft) As to a proposa.1 made in 1890 
to abolish title Iby conquest under the- 
public law of America, see Moore^ 
v£«geiit; viii 815.; 
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: iieceseary that there should be either a cession/’ express or impliedv>i 
on the part of the dispossessed State; or else a “completed conquest 
in the sense described below. Where conquest affects only part offji 
(he territory of a State, the title of the conqueror is almost invariably 
confirmed by a treaty of peace. This may operate either expressly ! ; 
and by way of cession; or impliedly and by virtue of the principle of ■ 
uti possidetis {k)’y the title resting in either case on treaty ratlier : 
than on conquest. But where the conquest affects the whole of the > 
territory of a State, and involves consequently an extinction of the 
former Power, then for want of some ceding authority tlie title 
will depend on conquest alone. For this it is necessary that 
there should be “firm possession” on the part of the conqueror, ^ 
coupled with “intention” and “ ability to hold the terri’-/ / 
tory so acquired. In such a case “firm possession” will be shown 
by the effectiveness of the conqueror’s military occupation and con- 
trol. An “intention to retain” will usually be manifested by some 
formal proclamation or notice of annexation. But such a procla- 
mation cannot rightly be made unless and until the conquest has 
been completed. If made prematurely it may indeed be validated 
by the ultimate issue of the war; but, even so, it will not justify 
the conqueror in treating authorized resistance as tie€ison(Z). The 
issue of such a proclamation, moreover, may be important as mark- 
ing the fact that the actual title to the territory is now in dispute, 
and that any future grants or concessions must bo deemed to abide 
the issue of the war (m). “ Ability to retain” will be shown by the 
complete establishment of the authority of the conqueror, as indicated 
either by some formal agreement of surrender (w), or, at any rate, 
by the cessation of substantial resistance. It needs to be noticed,^:; 
however, that even though the resistance of the local forces and in- J 
habitants may have been quelled, the title of the conqueror will^ 
not bo regarded as complete, or the conquest as definitive, if the ; 
war is continued by a third Power in alliance with the subjugated 
State; or even, it would seem, if it is carried on by a Power not in 
alliance with the latter, so long as the displacement of the conqueror 
coiitinuewS to be one of the objects of the war(o). The recognition ; 
of the title of the conqueror by other States will depend on much, 
the same considerations (p) ; although in this case some interval of ^ 
time must necessarily be conceded in order to enable neutral Govern- ^ 
ments to weigh the facts of the new situation and to judge of it^;! 
probable permanence (q), 


(A*) Supray p? 228. 

(1) As is alleged to have been done 
^ Italy in the recent annexation of 
Tripoli. In an ** occupied ” district, 
of course, spontaneous risings or un- 
authorized resistance may be treated 
as penal: attpra, p. 100. 

(w) See 4larcourt v. Gaillard (12 
Wheat. 523), where it was heldethat 
all grants of contested territory made 
during the war by the party that 


failed must be regarded as invalid, ' 
unless confirmed by treaty. 

(n) Such as the compact off' 
Voreeniging, 1902: seep. 226, 

(6) As to the case of (ienoa in 1815, : 
and the dispute to which it gave 
see Hall, 484 et seq, 

(p) See vol. i. 68. $ 

Iq) On the subject generally, 
Halleck, ii, 467, 471. 
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Succession in Cases of Conquest . — The question of suooession in 
general has already been discussed (r). It remains only to con- 
sider it with special reference to conquest. If, as has oeen. sug- 
gested, a doctrine of succession cus between States is already broadly 
recognized even though the rules governing its particular appli- 
cation are still unsettled (s), it would seem tliat conquest affords one 
of its most appropriate instances. The legal consequences of con- 
quest, touching as they do both on internal and external relations, 
must, if they are to be orderly and intelligible, rest ultimately on 
some basis of principle, and the choice here appears to lie between 
two alternatives. One of these is to regard the rights of a conqueror 
as resting solely on force, as in the ordinary conduct of war. This 
is the view which is, no doubt, reflected in tne English decisions (t). 
Nevertholess, it is at bottom unsatisfactory, both as" involving a 
complete dislocation of the ordered life of the community, and as 
failing to recognize the necessary association of obligations with 
benefits as regards the position assumed by the conqueror. Nor is 
it in harmony with modern opinion or recent practice (m). The 
other is to regard the rights and liabilities of a conqueror as governed 
broadly by the principle of succession (a;), although with some quali- 
fications incident to the particular situation. This has the merit of 
securing, in legal theory, at any rate, a continuation of the ordered 
life of the community, save in matters essential to the security 
of the conqueror (^) ; of recognizing that obligations pass with 
rights; and of requiring the conqueror to assume them, at any 
rate to the extent of assets which he has received (^?). This view 
is also more in harmony with the trend of modern usage (a), 
v From the point of view, then, both of principle and practice, so 
|.far as the latter extends, it would seem that the rights and lia- 
pbilities of a conqueror ^re referable broadly to the principle of 
succession. If this be so, the conquest and annexation by one 
State of the whole or part of the territory of another will cany 
generally those rights and liabilities, whether as regards persons, 
property, or engagements, which have been previously indicated as 
attending a “ full ” or a “ partial ** succession, as the case may be (6). 
Nevertheless, in the case of conquest, the application of this prin- 
ciple is, on its passive side, at aay rate, subject to certain qualifica- 
tions, although these are by no means well defined. 

Qualifications . — In the first place, it would seem that the con- 


(r) See vol. i. 71 et seq, 

(b) Ibid. 72. 

It) See West Band Central G. if. 
Co. V. Bex (1905, 2 K. B. 391) and 
Cook V. Sprigg (1899, A. C. 372, but 
see also 578); and vol. i. 18, 71. 

(u) See vol. i. 72. 

(x^ Based no doubt on the analogy 
of civil succession, as recognized not 
only in cases of heirship but also in 
OMes of bankruptcy and forfeiture. 


(y) See the Pru8sil^n precedent re- 
ferred to, p. 237, Bt^ra. 

(z) For instances in which this 
principle has been asserted inter- 
nationally, see a claim by the United 
S totes against Chile in 1883, Wharton, 
Dig. i. 348; and the claims of the 
Boer Generals, Pari. PapeVs, 1901 (Od. 
663>^ p. 3, and 1902 (Cd. 1329), p. 7. 

(d) See vol. i. 71 — ^73. 

(5) Ibid. 72 et seq. 
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quering State is not bound to recognize or discharge obligations 
of the preceding Government, which were incurred for the immediate 
purposes of the war; for the reason that a State cannot, in the circum- 
stances, be expected to assume — and hence to facilitate the making of 
— obligations entered into with a view to its own injury or over- 
throw (c). But the precise scope of this qualification is far from 
clear. It would clearly cover loans of money, and obligations for 
war material, contracts after the outbreak of war. In strictness, 
it would also appear to extend to obligations or quasi obligations 
incurred by the displaced Government, during the war, in respect 
of the levy of money or supplies, or other subjects of indemnity 
under the domestic law(ci); but, in cases of' cession, obligations of 
this kind are often expressly assumed by agreement (c), whilst, in 
the case where the whole of a State is annexed, they are often assumed 
as a matter of grace (/). In the second place, it is probable that 
a conquering State would not now acknowledge private rights or 
obligations that had caused or contributed to the war; for the reason 
that those must be deemed to have been put in issue by the war 
and the issue to have been decided against the party that failed {g). 
Nor, finally, is it likely that a solvent State would now feel bound 
to assume to the full the obligations of an insolvent State which 
it had annexed. In such a case it would seem that, both in equity 
and under the law of succession in its developed form, the lia- 
bility of the conqueror is limited by the material assets actually 
received by him ; these being estimated, g-enerally, by the 
not rovenue-producing capacity of the territory acquired, on a 
fair basivS of taxation and expenditure (h). Great Brihiin, 
however, in 1902, virtually took over the whole of the debts 
of the conquered States, including a deficit of the South 
African Keppblic amounting to some £1,500,000. Subject to 
these qualifications, the annexing State will be bound by all 
the obligations of the preceding Government, whether incurred 


(o) For an analogous case, see vol. i. 
70; and, as to the refusal to allow 
Cuba to take over debts contracted 
for tho maintenance of the Spanish 
rule, ibid. 73. 

(d) As regards contributions and 
requisitions proper, it seems that, in 
the former case, a moral obligation, 
and, in the lattcif a legal obligation — 
at any rate as regards supplies in kind 
— will devolve on tho annexing State. 

As on the cession of Lombardy 
in 1859, and Venetia in 1856; although 
the Ittdian Courts appear to have re- 
garded them as devolving on tho 
Italian Government irrespective of 
treaty: see Westlake, i. 79. a 

(/) So, on the conclusion of the 
South African war, Great Britain pro- 


vided a sum of £3,000,000 for the 
purpose of indemnifying the inhabi- 
tants for losses sustained in war, in- 
cluding all requisitions for which notes 
or receipts had been given by the 
authority of the preceding Govern- 
ment; whilst' further payments were 
made in respect of property which had 
been comma ndeored or destroyed; 
see pp. 273, 274, infra. 

{g) As in tho case of a treaty which 
led to war: see p. 228, supra; and 
Hall, 383, 557. 

(K) See Westlake, i, 77, whore this 
principle is fully developed; and as 
to cases where the territory annexed 
is endowed wUh domestic autonomy, 
vol. i. 75, and Opinions of U. S. Att.- 
Gen. xxii. 585 et seq. 
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in the course of administration or as incident to its business 
undertakings; but it will not be bound by obligations arising out 
/of tort, or by those which were merely personal to the former Sove- 
reign, or by treaties or political obligations other than such as were 
loc^ly connected with the territory annexed (i). It will, on the 
other hand, be entitled to all the public property of the conquered 
State, even though situated in foreign countries, such as monies 
lodged with foreign banks, or ships lying in foreign ports; but not 
to property personal to the former Sovereign, unless legally for- 
feited and duly converted to the public use (A;). 


The Effect of Conquest on Private Rights and Laws . — With re- 
spect to private rights, conquest and annexation are now generally 
understood not to affect either private rights or private property, 
to whomsoever belonging, in the conquered territory (/); although 
the properly of those who continue in active hostility may of course 
be dealt with as the law may warrant. With respect to the effect 
of conquest on the local laws and institutions, although the political 
system, or such part of it as is inconsistent with the public interest 
or policy of the annexing State, may be changed, yet laws regulating 
private rights and relations are presumed to be unaffected by the 
fact of conquest, except in so far as they will now depend on a new 
authority, by which of course they may be changed in the ordinary 
course of legislation (m). And even though a new judicial system 
^may be established, this will not in general be allowed to affect 
judgments, decrees, or sentences previously given or passed (w). 
Over and above these customary restrictions, moreover, there is also a 
moral obligation incumbent on the conquering State to administer 
the conquered territory, in so far as this may consist with its own 
safety, in such a manner as to mitigate the sufferings and restore 
the prosperity of its inhabitants, and to distribute so far as possible 
over the population at large the burden of losses that have fallen on 
individuals. 


POSTLIMINIUM. 

S 

THE CASE OF THE ELECTOR OF HESSE-CASSEL. 

[1814—1831; PhilL iii., 841—861; Halleck, ii., 496—499.] 

Case.] During the war between France and Prussia, in 1806, 
Hesse-Cassel, although professedly neutral, was invaded and 

(i) See vol. i. 76. see U. S. v. Percheman (7 Pet. at 

(A;) See p. 268, in/ra; and Wadeer 87); Sotdard v. U. 8. (4 Pet. 611); 
V. E, 1. Co, (7 Jur. N. S. 360). The Strother v. Lucm (12 Pet. 410); 
effect of conquest on allegiance 1m Johnson v. McIntosh (8^ Wheat. 643)/ 
already been considered: see vol. U The Chicago, ^o, Ey. Co, v, 

70; and p. 243, supra, . McQlinn (114 U. S. 642). 

it) In the United States this has (») The African Gold Eecovery 

: been enunciated as a judicial doctrine: - v. Hay (1904, A. 0. 438). 
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occupied by French 'troops, and the Elector expelled. Prior to ; 
his expulsion the Prince had held in the territory of which he ; 
was Sovereign extensive domains al^ his hereditary property, and 
had also lent out large sums on mortgage both in his own and 
other German States. Hesse-Cajssol remained for about a year 
under the immediate government of Napoleon; but was thore-^ 
after virtually {a) incorporated into the newly -formed kingdom 
of Westphalia, of which Jerome Bonaparte was recognized as 
King by the treaties of Tilsit and Schonbrun. On such incorpo- 
ration it was -agreed between Jerome and Napoleon that half of 
the private domains of the Prince should be retained by Napoleon 
for his own purposes ; and, as regards debts due either to the 
Prince or province, that such of these as were due from persons 
resident within the territory of Westphalia should bo payable 
to Jerome, whilst such of them as wore due from persons resident 
outside, should be payable to Napoleon, as the original successor 
in title to the Elector. Under this arrangement various parts of 
the Elector’s hereditary domains were alienated, and taken over 
by purchasers on the;, faith of the new title. The payment to 
Jerome of debts owing by persons within the kingdom was 
enforced ; whilst Napoleon also succeeded in obtaining payment 
from debtors who resided in otlier States, although, often, only by 
remitting a^part of the debt and giving a release for the whole. 
In the latter class of cases, however, the difficulty presented itself • 
that where a mortgage had been officially recorded it could only 
be validly discharged by entry duly made with the consent of 
the actual creditor. Of tliis kind was a debt due from Count i 
von Hahn, the owner of large estates in the duchy of Mecklen- ; 
burg, who had borrowed money from the Elector on the sexjurity , 
of certain mortgages which were duly recorded in the proper 
office at MeeWenburg, At the instance of Napoleon, and in order ;;; 
to enable the payment of this debt to him, the Duke of Mecklen- 
burg, in 1810 , issued a rescript which, after reciting the S 
acquisition by Napoleon of the sovereignty of Hesse-Cassel and 
incidentally of a right to the debts due to that sovereignty, 
directed the local Court to record as extinguished any mortgages 


' (a) That is, with the exception of certain districts. 
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in favour of the Elector Hesse-Ceussel for which a discharge should 
be given by Napoleon or his representative. Relying on this. 
Count von Hahn paid over to Napoleon a part of the debt due to 
the Elector of Hesse-Oassel and received a release for the whole, 
whereupon the mortgage was entered as discharged (&). 

In 1813 the Elector of Hesse-Cassel was restored to his 
dominions ; his title being confirmed and guaranteed by various 
. treaties. Upon his restoration he claimed to be restored jure 
poetliminii to all his former rights, and refused altogether to 
recognize the validity of transactions entered into by the inter- 
mediate Governments. 

With respect to the alienation of his domains, he claimed, 
in effect, that by virtue of the jus postliminii he had on his 
restoration been remitted to his original position, with the 
result that all his prior rights reverted notwithstanding any 
dispositions purporting to have been made by the transient con- 
queror. The purchasers of these lands were accordingly 
deprived of possession, often by force; whilst the local Courts 
were prohibited from taking cognizance of the matter. The ousted 
proprietors, indeed, appealed to the Congress of Vienna, and. 
. thereafter to the Diet of the Germanic Confederation, but without 
result. Nevertheless, juridical opinion was in gem^ral opposed 
to the action of the Elector; for the reason that evei^ in its appli- 
cation to private relations the jus postliminii did not extend to 
property which had been meanwhile transferred to a third party, 
whilst in its application to public relations it was not deemed to 
extend to a case where the octmpation of an invader had been con- 
verted into conquest, and where the title of the conqueror had 
been confirmed by treaty or by the acquiescence of the inhabit- 
ants and by the recognition of foreign Powers (c) . 

With respect to the debts, it appears to have been held by the 
Courts, even in Hesse-Cassel itself, that those subjects of the King 
of Westphalia who had paid their debts either to him or to his ex- 
chequer and had received due discharges could not be called on to 
pay such debts anew. The question, however, of the validity of 
the release given to Count von Hahn, who was not a Westphalian 

' - ' Although the entry was aooom- special circumstances, 
pani^ by a minute setting forth the (c) See Phill. iii. 786, 848, 860. > 
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subject, gave rise in the events that happened to a long judicial 
controversy. After the Count’s death his affairs were found to be 
embarrassed and his estate was assigned for the benefit of his 
creditors. Amongst these was the Elector of Hesse-Cassel, who 
put in a claim for the amount of his original advance, on the 
ground that the payment to Napoleon was invalid and the discharge 
of the mortgdrge therefore illegal. This question was referred by 
the Mecklenburg Court to various German universities, which at 
that time were often resorted to as judicial tribunals in matters 
where the interests of two or more States or their subjects were 
concerned. The first of these tribunals decided, in effect, that the 
Elector was entitled to recover only such portion of the debt as 
had not been actually paid to Napoleon (d) . Both parties being 
dissatisfied, an appeal was tlioreupon taken by consent to a second 
tribunal, which, in substance, confirmed the judgment of the first. 
From this decision, again, an appeal was taken, with the sanction 
of the Mecklenburg Court, to a third tribunal, which decided, in 
effect, that all debts for which dischargee had been given in full 
by Napoleon were validly and effectually cancelled, and this 
whether the whole sum had been paid or not ; and that the debtors 
could not therefore be compelled to pay a second time. 

The Grounds of the Decision.] In the judgment last given the 
real question was stated to be — whether Napoleon had or had not 
bocomo the actual creditor of the Hesse-Cassel funds, as successor 
in title by virtue of conquest to the prior Sovereign. As to this, a 
broad distinction was drawn between the acts of a transient con- 
queror in military occupation and acts done after the conqueror 
had subjugated the country and had been accepted as its ruler. 
In the former case his rights depended on occupation; in the latter 
his acts became the public acts of the State. Napoleon’s title 
was of the latter kind. Nor did it matter that these funds were 
the private property of the former Sovereign. The Elector had 
remained an active enemy of the Government established by 
Napoleon, and by the laws of aU countries the property of such 
a person wa8» subject to confisoation (e). Napoleon had been the 

(d) Supra y p, 249. 


(e) Supra, p. 248. 
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original conqueror and had merely transmitted some part of his ■ 
V rights to Jerome, reserving, however, expressly the rights in ques- 
tion. The doctrine that the Elector, by reason of his having 
retained the instruments containing the acknowledgments of the 
debtors, niust .be deemed to have retained constructive posses- 
; sion of the debts, was rejected as untenable. Dealing generally 
: with the question whether the restoration of pea6e would not 
work a restitutio in mtegrvm with respect to those who had been 
dispossessed by the war, it was held that even if this were so, a 
restored owner was bound to take the property as he found it and ; 
could not claim to have replaced what was gone. In the oircum-i^ 
stances of the case, moreover, it was impossible to consider the 
return of the Elector as a continuation of his former Govern- 
ment, for the reason that ho had not remained constantly in arms 
against Napoleon, and had been treated as politically extinct by 
the treaties of Tilsit and Schonbrun, whilst the new Government 
on its part, had been recognized by foreign Powers. 

This case serves at once to emphasize that distinction between 
a temporary and a completed conquest, which has already been 
discussed (/) ; and also to illustrate the application in international 
law of the doctrine of postliminium. This, for our present pur- 
pose, we may take to be a legal inference by which territory 
taken by the enemy is presumed to bo restored --togt^ther with all 
rights, appurtenant thereto — to its original owmersnip if retaken 
before a complete title has been acquiri^ by the conqueror (^). In 
the judgment finally given it was held in elfect (1) that having re- 
gard to the cessation of resistance, and more especially to the recogni- 
tion of the conqueror’s government by treaty and by foreign Powers, 
the conquest by Napoleon must be deemed to have been definitive and 
his title complete; and (2) that in view of this the jus postUmmii, 
with its consequent right to restitutio in integrum^ did not apply 
on the Elector’s subsequent restoration. Looking to the condition 
of affairs in Europe at the time, it may perhaps be doubted whether 
Napoleon’s conquest of Hesse-Cassel could strictly be regarded as- 
complete for some considerable time after the original subjugation; 
for the reason at once that the resistance to Napoleon waw continued : 
by Great Britain (fe), and that the Powers whose recognition was ' 
relied on in the judgment were not free agents. Neverthe- 
less, by 1813 the original title may fairly be regarded as 
having been perfected by lapse of time and acquiescence; with the 

, ■ • ■ ■■ 

'(/) Supra, p. 107. * ^ (< 7 ) Infra, p. 256. V'. 

' ^ (h) Supra, and R. (o). 



result that what had previously been done, even though prematurely 
under a claim of conquest, became validated (t). And in view of tliis^ 
the decision arrived at was probably justified in its result, even 
though not by some of the reasons on which it professes to rest. 

It will be noticed that the property appropriated by the Bonapartes 
was the private property of the Elector. This is explained by the 
fact that at the time in question the distinction between the Sove- 
reign in his personal and politic capacity was not so clearly drawn 
as now; with the result that property inhering in the Sovereign 
was treated for tlio most part as the property of the State (fc). 
At the present time property belonging to a Sovereign in his 
peraonal capacity would be treated as exempt from confiscation; 
although if a displaced Sovereign were to continue in active hostility 
after the conquest had been completed, it would of course be open 
to the succeeding Government to confiscate it for treason, if this 
was warranted by the domestic law (1). 


General Notes.— Postliminium in International Xaw>.— The ju» 
postUminii was a doctrine of Roman law under which persons, 
and, in some circumstances, tilings, captured by an enemy were, 
on returning to the territory to which they had previously belonged, 
deemed to revert to their original status or ownership, on the fiction 
of no capture having occurred {m). This doctrine was subsequently 
imported into international law by the text writers; becoming, in 
its new application, a legal inference by which persons, pro- 
perty, ajid, more especially, territory, captured by an enemy, were 
presumed to revert to their former condition on the withdrawal of 
the enemy’s control. The doctrine, although it still retains some 
of its earlier lipplications (n), has now greatly diminished in im- 
portance; but it is nevertheless noteworthy as having provided a 
mode of thought by which some of the earlier rules of the jus 
belli were gradually modified in their effects and ultimately replaced 
by rules more suitable to modern conditions. Owing, indeed, to 
the early adoption and somewliat indisoriminating application of 
the Roman law of occupatio, it was a fundamental rule of the earlier 
jus belli that all objects taken in war became the property of the 
captor as soon as he had acquired a firm possession of them; this 
being a rule which applied equally to persons, property, and terri- 
tory. As regaids persons — who under the Roman law had been the 
chief object of the jus postliminii— the need for having recourse to ; 
ifliat doctrine was early dispensed with by. the substitution of j.; 
the practice of detention or ransom for slavery; whilst the 
recovery of personal freedom that now- ensues on escape to 

(0 Hall, 565 . vol. i. 50, 78. 

W (A;) This was probably the true (1) Supm^ p. 248. 

^^round of confiscation, despite tlfe (w) Institutes of Justinian,' i. 12.. 

reference made in the judgment to 5; Phill. Hi. 615. 

active enmity as a justification; see (») Hall, 482; p. 255, infra. 
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neutral territory (o) is more correctly based on the rights of 
, neutral sovereignty. But even as regards property and territory 
the consequences of the earlier rule of capture proved highly incon- 
venient, as vesting absolutely in the captor a title to things that 
still remained subject to the chances of war. In such cases the 
effect of the doctrine of postliminiuni was, shortly, to convert the 
captor’s title from an ab^lute into a provisional one, and thus to 
impose certain necessary restrictions on the captor’s action. 

(i.) Its OperatUyn on Property. — (1) As regards moveable pro- 
perty taken on land, although some writers treat this as exempt from 
the jus postliminii by reason of the difficulty of identification, it 
appears to have been commonly held that such property, if it could 
be identified, reverted to its former owner if recaptured speedily, 
or, as was usually laid down, within twenty -four hours (p). Under 
the present system, however, such property is, as we have seen, 
exempt from seizure, unless it has a military character or is required 
for military needs or is the property of the enemy State (g). (2) As 
regards property taken at sea, this, although formerly subject to 
jus postliminii in the event of recapture, is now governed for the 
most part by the municipal law of salvage, which has no present 
connection with that doctrine (r). (3) As regards immoveable pro- 
perty, this, whether belonging to the State or to private persons, 
was, if seized by a belligerent in occupation, formerly subject to 
the jus postliminii, and reverted to its original ownership on his 
expulsion or withdrawal before his title had been perfected by con- 
quest (s). So, on the termination of the Franco-German war in 
1871 — when certain persons, who had entered into contracts with the 
German Government for felling a stipulated quantity of timber in 
the State forests of certain districts in France then in German occu- 
pation, and who had paid for this right in advance^ claimed that, 
inasmuch as the German Government was within its right xa letting 
these contracts (t), they ought to be allowed to complete them not- 
withstanding the termination of the German occupation — the claim 
was rejected by the French Government on the ground that when 
the German occupation came to an end, the rights of the former 
owner reverted, with the result that all rights derived from or 
through the occupant were put an end to. And this view appears 
to have been accepted even by the German Government as a correct 
exposition of the law(M). The jus postliminii may still, perhaps, 

• 

(o) As to exceptions in case of systems notwithstanding the acquisi*- , 
prisoners detained on belligerent war- tion by the captor of a complete title, 
ships, see vol. i. pp. 259, 264. which under the earlier system would 

(ii) See Halleck, ii. 504; but also have extinguished the jtta poatUminiu 
Phill. iii. 616. («) Sttpra, p. 250. 

( 7 ) Supra, pp. 110, 210, G) Although this was, perhaps, 

(r) For although on recapture the doubtful, and would not be perrais- 

rights of the former owner commonly sy>le now under H. R. 55. 

revert, yet this is, on the one hand, (w) See Hall, 483 et seq.; Oppen-^^I: 

subject to the payment of salvage, heim, ii. 342. 

whilst, on the other, it avails in most / 
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be said to apply where property belonging to individuals is seized 
or oocupied by an enemy; although the need of it is now not very 
apparent, as the only purposes' for which it can be taken are in 
themselves provisional and temporary. But in the case of immove- 
able property belonging to the State the jus postliminii has now 
been replaced by positive regulation, under which the rights of 
the belligerent occupant are expressly limited to those of a usu- 
fructuary (a?). 

(ii.) Its Operation on Territory and Sovereignty: (1) After 
Occupation . — ^According to the earlier view, the seizure and occu- 
pation by one belligerent of territory belonging to the other was 
deemed to work a complete — or, at a later time, a partial — 
substitution of sovereignty (^). But here, again, the anomaly of 
attributing sovereignty and title to a possession manifestly con- 
tingent on the hazards of war was relieved by the doctrine of post- 
liminium ; which, by predicating a restitution of the original sove- 
reignty and title in the event of the withdrawal or expulsion of the 
occupant, made the latter’s title merely provisional and defeasible. 
This view’, whilst consistent with the exercise of all necessary autho- 
rity over occupied territory, yet excluded any attempt at alienation 
or permanent change of system until the occupation had been con- 
verted into conquest (r). And this, in its turn, appears to have 
paved the way for the modern rule under which military occupation is 
deemed to confer only a possessory or provisional interest; the rights 
and duties of the occupant meanwhile resting on the broad ground 
of military necessity (a). But, oven on this view, the results of a with- 
drawal of control are still those derived from the doctrine of post- 
liminium. So, when the occupation comes to an end, the authority of 
the legitimate government wdll be restored; the operation of the terri- 
torial law' an?I the jurisdiction of the Courts, in so far as previously 
suspended, will revive; whilst private rights and relations, in so far 
as they were previously affected, will be renewed. Acts done by 
the occupant in excess of his rights, such as changes in the political 
system or pretended alienations of property not subject to appro- 
priation, will be wholly annulled; but acts done by him within his 
rights under the jus belli, such as the levy of contributions and 
requisitions and the alienation of property subject to appropriation, 
will hold good in so far as they have taken effect; whilst acts done 
in the ordinary course of civil or judicial administration, such as 
the collection o| taxes or the infliction of punishment for civil offences, 
will be binding on the restored Government, unless revoked in due 
course of law (b). 

(2) After temporary or partial Conquest.— li may happen, how- 
ever, that a belligerent who intends a conquest and purports to 

(«) H. B. 65; p. 110, supra, (a) Hall, 463. 

(y) Hall, 458 et seq. (5) As by appeal. On the subject 

(«) Bordwell, 11, 66. generally, see Hall, 483 et seq.; Op^ 

jpenheim, ii. 339 et seq. 








establish his sovereignty over the territory appropriated, is, afte^ 
an interval, displaced by the former Sovereign. Strictly, in such 
a case the operation of the jus poatliminii will depend on 
whether thei^e was or was not, according to the tests previously indi- 
cated, a completed conquest (c). If there was, then, on the subse- 
quent displacement of the conqueror, the jus postlrnmiii will not 
apply; the rights of the parties, both on conquest and reconquest, 
being strictly determinable by the rules of succession (d). But if 
there was not a completed conquest, then the jus postliminii with its 
attendant consequences (e) would in strictness apply. Nevertheless, . 
even in this case — and especially if there was any apparent basis 
for the claim of sovereignty put forward by the intermediate govern- 
ment— the preferable view would seem to be that all rights acquired 
under its dispositions and in good faith ought to be* respected; for 
the reason that in such circumstances private persons are often not 
competent to judge of the true character of political changes (/). 


CLAIMS BASED ON WAR. 

(i) BY RESIDENT NEUTRALS. 

CLAIM BT AMEBICAN RESIDENTS FOB LOSSES SUSTAINED 
DUBINO THE BOMBARDMENT OF VALPARAISO, 1866. 

[1866; Official Opinions of Attorncjs-Goneral of the United States, xii., 21; 
Moore, Digest, vi., 940. | 

Case.] On the 31st March, 1866, during war between Spain and 
Chile, the city of Valparaiso was bombarded by the Spanish fleet. 

In tho conflagi'ation that ensued a largo amount of property be- 
longing to American citizens \vho were domiciled there for com- 
mercial purposes was destroyed. The owners subsequently 
sought the aid of their Government for the purpose of obtaining 
au indemnity for their losses, either from Spain or Chile. Tho 
United States Government, however, acting on the opinion of the 
Attorney-General, declined to intervene. * 

Opinion.] In his opinion, the Attorney-General (a) stated, in 
effect, that no sufficient ground for intervention as against cither 

(c) Supra, p. 246. 829; and, on the sufafect generally, , 

(d) Supra, p. 246. Hall, 481 et seq.; Halleck, ii. 500 

(e) Supra, p. 253. saq,; and Phill. iii. 812 et seq. 

; (/) See Heffter, s. 178; Phill. iih, ; ; -I 
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■Government had been made out. With respect to Spain, the bom-"§ 
bardment had pccurred in the course of a war tlien proceeding > 
between that country and Chile; and, although it was under the ; 
circumstances a measure of extreme severity, it could not be said J 
to be contrary to the laws of war; nor was it unattended with tlie 
preliminary warning to non-combatants usual in such cases; nor ; 
did it appear that in the carrying out of the bombardment there ■ 
had been any discrimination against foreigners or their property, 
.With respect to Chile, again, it did not appear that the Chilian 
authorities had done or omitted any act of which United States 
citizens domiciled there had a right to complain; or that the 
measure of protection which those authorities were bound by public 
law to extend to American citizens and their property had boon : 
withheld. No defence against the bombardment had been made ;• 
for the reason that it must have proved fruitless, as Valparaiso warf 
then unfortified (6). Nor had any discrimination been made by 
the local authorities between their own citizens and foreigners 
domiciled there; and all alike had shared in the common disaster/ 
The rule of international law was well established that a foreigner 
who resides in the country of a belligerent can claim no indemnity 
for loss of property occasioned by legitimate acts of war(c). 


This opinion, it will be seen, touches both on the question of the 
liability of tlSB belligerent invader and on that of the territorial Power. 
With respect to the former, the governing rule is that neutrals 
resident in an invaded country are, together with their property, 
subject to the same risks and liabilities as resident nationals; for 
the reason that by associating themselves permanently with the 
country, or by faihng to quit it on the outbreak of war, they must be 
deemed to accept all risks which are reasonably incident to that asso- 
ciation (d). Nor, indeed, has this rule, in its more obvious applica- 
tions, ever been seriously controverted (c). To hold otherwise 


(6) The homUhrdment of unde- 
fended” ports and towns by naval 
forces is now forbidden by the H. €., 
No. 9 of 1907: see p. 117, mpra; 
and, as to the earlier law, Wharton, 
Dig. ii. 699. 

(c) Reference is also made to the 
bombardmenttff Copenhagen by Great 
Britain, sec vol. i. 164; and to the 
bombar^ent of Greytown by the 

C.I.L. 


United States, see Wharton, ii. 588 
et Beq,; in both of which, property 
belonging to resident foreigners was . 
destroyed without any admission of 
liability on the part of either belllr 
geront, ibid. 686. 

(d) See vol. i. 204. 

(s) For other instances of its appli/; 
cation, see Wharton, Digest, i. 683 V 
686 . 
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would be to confer on neutraJs extra-territorial privileges (/). 
Henoe the State to which, they belong will have no ground of oom- 
plaint, unless they are unfairly discriminated against, or unless the 
acts in question were not warranted by the laws of war. Their 
position in relation to the territorial Power is described in the case 
next following. 


GILES I . THE BEPVBLIC OF FBANCE. 

[1880; Moore, Int. Arb. iv., 3703.] , 

Case.] In 1870, during the siege of Paris by the Gormans, a 
factory situated at Pantin, between the walls and outer fortifi- 
cations of the city, and belonging to an American citizen, was 
destroyed together with its equipment and contents. Subse- 
quently a claim for indemnity on behalf of the owner was made 
by the United States against the French Government. This claim 
wras, with various others, referred for determination to a Commis- 
sion appointed under a Convention made in J anuary, 1880 . Prom 
the evidence given before the Commission it appeared that the 
property in question had in the first instance been damaged and 
portions of it taken by French soldiers and marauders. Subse- 
quently to this an order was issued by General Trochu for the 
evacuation of the zone mililaire within which thb factory was 
situated; and two days later the factory appears to have been 
destroyed. On behalf of the French Government it was con- 
tended, that, even if the facts wore as alleged, tlio acts complained 
of were the unauthorized acts of soldiers and marauders; that the 
order of General Trochu did not direct the destruction of the 
works, but merely the abandonment of buildings within the zone; 
and that their subsequent destruction, whether by the French as 
a military precaution or by the German army ia its attack on 
Paris, did not impose any liability on the French Government. 
In the result, the claim was disallowed by a majority of the Com- 
mission; although the United States Commissioner dissented on 

the ground that compensation &ould have been awarded for such 

1 

(/) . Ab to an attempt made at the for them a privileged position, see 
Hague Oonferenoe of 1907 to seoiutef p< 27, supra; Pearoe Higgins, 85,293. 
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injury, amounting in fact to the wrecking of the factory, as was 
shown to have been caused by French soldiers. 


The rules which govern the relation of resident neutrals to the 
territorial Power in time of war are merely a branch of those general 
rules relative to domiciled aliens which have already been de- 
scribed (a). As regards injuries sustained by them through war, 
neither they nor their Government will have any ground of 
complaint against the territorial Power, unless the injury in ques- 
tion was due to or attended by some unfair discrimination against 
them as neutrals, or unless that measure of protection which Govern- 
ments are bound to extend to their subjects, whether citizens or not, 
was unreasonably withheld (6). In the case, indeed, where neutral 
property has been seized or destroyed by order of the territorial 
Power or its officers, neutrals, in common with citizens, will com- 
monly have a remedy by municipal law(c). But for losses inci- 
dent to the operations of war, or for acts done which were warranted 
by the laws and customs of war (d) they will have no claim, as of 
right, for reparation or indemnity (dd). Nor will a belligerent 
Government be responsible to neutrals for the acts of marauders, or 
even for the unauthorized acts of its own soldiers, in a case where these 
acts were attributable to the state of war then prevailing (e). Claims 
for war losses, if made, are usually referred for determination to com- 
missioners appointed by the respective Governments. So, by a Con- 
vention of 1871 made between Great Britain and the United States, 
a Commission was appointed for the purpose of dealing with claims 
for war losses sustained by subjects or citizens of the respective 
parties during the civil war(/) ; wliilst by a Convention of 1880 a 
similar Commission was constituted for dealing with claims by 
citizens of France and the United States (p). 


(а) See vol. i. 204. 

(б) Supra, p. 257. 

(<j) See, by way of example, Moore, 
Int. Arb. iv. 3685. 

(jd) Or, oven by the territorial law 
in cases whore no indemnity is pro- 
vided for, subject to the conditions 
Hugf^ested in vol. i. p. 205. 

(jdd') As to coi]^cnsation ex gratid^ 
see pp. 264, 266.*^ 

(f>) See Moore, Int. Arb. iv. 3671 
et seq. 

(/) Although this Convention 
covered also belligerent claims arising 
out of previous wars. 

{g') These and other cases are col- 


lected in Moore, Int. Arb. iv. c. 65. 
Some of the cases adjudicated on are 
noticed elsewhere, see pp. 229, 258, 
Bupra. In Martin* s Case (Moore, 
3679) an award of damages was 
made for the destriictiou of a 
British vessel in the course of war, 
but by mistake. In Mcl)onald*8 Case 
(ibid, 3683) a similar award was 
made for the destruction of British 
property by the United States forces, 
within the lines of Federal occupancy. 
Of the cases decided by the Frencn- 
Amcrican Commission, Giles* Case and 
Meng*s Case (Moore, 3689) are both 
noteworthy in the present connection. 
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^(ii) AS EEGARDS THE PROPERTY OF NON-RESI- ;; 

. MQENT NEUTRALS-THE RIGHT OF ANGARY. ^ 

f THE SIKKINa OF BRITISH VESSELS BY THE GERMANS ; 

AT DUCLAIR, 1870. 

[Pari. Papers, X871, vol. Ixxi,; Annual Begister, 1870, 110.] 

Facts.] During the Franco-Prussian war, the German General 
commanding at Rouen was desirous of blocking the passage 
of the Seine, in order to prevent the French gunboats from . 
ascending the river and interfering with the German opera- 
tions. With this object he proposed to sink some six British 
vessels then lying in the Seine, near Duclair. In the first instance 
; he attempted to come to an agreement with the masters, under 
which the latter were, after unloading their cargoes, to sink their 
vessels on receiving payment of their value. This offer was, how- 
J ever, refused; whereupon the German commander, affecting to treat 
this as a violation of neutrality, ordered the vessels to be sunk 
by firing on them, this having been done in some cases before 
the vessels had been finally abandoned by their crows. 

The German Justification.] In the explanations subsequently 
furnished to the British Government, this proceeding was jus- 
: tified by Count Bismarck on the ground that the measure, however 
exceptional in its nature, did not overstep the bounds of inter- 
national usage in war. ... A pressing danger was at hand, 
and every other means of averting it was wanting. The case 
was therefore one of necessity, which, even in time of peace, would 
render the employment or destruction of foreign property admis- 
i; siblo, on condition of indemnity. This right-known aa the jm 
' mgari(B—wei& well recognized in practice, anji was in this 
character admitted by English writers (a). In its reply the 
British Government virtually admitted the correctness of this 
contention; and— without taking exception, as it might fairly have 
X done, to the methods employed— merely required the payment of 
^ r a proper indemnity. This wae ultimately paid, and included the 

• 00 .Reference ie ' 
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yalue of the ships, and. 25 per cent, in addition, the seiziure '^ 
being treated in the light of a forced sale; the highest value 
of the cargoes at the time of capture, less port dues and charges 
for unloading which had not then been paid; certain costs 
that had been incurred for protests and counter certificates; 
and interest on the sums so ascertained at the rate of 
6 per cent, till payment. The cost of transmitting the crews 
to their homes was also paid. But the British Government 
refused to put forward a claim on behalf of the masters and sea- 
men for loss of employment and effects. 


Property belonging to neutrals, which is only temporarily or : 
accidentally within a belligerent State, is not associated with it to o 
the same extent as that of resident neutrals, and is not, in general, ; 
subject to the ordinary incidents of war(h). Nevertheless — under 
a recognized custom of war, commonly referred to as the jus : 
angaricR (Jbh ) — even such property may be used or destroyed by a 
belligerent, provided it can be shown that such a proceeding was ’ 
required by the necessities of war, and subject to the payment of a 
* proper indemnity. In the same war the Germans, under the same 
plea of justification, seized and used a large quantity of rolling 
stock belonging to Swiss and Austrian railways (c). The seizure of 
railway material belonging to neutrals is, however, now regulated 
by Convention (d). The right in question also extends to the deten- 
tion of neutral ships found within the belligerent jurisdiction whore 
this is requifed for military reasons. So, during the American civil 
war, the Lahuan, a British merchant vessel, was detained by the 
United States authorities in order to prevent the divulgence of 
important information with respect to a military expedition then 
about to be dispatched; an indemnity for the detention having subse- 
quently been paid (e). 


(6) Except the risks arising out of (<?) Hall, 742. 
the actual conduct of hostilities. (d) Infra, p. 269. 

{hh) But see inira, p. 268. {e) See Moore, Int. Arb. iv. 3791. 
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(iii) THE QUESTION OF THE USE AND DESTRUCTION 
OF TELEGRAPH CABLES. 

THE CLAIlt OF THE BEITISH EASTEEH EXTENSION 
TELEOBAPH COMPANY AOAINST THE UNITED STATES 
GOVERNMENT FOB DAMAGES AND LOSSES ARISING 
OUT OF THE CUTTING OF ITS CABLE AT MANILLA 
IN 1899. 

[1900; The Official Opinions of the Attorneys-Oeneral of the United States, 

xxii., pp. 316, 664.] 

Case.] In 1899, during war between the United States and 
Spain, and in the course of the naval operations in the Philippines, 
a submarine cable belonging to the claimant company, wliich con- 
nected Hong Kong with the Philippine islands, was cut by the 
officer in command of the United States forces within the 
territorial waters of the enemy. * A claim for indemnity was 
subsequently preferred against the United States Government; 
but in the result this was refused, in accordance with the opinion 
given below. 

Opinion.] The opinion of the United States Attorney- 
General (flj) was, in effect, as follows: After refei7«ngt to an 
opinion previously given by English counsel favourable to the 
validity of a demand for indemnity to the extent of the amount 
expended on the repair of the cable, the Attorney-General 
observed that, in the light of such opinion, he understood that 
the claim was limited to the amount there referred to ; that it 
was not denied that the cable was out as a necessary measure of 
war; and that it was not pretended that the interruption of traffic 
in the circumstances existing at Manilla gave^ rise^o any claim 
for indenmity . The governing rule appeared to be that the pro- 
perty of neutrals permanently situated within the territory of the 
enemy wap, from its situation alone, liable to damage from the 
lawful operations of war, which this cutting was conceded to have 
been, and that no compensation was due therefor'. It was 

(a) Mr. John W. Olrigafl- 
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said, however, that this rule had never been applied to cables; 
that the whole utility of a cable over many miles was as much 
destroyed by cutting it in territorial waters as by cutting it on 
the high seas, which last, it was said, would undoubtedly entitle 
the owners to compensation; and, further, that the object of the 
United States Admiral was not merely to prevent the use of the 
cable by the enemy but also to use it himself. But in fact the rule 
above referred to took no account of the character of the pro- 
perty, but only of its location ; and no account of any motives 
either of the owner or of the military authorities whose action 
w^as in question. Nor was the application of this rule affected 
by the supposed extension of the injury beyond territorial waters, 
for the injury was in fact local and repairable ; although, even 
if it were otherwise, it did not appear that this would alter the 
rights of the belligerents (&). To say that the American Admiral 
desired to use the cable himself was merely to attribute to him a 
motive in addition to one which justified his act — ^which would not 
in any way diminish his right to out it. Nor, seeing that ho did 
not use it, could it give rise to any different rule as to compensa- 
tion. Upon the law of this case, therefore, there appeared to bo 
no ground for the claim to indemnity (c). 


Appejvded Note. — Both this and similar claims were rejected on 
the ground that the cutting of a cable within the territorial waters 
of an enemy was a lawful act of war, and that a neutral by plieicdng 
his property in that situation must be deemed to take the risks of 
war and of all lawful acis- incidental thereto (d). Nor was the appli- 
cation of this rule held to bo affected by any supposed or real exten- 
sion of the injury beyond the limit of territorial waters. The general 
rules governing the use and destruction of both land and submarine 
telegraphs will be considered in a subsequent section (e). 


(6) Such, at any rate, appears to 
be the effect of the latter part of the 
opinion at p. 317. 

ic) A claim for compensation was 
subsequently submitted to Congress, 
but at the end of 1911 no determina- 
tion had been, reached ; although the 
matter may conceivflbly be dealt with 


in the agreement between Great 
Britain and the United States for the 
settlement of various pecuniary claims 
outstanding between the two Govern- 
ments. 

(d) Supra, p. 257. 

(tf) p. 269. 
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I (iv) COMPENSATION TO NEUTRALS EX QEATIA. 

THE PROCEEDHraS OF THE SOUTH AFRICAN 
DEPORTATION COMMISSION. 

ri ^ [1901; British and Foreign State Papers, vol. xeiv., 645; The Times 

A Newspaper, 10th May, 1901, et seq.] 

: Circumstances leading to Appointment.] In 1900, during the 
South African war, the British military authorities wore greatly 
embarrassed by the presence in the territory then under occupation 
of a number of aliens of doubtful character, whose loss of employ- 
ment and antagonism to the British proved a source of much dis- 
order and no little danger. After the discovery at Johannesburg 
of a plot having for its object the murder of British officers, a con- 
siderable number of persons of foreign nationality, whose Consuls 
• could not vouch for their conduct and respectability, were sum- 
marily arrested both at Johannesburg and other places, and there- 
after deported. These persons were sent back on British trans- 
ports; whilst on their arrival in the United Kingdom they were 
met by agents of the British Government, who provided them with 
the means of reaching their own countries, and at the same time 
informed them that all claims made in respect of their treatment 
must bo made through their respective Governments. In the 
result, claims, amounting in the aggregate to about £1,250,000, 
were preferred by various Powers on behalf of their respective 
subjects. 


The Appointment and Proceedings of the Commission.] In 
. April, 1901, the British Government appointed a Commission to 
" inquire into and report on claims for compensation made by 
friendly Powers on behalf of their subjects by feason of their • 
treatment by the British military authorities in South Africa. 
The Commission met on the 1st May, 1901, and continued its 
inquiry (u) until late in the same year; but owing to th6 fact of 
I an amicable arrangement having been meanwhile reached, it did I 
1. not issue any final reports Nevertheless, in the course of its pro- 



(a) Subject, bowevei% to 



\ Clatm b^ed on War. ' . ■ • 

; ceedings, which were attended hy representatives both of the : 
British and other Governments, the Commission gave certain i 
rulings and adopted certain conclusions on questions of principle, 
which appear to have served largely as the basis of the settlement 
subsequently arrived at. Of these the more important are the 
following: — (1) At the outset it was assumed as a guiding prin- 
ciple, that a general commanding an army in the field has an 
absolute right during the oontinuance of hostilities to remove or 
expel from any place within the lieatre of the war all persons 
whose continued presence is considered by him to be dangerous, pre- 
judicial, or inconvenient; this being regarded only as a particular : 
application under circumstances of special emergency of the right 
possessed by every State to expel aliens whoso presence may bo 
considered inimical to its safety (6). For this reason the Commis- ; 
sion also assumed that its proper function in the enquiry com- 
mitted to it, was merely to ascertain whether this power of 
expulsion had in any case been attended by the infliction of ;’: 
unnecessary hardship (c). (2) It was consequently ruled that, 

for the purposes of the enquiry, no one was to bo regarded as 
having a “ legal ” claim. At the same time the Commission stated 
that it was prepared to deal with any case in which it was proved 
that the claimant had been deported without reasonable cause, as 
being on tlfb footing of a legal claim ; and, f ifrther, that even 
the reasonableness of the deportation would not necessarily debar a 
claimant from compensation where it was stiown that he had suffered 
unnecessary hardship (d). (3) The scope of the enquiry was held 
to be confined to direct damages, all claims for indirect or conse- 
quential damages being rejected (e). (4) All claims on the part of 
foreigners who had been admitted as burghers of the Republics 
were disallowed, notwithstanding the contention put forward by " 
Germany that a man might become a burgher and yet retain his • ; 
German national character (/) . (5) The claims of neutrals who 

had engaged in hostilities against the British, whether personally,^ 
or as incident to their employment, were also disallowed (g). 

V’l 

■-■ ■ ■ . 41 

(ft) See voL i. 203, • (/) Ibid,, 16th May; 24th JulyiH 

(o) The Timea, 10th, 14th May. 80th July. 

(d) Ibid,* 16th May. (y) Ibid,, 81st July; 27th Angtist. ’x 

18ft Augusts . .■ 
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Settlement.] On this basis the Commission proceeded to in- 
vestigate and adjudicate on a large number of claims, until, in 
October, any further exercise of its functions was rendered un- 
necessary by the settlement previously referred to (fe). By this 
a lump sum was agreed to be paid to each of the Powers concerned 
in respect of the claims of its nationals, and was accepted by them 
in full discharge thereof (i) ; the distribution as between individual 
claimants being left to the discretion of tlie Power to which the}' 
belonged. The total number of claimants was 1,631; whilst the 
amount paid under the settlement was £106,950 (;). 


In general there is, as .we have seen, no legal liability incumbenl 
on a belligerent to compensate neutrals residing in enemy territory 
for injury or damage arising out of military operations or other acts 
warranted by the laws of war. Hence the action of Groat Britain in 
this case constitutes a precedent of some importance; for, although 
the award of compensation was expressed to be of grace,’' yet it was 
accompanied by an admission that loss or injury might be a just 
subject for compensation if the action that gave rise to it, even 
though warrantable in law, proved to have been unreasonable 
as regards any particular individual affected or to have been 
attended by special hardship (fc). The rulings of the Commission 
were accepted by the representatives of the British Government, 
and do not appear to have been challenged, except on certain minor 
points (Z), by the representatives of other Powers. 

• r. 


GENEHAii Notes. — The Fositimi of Neutrals in relation to a 
Belligerent Invader , — At the Hague Conference of 1907 it was pro- 
posed by Germany {m) that neutral aliens resident in belligerent 
territory, and not taking part in the war, should be exempt from 
requisitions for services bearing directly on the war(w); and that 
neutral property should also be exempt from contributions, and 
its seizure or destruction prohibited except in case of necessity 
and on condition of indemnity. But this proposal tef confer specif 
privileges on neutrals in enemy territory was resisted by Great 

(A) Sec p. 264, Hupra, in hostilities, especially the employees 

(t) Except as to a few that were of the Netherlan^ and South African 
specially reserved. Bailway, by various Powers. 

(;) The Times f 16th November. ^ (m) With the suppoit of Switzer- 

Ik) Ibid,, 29th October. laM and the United States. 

(Q As on the question of the £2xoept' sanitary services im- 

olaims of naturalized persons, by Oer- peratively required, 
niany ; and of those who had engaged . 
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Britain and other Powers (o), and was ultimately abandoned (p). 
Hence, for the present, at any rate, neutrals so situated share the 
liabilities of nationals both in respect of person and property. This 
being so, a belligerent invader is not responsible for injury or loss 
accruing to neutrals from acts done by him in the course of his war- 
like operations, unless such acts were not in fact warranted by the 
laws and customs of war, or unless in the exercise of thorn he 
unjustly discriminated against the neutral (^). 2for is a belligerent 
responsible for the unauthorized acts of private soldiers or mere 
marauders (r). Nevertheless, in practice, claims by or on behalf 
of neutrals for injury or damage alleged to have been sustained in 
the course of warlike operations are not infrequently made; such 
claims being usually referred for enquiry or determination to Com- 
missions, which have in some cases, although rarely, made awards 
in favour of the claimants (s). In the South African war Groat 
Britain, as we have seen, went further, and paid compensation to 
neutrals in respect of acts which were strictly warranted by the laws 
of war, provided it could be shown that the action taken was un- 
reasonable or attended by special hardship to the individual. But 
it still remains to bo seen how far this precedent will be followed by 
other PoVcrs in a like situation. 

The Position of Neutrals in relation to the Territorial Power , — 
Claims by or on behalf of neutrals against the territorial Power may 
relate to loss or injury sustained either (1) through that Power’s own 
belligerent action, or (2) through the belligerent action of an in- 
vading- or insurrectionary force. In the first case, the international 
responsibility of the territorial Power will be governed by the same 
rules as those of a belligerent invader (^). Beyond this, of course, 
a civil liability may attach under the territorial law as regards 
property whi(^i, whether belonging to subjects or neutrals, has been 
taken or deliberately destroyed* by the military authorities for the 
purposes of the war (u) . Strictly, claims of the latter kind ought to 
be pursued before the civil Courts; but in practice these, too, are 
often referred — although generally only in conjunction with otlier 
claims — for enquiry or determination to Commissioners appointed by 
the respective Governments (a?) . In the second case, the territorial 


(o) Such as France, Russia, and 
Japan. 

(p) With the exception of certain 
Articles, which m^ely define the lia- 
bilities of neutrals in other respocts; 
see infra,, j). 284, and, generally, 
Pcarcc Higgins, 85, 293, and supra, 
pp. 27, 30. 

(< 7 ) Supra, p. 257. 

(r) Su/pra, p. 259. 

(«) See Moore, Int. Arb. iv. c. 65; 
Wharton, Dig. ii. §§ 225, 228. 
the claims arising out of the American 
civil war com|)cn8ation was only 
awarded in three cases for the 


destruction of property within the 
territory of the insurrectionary States: 
see Moore, Int. Arb. iv. 3685. 

(0 Supra; and, as to a claim by 
neutrals to participate in compen- 
sation for war losses granted by the 
territorial Power to its own sub- 

J 'cets, sec a case arising out of the 
lelirian Revolution, 1830, referred to 
by Baty, Int. Law, 97- 

(^u) See, under the law of the United 
States, Mitchell v. Harmony (18 How. 
115). 

(d?) See the case of Putegnara HaWa 
V. Mexieo (Moore, Int. Arb. iv. 3718), 



;568 l^^tCaaeii'c^ Opinions on Ininnaiione^-^^ 


Powy will not in general be responsible', either by munieijjal or inter- 
national law, for injury or loss directly caused by an invader, or : 
even for injury or loss arising from disorders caused by the inva- 
^^sion, unless it can be shown either that it failed to adopt such reason- 
able measures of protection as it was bound by public law to extend to 
; citizens and residents; or that in the adoption of such measures it 
unfairly discriminated against neutrals (y). Nor will the territorial ; 
Power be responsible for loss or injury sustained by the action of 
insurgents against its authority, if the insurgents were recognized as 
belligerent, or if, in default of this, the insurrection assumed such 
dimensions as to have passed beyond the control of civil autho- 
rities and to require belligerent measures for its suppression (z); ■ ; 
althougli tliere arc iiistanties in which compensation, even in such 
cases, has been made as of grace (a). 


The Property of Non-Resident Neutrals; the Right of Angary . — 

^ A belligerent has also a right to use or destroy neutral property 
' which is only temporarily or accidentally within his territory or 
control, subject in this case, however, to proof of military necessity, ^ 
and to the payment of a proper indemnity. This right on the part of 
a belligerent is sometimes described as a right of angary (1^). This 
was originally a royal prerogative (c), under which European sove- 
reigns claimed a right of impressing vessels, whether domestic or 
: foreign, found within their waters (d), for the purposes of trans- 
port in time of war. That such a claim was far from lioing unusual 
may be gathered from the fact that its exercise was frequently 
guarded against by treaty, and that such treaties continue down to 
\ the 18th century. It is still recognized by some writers; although 
, in this form it is practically obsolete and scarcely likely to bo re- :: 

vived(<?). The right of a belligerent to use or destroy neutral ^ 

• property temporarily within his power — ^although sorifetimes known 
by the same name— really rests not on any royal or olficial 
' prerogative but on military necessity; and may take effect on 
any kind of property so long as it is within belligerent terri- 
! tory and under the belligerent’s control. Its application to neutral ^ 
vessels and the usual terms of indemnity have already been 
described (/). Its application to railway material is now regulated 


which was referred to a Commission 
appointed under a Convention made 
3 in 1868 between the United States 
* and Mexico. A number of cases of 
; this kind were also decided by the 
British and American Claims Com- 
mission, referred to p. 268, supra. 

(y) Supra, p. 257. 

(c) See Moore, Int. Arb.. i. 684; 
Wharton, Dig. ii. § 223; and, as to ^e 
TOneral principles governing the lia- 
f: bility of the territorial Power m the 
case of injuries inflicted on foreigners, 
yol. i. 204. 

K , (a) So the French Government gave ; 
impensation to the victims' ol : 


Communist insurrection in 1871, 
although under no obligation to do 
so. 

(6) Or droit d^aif^arie. 

(c) Itself derived from the 
angaries of Roman law, under whiclf' 
provincial Governors exorcised a right 
of impressing means of transport. 

(d) Or, according to some, even on 
the high seas, although this was pro- 
bably always irregular. 

(e) See Taylor, 702*; Hall, 741, n. 

« (/) See p. 260, supra; and on the 
subjeot of angary in general. Hall, 
741; Westlake, ii. 117; Oppenheim. , 
fL m. ■, ; 
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? by the Hague Convention, No. o of 1907, which provides~(l) thaM 
railway material belonging to neutral States or individuals sh(||l hot 
be seized by a belligerent except in the case of and to the extent : 
required by absolute necessity, and shall in such case be sent back aS: 
soon as possible; (2) that a neutral Power shall have a corrcsponding^l’ 
right to retain and use railway material ooming from the territory of 
.that belligerent; and (3) that compensation shall be paid on either 
side in proportion to the material taken and the duration of its 
use(flr). 


The case of Land and Submarine Telegraphs, — (1) With respect 
to land telegraphs each belligerent is entitled, within his own terri- 
tory, to exercise such control over those, even though owned by neu- 
trals, as may Be warranted by the local law, or by the necessities of 
war (h). So, in time of war, it is usual for each of the belligerent 
Governments to assume control over all lines communicating directly 
with th<3 enemy territory, and to exercise a censorship over all mes- 
sages (i) except such as pass between neutral States and their repre- 
sentatives. This course was followed by the United States in the 
Spanish-American war of 1898; and also by Great Britain in the 
South African war of 1899, although with some relaxations towards 
the end of the war. Nor will any claim to compensation arise in 
respect of such interference, unless this is given by the muni(;ipal law. 

A belligerent in occupation of enemy territory is also entitled to take 
possession of all telegraphs and telephones; although if owned by 
private persons, whether neutrals or nationals, they must bo restored,, 
and compensation arranged for on the conclusion of peace (A:) . 
(2) With respect to submarine cables, the land connections of those 
are, in time of war, subject to the same rights of user and control, 
whether on the part of the territorial Power or a belligerent invader, 
as land telegraphs. As regards those parts that lie outside territorial 
waters, the protection of sub^marine cables is in general provided for by 
the Submarine Telegraph Convention of 1884 {1); but this Convention 
expressly declares that its stipulations “ shall not in any way afiEeot ;• 
the liberty of action of belligerents ” (m) . The Hague Regulations ; 
also prohibit a belligerent from seizing or destroying cables oon- : 
necting occupied territory with neutral territory, except in the case 
of absolute necessity and then subject to an obligation of restoration 
and indemnity (w) . Beyond this there are no settled rules. The 
Institute of International Law, indeed, in 1902, adopted a series of 
V 

(^) See Art. 19. G) Cypher messages being gener^, 

(A) As between the members of rally forbidden, 
tlie Telegraph Union (see vol. i. 13), (Je) See H. R. 53. 

certain powers of nser and suspension (1) This is given effect to in Eng-* 

are expressly recognized by the St. lish law by the Submarine Telegraph 
Petersburg Convention, 1875 ; and these Act of 1885, as modified by 50 Viet*’; 
appear to apply in war as well as in c. 3. 

peace (see Art. 8), and to extend«to (w) See Art. 15. .i:,; 

all forms of telegraphic oommunica- (») H. R. 54. V.J 

tion within the 1^1 jurisdiction. 
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resolutions on the subject (o), which appear to command a general 
appi^val, except perhaps in one particular (p). In the light of these 
and the somewhat limited practice of recent times, the following con- 
clusions appear to be warrantable: — (1) When a cable unites neutr^ 
territories it cannot be cut or otherwise interfered with. This is 
universally acknowledged, and has so far been respected in practice. 
(2) Where a cable unites two parts of the territory of one belligerent, 
the other belligerent may cut it, either on the high sea or in any 
other place except neutral waters. So, in the Spanish- American war 
of 1898 the American commanders cut various cables connecting 
different parts of Cuba (g). (3) Where a cable unites the territories 
of the two belligerents, each is entitled to cut it anywhere except in 
neutral waters. So, during the Russo-Turkish war of 1877, the cable 
connecting Constantinople with Odessa was cut by the Turks. But in 
the Spanish-American war, cable communication between Havana 
and Key West was allowed to continue subject to military censorship 
at either end. (4) When the cable unites the territory of one belli- 
gerent with that of a neutral State, the other belligerent may cut it 
only in the territorial waters of the former; although, according to the 
rules proposed by the Institute, it may also be cut on the high sea, 
provided the place at which it is cut lies within the limits of an estab- 
lished blockade (r). In the Spanish-American war the American 
commanders cut, in the enemy waters, all the cables uniting the 
enemy and neutral countries which they were unable to control; 
including that between Hongkong and Manilla, and that between 
Cuba and Jamaica, nearly all of these being the property of neutrals; 
and this, as we have seen, without any admission of liability (.?). 
The question of belligerent rights in this connection is so important 
that it will probably come under consideration at the next Hague 
Conference. s 


NATIONAL INDEMNITY FOR WAR LOSSES. 

THE WAR LOSSES COMPENSATIOH COMMISSIONS OF THE 
CAPE COLONT. 

[1900 — 1904; Capo of Good Hope, Votes and Proceedings of Parliament, 1904, 
App. I., iv.; 1906, App. I., i.; 1906, App. I., ii.; 1907, Annex., ii.] 

The Appointment of the Commissioners.] In ^ July, 1900, a . |^^ 
Commission was appointed by the Government of Cape Colony 

(o) See Ann. de Vlnat. de droit (g) See Moore, Digest, § 1176. 

xix. 331; Holland, Laws of War, (r) But on this question there still 

68; Oppenheim, ii. 271. is much divergence of opinion: see 

(p) That relating to the cutting of Westlake, ii. 281; L. Q. R. xv. 146. 

cables connecting neutral and bellige- («) Sec p. 263, supra; and, on the 

rent territory on the high seas within subject generalW, Westlake, ii. 280; 

the limits of an establi^ed blockade; Fhillipson, Studies in International 
as to which see n. (r). , ‘ ' Law, 66 et seq. . 
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to make enquiry and report on the damage and losses alleged to ' 
have been sustained by the inhabitants of certain districts in the 
Colony in consequence of the events of the war. Various instruc- 
tions were issued from time to time, both with respect to the scope 
of the enquiry and the methods to be followed (a) . The scope 
of the enquiry, as ultimately ascertained, was limited to direct 
losses or damage sustained by the action of the onemy or rebels, 
or by the military operations of H.M. forces within the colony, 
or by the administration of martial law there, or by the lawless 
action of the natives. The work of the first Commission was 
subsequently carried on and completed by another Commission, 
appointed under the War Losses Compensation Enquiry Act, 
1904. The funds necessary for defraying the awards of com- 
pensation made by these Commissions were provided in port by 
loans raised under the authority of statute (b), and in part by a 
subvention granted by the Imperial Government (€?) . 

The Awards made.] In all some 17,000 cases, involving claims 
to the amount of nearly £6,500,000, wore dealt with, of which 
claims to the extent of £2,400,000 were allowed by Commis- 
sioners. Although the proceedings of these Commissions do not 
disclose any rulings that touch on matters of principle, yet the 
fact of such compensation having been granted constitutes a 
precedent v^ich, if taken in conjunction with other proceedings 
of a like nature, may be said to possess a certain international 
significance {d). It is also noteworthy (1) that under the awards 
only direct losses were made the subject of compensation ; but 
(2) that, subject to this, all claims by persons who were bond 
fide residents of the colony were considered (e). Amongst other 
things, the Commission found it necessary to direct attention to 
the gross exaggeration of losses, as a factor that had to be guarded 
against in such^enquiries (/), This it endeavoured to check in some 

(a) That is, as to methods of valua- (d) Infra, pp. 272, 273 et aeq, 

tion in the case of buildings, fences, (e) See Report, 31st January, 1905, 

growing crops, stock-in-trade, imple- s. 10 Q905, App. I. i. 2). 
ments and furniture. (/) See Report, 18th March, 1904, 

(5) The War Losses Compensation s. 19 (1904, App. I. iv. 17): "every 

Loan Acts of 1900 and 1902. « class and race seem with one accord to 

( 0 ) This contribution amounted to have determined to make a huge profit 

^00,000.. out of compensation.” 
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measure 1)y recommending criminal proceedings in cases wliere v' 
j/Wes was clearly proved (gr). ; 


These proceedings, although they touch strictly only on a question 
: of national policy, are noteworthy for the reason that they point, 
when considered in the light of other examples, to the incipient ' 
growth of a new usage — attributable to the stupendous waste and 
destruction caused by modern war and the consequent need for dis- 
tributing its losses over the whole population (h) — which, if it should 
develop, will not only revive, although in a new form, the earlier 
principle of solidarity, but should also add largely to the existing 
' deterrents as regards war between States. 


General Notes. — National Compensation for War The 

direct losses which a war of any magnitude waged under modem 
conditions entails upon individuals are very great, whilst the indirect 
losses are likely to be even more considerable. The foimer are 
attributable in part to the destruction caused by the actual opera- 
X tions of war, which, as we have seen, extend to private as well 
' as public property {j) and for which no compensation is provided; 

and in part to the levy of contributions, requisitions and the billet- 
;• ing of troops, which are only the subject of a partial and provisional 
r indemnity (k) . So, it has been estimated that the direct lowsses en- 
tailed on the French in 1870, in a war which la.sted only six months, 

; apart from the indemnity of 5,000 million of francs., amounted to 
some 1,500 millions of francs, of which probably more than half 

V fell on individuals. It is to meet losses such as thes^ and for the 
purpose of ensuring their distribution over the population at largo 
and affording relief to individual sufferers, that a policy of national 

V indemnity has been advocated (Z). The question of the adoption of 
: such a policy is primarily, of course, a national question. At the 

same time it is a question often touched on by writers on international 
law(w); whilst it has also a certain international bearing, in so 

I (^) lieport,_6th May, 1907 , s. 13 'whilst, as regards requisitions, the obli- 
5 (1907, Ann. II. ii. 6). gation of ultimate payment even for 

" (A) Infra. As to a proposed national supplies in kind is, as we have seen* 
r indemnity for maritime captures, see vague and indeihrminate: supra, . 
I p. 138, n. («)» supra; and Barclay, p. 112. 

'. problems, 200. (1) Althoug^h if the experience of 

(/) Such as buildings and their the South African Commis^on is to be 

equipment, stores, crops, live stock, relied on, only a proportion of the 

implements, stock-in-trade, machinery^' sufferers are likely to obtain an ade- 
and railways and their material. qoate indemnity, even though some 

(A) Even under the H. R. 61 ,<h 5^, claims may be wantonly exaggerate: 

W- the receipts which a belligerent is V. & P. of Pari., Cape of Good 

required to give for contributions Hope, 1906, A^. I. ii. 

/ carry no obligation of indemnity; . (m) As by Grotius and Vattel. / 
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far as if ^nerally adopted it might influence in some measure the 
conduct of war and perhaps add to the existing deterrents (n). The>:| 
policy of indemnifying citizens for losses sustained by invasion | 
appears to have been first adopted by the French during the Hevolu- 
tionary wars; although owing to lack of funds it was very imper- 5 
fectly carried into effect. In 1815 a similar policy was adopted by the : 
Government of the restored monarchy; some 140 millions of francs 
having boon appropriated to the relief of private losses sustained 
during the preceding war. In 1871, again, the French National 
Assembly voted 100 millions of francs, and somewhat later another 
120 millions, by way of compensation for war losses; extending 
the benefits of these grants not merely to citizens but also to friendly 
aliens resident in France. Germany also gave compensation to her 
own subjects w*ho had suffered losses on German soil; but the right 
to share in this was only extended to resident neutrals on condition ' 
of a promise of reciprocal treatment. Finally, in 1904, the Cape 
Government, as we have seen, applied some £2,400,000 in relief of, 
war losses sustained by hona fide residents in the Colony, whether ' 
nationals or neutrals; whilst the Home Government also provided 
a fund of £2,000,000 in relief of the losses sustained by British 
subjects, friendly foreigners, and natives, residing witliiu the con- 
quered territories (o). 

Relief of Inhabitants of Conquered T^ritory . — The conouest andfv 
annexation of territory do not of course involve any legal obligation 
on the part of the conqueror to answer for losses incurred by its 
inhabitants by reason of the war; and this is the position commonly 
taken up(p). In view, however, of the fact that the inhabitants = 
in such a case lose all chance of r^ress at the liands of the Govern- 
ment that has been displaced, and als^ as a measure of conciliatioin, 
such relief been occasionally afforded. So, in 1872, Germany 
granted compensation to its now subjects in Alsace and Lorraine, 
in respect of losses sustained by individuals through bombard- 
ments, although it denied this to domiciled aliens (^). At the 
close of the South African war in 1902, Great Britain established 
no less than tliree separate funds in relief of the various classes 
of persons who liad suffered war losses in the territory annexed. , 
These included— (1) A sum of £3,000,000, as stipulated by Art. 10 
of the Terms of Surrender (r), for the purpose of compensating ex- 
burghers of the late Republics who had sustained war losses and J 
whose circumstances justifled assistance. . (2) A sum of £2,000,000 v 
for the relief ^both of ree^ent British subjects, and of others ^ 
who, whether of British extraction or not, had not taken up arms^^^; 
against the British and had suffered consequent losses (s). (3) A , | 



(w) In BO far, that is, as every in- 
dividual would become, to an even 
greater extent than now, a participant 
in its losses. * 

(o) Infra, • 

V;.. C.LL..: 


(/?) As by Germany in 1864 in rela- 
tion to Schleswig-Holstein. 

(v) Bluntschli, § 662. 

(r) Tlie Convention of Voreeniging, 
• 31st May, 1902. 

(s) Supra, 

' . ■ T..; 
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military compeiusation fund, which was intended for the relief of 
a class designated as ** protected burghers,” including either ex- 
burghers who had been hostile but who had surrendered on the faith 
of specific promises that their property should be protected, or ex- 
burghers who had rendered active assistance to the British 
These funds were administered through the agency of various local 
Commissions assisted by the resident magistrates, under the super- 
vision of a central Judicial Commission. The British Government, 
moreover, not only redeemed all receipts for requisitiohs levied by 
the British military authorities; but it received as evidence of war 
losses suffered by the persons to whom they were originally given, 
all receipts given by the enemy Government or under its authority, 
as well as certain notes issued by the South African Republic (m), 
subject only to proof of such receipts and notes having been duly 
issued in return for valuable consideration. In addition to this, 
loans were made to the inhabitants of the conquered territory, which 
were free of interest for two years and thereafter repayable by 
small instalments extending over a period of years with interest at 
3 per cent. (x). But such action, whether praised for its generosity 
or blamed for its- lavishness, is scarcely likely to constitute a pre- 
cedent for future imitation. 


PART III.— NEUTRALITY. 


THE RELATION OF NEUTRALITY. 

CONTBOVEBSY BETWEEN BBSSIA AND JAPAN WITH 
BESPECT TO THE NEDTBALITT OF KOBEA IN 1904. 

[The Official History of the Kusso- Japanese War (1909), pt. i., 1st & 2nd eds. ; 
A. S. Hershey, The International Law of Diplomacy of the Russo- 
Japanese War; R. Asakawa, The Russo-Japanese Conflict: Its Causes and 
Issues; S. Takahashi, International Law applied to the Russo-Japanese 
War.] 

Circumstances leading to Controversy.] From a very early 
time the control of Korea had been in dispute between China and 

(t) But claims of limited companies Papers, S. A. 1906; the Times His- 
or larve Arms, claims against the dis- tory of the War in S. A., vi. 13 ; Beak, 
placed Government for loss of salary, The Aftermath of War, 238, 280. 
claims for losses whilst 'on commando, (ti) Under Law No. 1 of 1900. 
and claims by rebels, were excluded. («) This was stipulated for in the 
On the subject generally, see Pari, terms of surrender; but that it was 
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Japan. By tho Treaty of Shimonoseki, 1895, China abandoned 
her olaim to suzerainty and recognized “ the full and complete 
independence and autonomy ” of Korea ; although, in fact, this 
merely paved the way for a more effective domination on the 
part of Japan. Meanwhile, as early as 1885, a new rivalry over 
Korea had sprung up between Japan and Eussia. Notwithstand- 
ing some attempts at arrangement in 1896 and 1898 (a), this 
rivalry increased in intensity as time proceeded, with the result 
that in 1903 a very serious situation had developed, which was 
still further accentuated by the dispute over Manchuria (6). As 
regards Korea, each party, whilst professing a desire to maintain 
its integrity, really wished to absorb or control it for strategic 
and economic purposes (o) . With a view to arriving at an under- 
standing, in July, 1903, Japan, as we have seen (^?), opened ^ 
negotiations with Eussia, but these negotiations after continuing 
for some time were finally abandoned, with the result that on the 
6th February, 1904, war broke out between the parties (e). It is 
material to notice that in these negotiations the position of Korea 
was one of the main subjects of controversy; and also that Eussia 
had, even before the outbreak of war, massed troops on the Korean 
frontier, and is said even to have passed them into Korealii 
territory (/) . 

On the §jth February, 1904, the Eussian cruiser “Korietz," 
after an encounter with the scouts of Admiral Uriu*8 
squadron, took refuge in the Korean harbour of Chemulpo; 
whore there were also lying, two other Eussian vessels, the 
“Variag” and “ Sungari, as well as certain neutral warships, 
belonging respectively to Great Britain, France, Italy, and the 
United States (gr). On the 9th February the Japanese Admiral 
communicated with the commanders of the neutral warships, 

« 

not a sop to the enemy may bo course of events. 

gathered from the fact that it formed (d) Supra, p. 2/ 

part of a scheme of repatriation and (e) Hostilities were actually corn- 

compensation which had been pro» menced on the 6th February, whilst , 

parra some months before: see Beak, formal declarations of war were issued 

The Aftermath of War, 34. on the 10th: supra, p. 4. 

(«) See Horghey, 45 et seq^ (/) See Official History (1st ed.), 

(5) Supra, p. 2. . pt. i. 42; although this statement is 

Ip) As to Russian designs, see Her- not repeated, in the 2nd ed. 
sh^, 49; whilst those of Japan are {g) The Talbot, The Pascal, Th$ 
suffioiently indicated by the subsequent Elba, and The Vicksburg, ' 

^ . ■ x2. . ' : -S',/ ■ '-'fy 









f idvising them that uiile» the Bussian veseeLs quitted that port 
^he would find himself obliged to attack them there, and inviting 
^the neutral commanders to place their vessels out of « reach of 
^possible hostilities. Thereupofla the commanders of tlie British,. 
^{French, and Italian vessels sent a written protest to Admiral Uriu, 
fdeclaring Chemulpo to be a neutral port and as such exempt from 
y ii^ilities, in view of which it was claimed that any attack on vessels 
Ivlying there would be a violation of international law. In the re- 
the “ Korietz and “ Variag* ” put out to sea; but after a short 
i<; engagement, in which they were worsted, they were compelled 
; once more to seek refuge in Chemulpo harbour, where they were 
set on fire and sunk by their crews in order to prevent their falling 
' into the hands of the Japanese (A) ; the crews being received on 
board the British, French, and Italian vessels (<). The recep- 
tion of these crews by neutral warships threatened to open up a 
new controversy, but in the result no demand for their surrender 
j^was made by Japan (fc) ; and after being retained for some time 
under control(Z), they were, with the acquiescence of the Japanese 
i; Government, taken to Shanghai and there released on giving their 
Kparolo to take no further part in the war, official lists of those 
l^escued by each of the warships being furnished to the Japanese 
I authorities (tw). 

^ On the 8th February, Japan also began to disen\bark troops 
S on Korean territory . Her warships also captured various Russian 
f merchant vessels in Korean waters, including the ^‘Mukden/’ 
the “Bossia,’’ and the “ Argun ”(w). 

On the same date, also, an agreement appears to have been 
; concluded between Japan and Korea-— exacted no doubt under 
^ pressure — by which Japan, whilst undertaking “to guarantee the 
f independence and integrity of Korea and to protect her against 
the aggressions of a third Power or internal disturljjances,'’ virtu- 


(A) The appeara to have 

been captured: Takahasni, 761. 

§ (0 The captain of TKe Vioksbura 
rofeased his wiUingness to assist wiib 
le -wounded*, but refused to receive 
. the ofScers and men on board his ship 
L without an order from his Gk)vern- 
ment: see Takahashi, 463; and gene- 
Official History (2nd ed.). 


pt. i. 42, 43. 

(^) Taks^ashi, 465 ; but see also- 
Hersh^, 76; and Oppenheim, ii. 424, 

(0 Probably in deference to H. C., 
No. 2 of 1899, Art. 57; but see now 
eupra, V. 123. . •» 

Takahashi, 465. 

(») Takahashi, 794; Cowen, the.- 
; Eusso-Japanese War, 116, 128. 
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' ally assumed the control both of her Government and territory 
a change of situation which necessarily led to the withdrawal of ; 
the Bussian Minister (o). 

The Controversy.] In view of those occurrences, Bussia on the; 
22nd February addressed a circular Note to the Powers, through 
her representatives abroad, in which she protested against Japan^s 
action in relation to Korea, as constituting a violation of the 
customary lavr of nations. More particularly, it was charged— . 
(1) That before the opening of hostilities Japan had landed her 
troops in Korea, then an independent State which had declared 
its intention of maintaining a strict neutrality. (2) That three ; 
days prior to the dedaration of war Japan had made a sudden 
attack on two Bussian warships in the Korean port of Chemulpo; 
their commanders having been kept in ignorance of the rupture : 
by tlie action of Japan in stopping Bussian messages over the 
Danish cable and destroying the telegraphic communication of 
the Korean Government. (3) That Japan had captured certain 
Bussian merchant vessels before the opening of hostilities and 
whilst lying in neutral waters. (4) That Japan had announced 
to the Emperor of Korea that that country would henceforth be 
administered and, if need be, occupied by Japan, (o) And, 
finally, thmt Japan had forcibly compelled the Bussian Ministeril 
accredited to Korea, as an independent State, to quit Korean 
territory. In view of such an illegal assumption of power by 
Japan, it was announced that Bussia would henceforth regard all 
orders and declarations issued in the name of the Korean Govern- 
ment as invalid (p). 

The Japanese reply to these charges was issued on the 2nd 
March, and was to the following e£Fect: — (1) With respect to the| 
landing of tnsops in Korea, it was contended that this had taken ^ 
place only after a state of war existed de facto, even though before^ : 
the formal declaration; that the maintenance of the integrity oi^;; 
Korea was one of the objects of the war; that Bussia herself had ' 
previously violated the sovereignty of Korea by sending her troops ; 
into Kordhn territory (g); and, finally, that the landing of ' 


ee Asakawa, 367 et %eq,; Smith 


(p) Taka h aa h i, 9; Amkawa, 856. 
(j) 275, n. (t^, luprtt. :: 
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: Japanese troops had been made with the consent of the Korean 
Government. (2) With respect to the charges incident to the 
attack on the Eussian warships at Chemulpo, Japan denied that 
she had stopped any messages or interfered in any way witli the 
telegraphic communication. For the rest, a state of war existed at 
the time, and, in view of Korea’s consent to the landing of troops, 
Chemulpo had ceased to be a neutral port, at any rate, as between 
the belligerents. (3) With respect to the seizure of Russian mer- 
chant vessels in Korean waters, the legality of such captures was 
a question to bo decided by the Prize Courts of the captors’ 
country (r). (4) With respect to the alleged overthrow of the 

independence of Korea, this charge was declared to be wholly 
devoid of foundation. (5) With respect to the alleged expulsion 
of the Eussian Minister from Korea, it was stated that that oiiicial 
had withdrawn of his own free will, although an escort of J apanose 
soldiers had been furnished for his protection (s). 

Although this controversy, like the larger dispute of which it 
formed a part (f), was not of a character to admit of judicial settle- 
ment, it serves nevertheless to illustrate certain essential features 
of the relation of neutrality, os well as a variety of otlier points of 
some international importance (u), (1) The main issue was whether 
the action of Japan in regard to Korea constituted a violation of the 
^recognized rules of international law. As to this it i.*" clear tliat 
if Korea did at the time occupy the position of a neutral State, then 
the action of Japan was at once a violation of Korean neutrality; 
and a proceeding which, if acquiesced in by Korea, would have 
afforded Russia a casus belli against the latter. But even if tliis 
were so, it does not appear that the action of Japan, in forcing the 
hand of Korea — ^unless indeed she had previously pledged herself 
to respect Korean neutrality — would have constituted an offence in 
international law, or have afforded any cause of complaint to other 
Powers (u); for, so far, it cannot be said that there is either a right, 
or even a duty on the part of any State to remain neutral (a;), but 
only that while neutrality is recognized or professed its incidental 

(r^ To which Russia subsequently (t) Supra, p. 5. 
replied that seizure before a deolara- (u) Such as the validity of agree- 
tion of war was mere piracy, and not ments extorted by pressure; the pro- 

defensible by the establishment of priety of the intervention of the 
Prize Courts: Asakawa, 362. neutral commanders; end the treat- 

(«) Takahashi, 12 Notwith- ment of belligerent combatants rescued 

ftandiim this disclaimer, Russia, on the ' by neutrals. 

^ :12th March, reiterated her previous (v) But see p. 279, infra. 
lliarges: Asakawa, 360. (a) Infra, p. 280. 
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obligations on either side must be duly observed. The question of ; 
whether that relation exists or not is at bottom a question of fact. 
In the ease under consideration it seems clear that Korea did not 
occupy the position of a neutral State in the ordinary sense of the 
term; for the reason that she was not really independent, and tliat 
the control of her territory was one of the main objects of Uie war iy) 
— ^a fact which Russia had already recognized by placing her forces 
on the Korean frontier on a war footing and passing troops into 
Korean territory {z). Moreover, it appears to be clear that what- 
ever may have been the original intentions of the Korean Government, 
Japan — desiring to avoid the role of either conqueror or military 
occupant, and with a view to legalizing her subsequent proceedings 
— ^had previously forced on Koi-ea, in the guise of a guarantee (a), an 
arrangement under which the former virtually assumed control both 
of the territory and government of the latter, and had thus identified 
Korea with herself in all that related to the war. After this all ques- 
tion of the neutrality of Koi'ean territory was necessarily at an . 
end (6). The Russian announcement that she did not regard Korea 
as a belligerent but as a neutral State acting under pressure and 
deprived of the power of free action, was probably designed to 
secure her own freedom of action, as regards treaties and concessions, 
in the event of her ultimate success (c). (2) The controversy next 

suggests a question as to the legality of an agreement such as that 
of the 8th February, which was no doubt forced on Korea by military 
and political pressure. Such an agreement, however, is, as we 
have seen, not invalidated merely by duress (d); and, even if we 
accept the qualification which is sometimes attached, that such agree- 
ments ill order to be valid must not be in subvei-sion of the entire 
independence of the State (c), the agroeraont in question does not 
on its face T5ear this character, even though in the events tliat ensued 
it may have had this result (/). (3) With respect to the protest of the 
neutral commanders at Chemulpo, this appears to have liecn alto- 
gether unwarrantable. It was founded, as we have seen, upon a 
complete misapprehension as to the actual position of Korea. More- 
over, oven if Korea had occupied the position of a neutral State, 
a violation of her territory would not have afforded any cause of 
complaint to other neutral Powers, unless it either imperilled their 
special interests or involved a violation of some international com- 
pact, or was attended by some act of gross inhumanity. Nor, again, 
are the mere^ local agents of a State, in such a case, justified 
in intervening, unless the lives or property of their nationals are 
threatened, which was not the case at Chemulpo i f ) ; it being other- 

(y) Which was, as has been said, Japan by a proclamation of the 80th 
“ a war for Korea, and in Korea, if August, 1910. 

not with Korea Lawrence, War and (o) Supra^ p. 277; Ilershey, 73. 
Neutrality, 282. (d) See vol. i. 319. 

(z) But see p. 275, supra. • (<?) See Hall, 319. 

, (a) This was the agfreement of the (/) Supra, n. (5). 

8th Feb., 1904, supra ^ p. 276. (y) Notice of the intended attack;^ 

(5) Korea was, in fact, annexed by and opportunity of withdrawal havin^r 
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wise thiBir duty merely to refer the matter for determination to 
their own Government (h). (4) With respect to the action of tfie 

neutral warships, in receiving on board the crews of the ^Russian 
warships after the latter had been destroyed, although the right of 
rescue was perhaps doubtful at the time, yet both the reception and 
the after treatment of these crews appear to have been in accord- 
ance with the rules now embodied in Hague Convention, No. 10 
of 1907, Art. 13 (i). 


General Notes. — The Relation of Neutrality, — A “ neutral State 
is one wliich in a war between other States sides with neither party. 
In the first instance, international law contemplates as between States 
only a relation of peace or war. But once .war exists between two 
or more States, then an ancillary relation — that of neutrality — 
arises between each of the belligerents and other States that take 
no part in the war. In virtue of this a neutral State is, on the 
one hand, bound to abstain from all interference in the war and 
to act impartially towards each of the bolligorents ; whilst it is, on 
the other hand, exempted from the direct effects of war(/). And 
this applies also to “neutral individuals*'; who, according to one 
view, are identified witli the “nationals" of States that are them- 
selves neutral, whilst, according to dnotheir, they are identified, at. 
any rate for most of tlie purposes of the war, with persons resident 
and domiciled in such States {1c), It is not unusual for States that • 
take no part in the war to issue a declaration of neutrality; but, even 
without this every Power will be presumed to be neutral unless it 
clearly manifests a contrary intention. There is, however, so 
far, neither a duty nor even a right on the part of an^" particular 
State to remain neutral. On the one hand, any State is at liberty 
in a war between its neighbours to take part in the struggle 
if it chooses; on the other, either belligerent is equally at liberty 
to treat as hostile a State that would otherwise be neutral; the 
making of war being so far only a question of policy and justioe, 
which each State mus<t decide for itself, subject to the sanction of 
international opinion. Hence we must exclude from what is after- 
wards said as to “ neutral territory," such territory as is the object 
of contention or the scene of the actual warfare. But once the 
relation of neutrality is established and recognized, then the rights 
and duties incident thereto must be observed (Z). ^ 

Gradations and Kinds of Neutrality, — A distinction was formerly 

already been given: Bupray p. 275; Art. 16, which defines a neutral in- 
Luwrenoe, War and Neutrality in the dividual as a national ” of such a 
Far East, 75—80. State; but Great Britain has signed 

; (A) Jbid. 75 et seq. , under reservation of thlr Article; and, 

V : (0 Supray "p. 123. ast to the Anglo-American doctrine, , 

O’) So long, that is, as its neutrality p; 27 et aeq,y supra, 
stan^. , (0 See Westlake, ii. 161 et seq,;: 

See the H. C.^No. 5 of 1907; ^Oppenheim. ii. 316 et sea. 
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drawn, and even recognized in practice, between different grades and ! 
kinds of neutrality. So, neutrality was treated as being either 
''strict'* or 'imperfect"; and if "imperfect," then as being either ; 
"impartial," where equal privileges were conceded to both belli- 
gerents; or "qualified," as where a neutral State was bound by 
some antecedent engagement to furnish troops or ships, or to allow 
a passage over its territory (m), to one of the belligerents (n).- But 
under the present system, the neutral relation, in so far at least ^ 
as its obligations are defined (a), is insusceptible of any legal quali- 
fication. As re^rds what was called "impartial" neutrality, no 
privilege inconsistent with strict neutrality can now be granted 
to one belligerent under guise of being equally available to the 
otlier, whilst discretionary privileges must be equally grants to 
or withheld from both. As regards "qualified" neutrality, no 
aid or privilege inconsistent with neutrality can now be granted 
to either belligerent by virtue of any anterior engagement. It is 
no doubt true that owing to the lack of precision in the rules deter- 
mining neutral duty, it was formerly possible to observe a neutrality 
which, although not in flagrant violation of admitted usage, was 
nevertheless " favourable " to one of the belligerents (p) ; and further 
that such a favourable neutrality was sometimes stipulated for by 
treaty. But in principle, and now also by imson of the bettor defini- 
tion of neutral duties (g), such a position would be altogether inde- 
fensible, Hence such terms as "favourable," or "benevolent," or 
"armed " neutrality now possess no legal significance. At the same 
time, the I’elation oF neutrality is still quite compatible with an 
attitude of xiolitical sympathy towards one of the parties to the war, 
so long as the obligations incident to neutrality are duly observed in 
regard to both x)artics(r). "Permanent" neutrality is, as we have 
seen, a stutffs attacliing to territory, and has no connection with the 
subject with which we are hero concerned ( 5 ). The relation of 
neutralily involves certain rights and corresponding duties on the ^ 
part of both belligerents and neutrals. These it will be convenient 
to treat under the heads of (1) the rights of neutral States; (2) the 
duties of neutral States; and (3) the rights and liabilities of neutral 
trade, which, although strictly included under the duty of acqui- 
escence and its limits {ss), really need to be considered apart. 

(i.) The Rights of Neutral States . — The existence of rights 
sx)ecially referable to neutrality is sometimes denied on the ground ■ 
that such righfs equally obtain in time of peace. But even if this 
be so, the rights in question assume in time of war a character, and 
are attended by incidents, so distinct, as to claim some independent 

(q) As by the H. C., No. 18 of 
1907: infra, p‘. 284. 

(r) On subject generally, see 
Westlake, ii. 173: Wheaton (Dana), 
510, 517; Phill. iii. 226 et eeq. 

(s) See vol, i. 53, 160. 

(W) Infra, p. 283. % 


(m) For an instance of this, see 
vol. i. 111. 

(n) See Opponheim, ii. 327. 

; (o) See p. 282, infra, • 

" ' (p) See p. 302, irifra; and Oppen- 
heim, ii. 35A 
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oonsideratlon (Q. From this standpoint, then, the rights of a neutral 
State are briefly these; — (1) Every such State is entitled to have the 
integrity of its territory and territorial waters respected by each of 
the belligerents, both as regards the actual conduct of hostilities, 
the making’ of captures, and the preparation of acts of war; and 
also to prevent or nullify, so far as possible, all acts done in viola- 
tion thereof. The vindication of this right, in a case where it has 
been violated by one belligerent to the prejudicvC of the other, is 
treated also as a duty to the latter (a). (2) A neuti*al State is also 

entitled to exact compliance by each of the belligerents with such 
municipal regulations* as it may make for the purpose of ensuring 
the observance of its neutrality and the performance of its inter- 
national dl)ligations, oven though these may involve restrictions tliat 
would not bo permissible in time of peace (x). Such regulations, 
although framed with reference to a common standard, vary 
greatly in different States; but in any case their enforcement, if 
applied equally to both parties, cannot be considered as hostile or 
unfriendly {y). (3) A neutral State is also entitled to maintain and 
continue its diplomatic intercourse with other States, including the 
parties to the war {z)\ and to require that tlie commercial intercourse 
of its subjects shall not be restricted except at certain points 
warranted by custom or convention (a). 

(ii.) The Duties of Neutral States , — Amongst the duties of neutral 
States there is, first, tlie general duty of impartiality. This was 
probably the starting-point of the whole of the present scheme of 
neutral duties; but as a subsisting obligation it must now probably 
Ije interpreted as meaning that all powers exercisoable by ilie 
neutral in relation to the belligerents, whether obligatory or dis- 
cretionary (h), must be ^applied without discriminatmn or pre- 
ference (c). Subject to this controlling principle, the duties of 
a neutral State may be conveniently grouped as follows (d): — 


(t) So, a violation of neutral terri- 
tory in time of war carries not only a 
right but a duty to exact reparation; 
the regulations designed to safeguard 
a State’s neutrality are, moreover, 
framed with special reference to war 
and carry powers and remedies not 
otherwise available; whilst the ordi- 
nary rights of States in time of peace 
are subject to many restrictions on 
the outbreak of war: see vol. i. 263. 

(u) InfrUf pp. 294, 300. 

(a?) See vol. i. 263. 

(y') Se& H. C., No. 13 of 1907, 
Art. 26; infra, p. 304. 

( 2 ) Save for such momentary inters 
ruption as may be incident to some 
particular military operation, or re- 
quired by temporary military neces- 
sity: see vol. i. 308. 


(а) See p. 384, infra; and on the 
subject generally, Oppenheim, ii. 378 
et 8eq,; Lawrence, Principles, 499 et 
seq.; Taylor, 687. 

(б) As in the case of the admission 
of prizes to neutral ports. 

(e) See H. C., No. 5 of 1907, 
Art. 9. 

(d) The classiiicttion followed is 
that suggested by Professor Holland, 
who classes neutral duties as bein^ 
those of abstention, prevention, and 
acquiescence: see Neutral Duties in 
Maritime War as illustrated by 
recent events,” published in the pro- 
oeedings of the British Academy, 
1905 — 1906; also Ilollknd, Jurispru- 
dsnee, 395. As to a proposed revision' 
of the law of nlutrality, botli in form 
and Bubstanoe, see Barclay, Problems/ 
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(1) There are certain acts which a neutral State must itself abstain 
from doing. So, a neutral State must not furnish either belligerent 
with troops, ships, munitions of war, money, or indeed with anything 
that may aid him in the war; nor may it now grant passage to his 
troops over its territory (e). And this duty will attach not merely 
in relation to the public acts of the State itself but also in relation 
to the acts of its officials and public servants (/'). (2) * Next 

there are certain acts* wliich a neutral State is bound to prevent (^) 
other persons, whether neutral or belligerent, from doing witmn 
its territory or jurisdiction. So, it is bound to prevent the enlist- 
ment of men or the issue of commissions on behalf of either belli- 
geient, the conduct of hostilities, tlie effecting of captures, the use 
of its territory for the preparation of acts of war or as a base of 
operations, and the despatcn therefrom of vessels fitted for war if 
intended for the service of either belligerent. The rules and 
methods adopted for ensuring the duo observance of this obligation 
in each |)articular system form tlie subject of the national law of 
neutrality (/i). (3) Finally, a neutral State is bound by a duty of 

acquiescence, as regards certain acts done by either belligerent which 
involve an interference with neutral persons or neutral property that 
would not be permissible in time of peace, so long as these are con- 
fined within the limits prescribed by custom and convention. Some 
aspects of this duty have already been touched on; but its most 
important aspect is that which relates to belligerent interference 
with neutral commerce on the sea. This particular branch of the law 
of neutrality, however, although presented under the guise of a duty 
of acquiescence on the part of the neutral Sta,te itself ( j), really 
appears to involve a dii^ct relation between the belligerent and 
neutral individuals (/c), and thus to constitute in effect a separate 
subdivision .• 

(iii.) The Eights and Liatnlities of Neutral Trade . — This branch 
of neutrality has its origin in the acknowledged right of each 
belligerent in maritime war to exercise a right of visitation and search 
over neutral vessels, to detain such of them as may be reasonably 
suspected of carrying contraband, intending to violate blockade, or 
engaging in acts of hostile or unneutral service, and to confiscate 
the property involved on i)roof of delinquency. This right is 
commonly based on the view that such acts derogate from the right 
which each bef^gerent has to carry on his military operations with- 


{e) But as to wounded, see p. 314, 
infra, 

(/) See, by way of example, tlie 
King’s Regulations and Admiralty In- 
struotions, Art. 486. 

(^} So far, at any rate, as due dili- 
gence or the vigilant exereise of t^ 
means at its disposal will suffice to 
prevent them: see p. 340-1, infra, 

(Ji) See pp. 371, 380, infra. 


{%) In order, of course, to bring it 
into conformity with the accepted 
view that international law is exclu- 
sively a law between States. 

(h) And is in fact so treated in some 
recent regulations: see, by way of 
example, H. C., No. 5 of 1907, Arts. 
16, 17 ; and the declaration of London, 
Arts. 47, 64. 
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?v out obstruction to himseU or assistance to his enemy on the part of - 
neutrals. And such was no doubt its original basis and scope; 

; although it now appears to have a wider range, and, in some parti- 
culars at any rate, to represent a compromise between the conflicting 
i ; interests of belligerents and neutrals which has been reached without 
{ regard to the original principle (1), But however this may be, it is 
V : clear that under the present practice tlie neutral State, saving its 
{ - duty of acquiescence in lawful restraints and its right of intorven- 
; V tion if these limits are exceeded, has, for the rest, neither duty nor 
obligation in the matter; the responsibility and risk of such acts 
J ? resting solely with the neutral individual, and their restraint and 
punishment (w) solely with the belligerent State. It is sometimes 
contended, indeed, that in principle (n) an obligation of prohibiting 
these acts on the part of its subjects and others within its territory 
ought to be imposed on the neutral State itself (o); but as this would 
increase largely the responsibilities of neutral States, would fetter 
trade by constant inquisition, and would probably lead to much 
friction between the neutrals and belligerents, the pi’esent practice 
is probably more convenient (p). 

- Conventions relating to Neutrality . — The law of neutrality, like 
f- the law of war, of which it strictly forms a pai*t, is based in part 
on custom and in part on convention (q). With respect to the con- 
: ventional part, some of the Hague Conventions, although primarily 
operative as between States at war, yet contain provisions that may 
I incidentally affect neutral interests (r); whilst otliers purport to 
• apply both to belligerents and neutrals (a ) . These have already 
been referred to(^). There are, however, other Conventions which 
are specially concerned with neutrality. These comprise: (1) The 
Hague Convention respipctiug the Rights and Duties of Neutral 

■ Powers and Persons in War on Land,” No. 5 of 1907,* which treats 

} ■' of the rights and duties of neutral Powers, the internment of belli- 
gerent troops, the care of the wounded in neutral territory, the 
status of neutral persons, and the impressment of railway material 
in land warfare (w). (2) The Hague Convention “respecting the 

Rights and Duties of Neutral Powers in Maritime War,” No. 13 of 

■ 1907, which deals with a large number of questions previously un- . 
settled in relation to the rights and duties of neutrals and belligerents 
in maritime warfare, and which may, indeed, be said to constitute 


' (1) Although the original principle 
itself was probably the outcome of 
compromise; infruj p. 384; Hall, 627 
: et 8e,q,; Westlake, ii. 161. 

(m) Although only in the limited . 
sense referred to hereafter, p. 886, 

; infra. 

in) In order, that is, to make the 
relation immediately one between 
V State and State. 

o . (o) For projeotedv regulations on 

@ this subject, sec Bai^lay, Problems, 

;r..- ■ . ■. .. . . .. 


ip) See .TIall, seq.; but see 

also Westlake, ii. 168; and Oppen- 
heim, ii. 363 et eeq. . ■ '* 

^ i<i) Supra, p. 93, 

(r) Such are the Conventions Nos. 
4, 7, 8, and 9 of 1907. 

(s) Such are the Conventions Nos. 
11 and 12 of 1907. 

(0 Supra, p. 93 et^eq. 
e (tf) This has been signed by forty- 
two Powers, but by Great Britain 
under reservation of Arts. 16, 17, and 
18^ V Table> App. xiv, tn/ra. { 









K: flie beginnm^ a code of neutrality (a?). (3) The Deolaration of 
V London, 1909, which is directed mainly to a settlement, so far as 
was found practicable, of the rights and liabilities of neutral trade; 
including the subjects of blockade, contraband, unneutral sefvice, 
the destruction of neutral prizes, transfers to tlie neutral flag, the 
right of convoy, and compensation for unlawful seizure. This De- 
claration, although signed by all the States represented at the Naval 
; Conference, has not, indeed, so far been ratified or accepted by Great 
Britain. At the same time, even if it should remain unratified, it 
is likely, in view both of the uncertainty of the customary law on 
these subjects, and of the intrinsic reasonableness of the rules which 
it embodies — save on certain points referred to hereafter — to set 
the standard of international action in the future. If, moreover,, 
it should ultimately be adopted by a majority of the leading mari- 
time Powers, it will probably have to bo accepted in practice even 
by Powers that do not ratify it, for the reason tliat belligerents who 
act under it in the future will do so under a claim of common 
approbation which it will be difficult for neutrals to gainsay ; whilst, 
with the growth of naval j)Ower on all sides, it is probable that 
neutrals would combine against a belligerent who sought to enforce 
rights seriously at variance with it. 


THE COMMENCEMENT OF NEUTRALITY, 

THE CASE OF THE << KOWSHINO.'* 

[Holland; ‘‘Studies in International Law,” 126.] 

Case.] In July, 1894, the relations between China and Japan 
were greatly strained; and in view o£ the possible outbreak of 
hostilities, which in fact occurred soon afterwards, China began 
’ ' to despatch troops and military material to Korea, which was at 
once the cause and likely to be the theatre of the war. Amongst 
the transports employed for this purpose was the “ Kowshing,** a 
British vessel hired by the Chinese Government. On the 25th 
July, the ** Kc^P^nghihg,*' whilst thus engaged in carrying troops and 
. material of war, was met in Korean waters by the “Naniwa,” a 
cruiser belonging to the Japanese squadron, then engaged in tho> 
V pursuit of certain Chinese vessels by which that squadron had 
;; been previously attacked. On the appearance of the “ Kowshing/’, 

. V ' . 

'vt* (a?) This has been signed by under reservation of Arts, island 28|:~ 

; nine Powers, but not by the United see Table, App.; xiv, infra » 

V States, and by Great Britain only ; - • 
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tho “ Naniwa ” signalled the latter to lay to, and a J apanese 
officer was thereupon sent on board. On the discovery of the 
nature of the service on which the “ Kowshing ” was engaged, 
she was ordered to follow tho “Naniwa** to a Japanese port. 
The captain and ofiicers, who were British, were willing to 
comply; but the Chinese troops on board refused to allow this, 
threatening to shoot tho officers if any attempt were made to take 
the vessel to J apan. After some further parleying tlie “ Naniwa ** 
signalled to those on board the “ Kowshing ** to quit the vessel 
at once; and soon after opened fire on her and sank her. Most 
of tho Europeans on board wore rescued by tlie “ Naniwa,** whilst 
of the Chinese some were rescued by a French gunboat, and others 
succeeded in reaching the shore of some neighbouring islands. 
On the 1st August war between China and Japan was formally 
declared. The sinking of the “ Kowshing ** provoked much resent- 
ment in the United Kingdom; the action of Japan being 
denounced by some as a violation of international law for which 
it behoved the British Government to exact both reparation and 
apology. It was in the course of the discussion that ensued that 
Professor Holland gave expression to the following opinion, which 
appears to have influenced, or, at any rate, to have coincided 
with, the view of the transaction ultimately taken by the British 
Government. , 

Opinion.] This opinion was, in effect, as follows: — In th 
place, a state of war between China and Japan existed at the 
It being common knowledge that war might legally commence with 
a hostile act on one side without prior declaration (^), it followed 
that in the present case, whether hostilities had provipdsly occurred 
on the mainland or not, the acts of the Japanese commander in 
hoarding the “Kowshing** and threatening her with violence in 
case of disobedience to his orders, were acts of war. In the 
second place, the “Kowshing** had notice of the existence of a 
war, at any rate from the moment when she received the orders 
of the Japanese commander. Hence, before the first torpedo was 
fired, she was, and knew that she was, a neutral ship; engaged in 
the transport service of a belligfi^nt. Her liabilities, as such 

/ (y) This was, of course, before the H. C.,,No. 3 of 1907. , 
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ship, were twofold: — (1) As an isolated vessel, she was liable 
to be stopped, visited, and taken in for adjudication by a Japanese 
Prize Court; whilst if, as was the fact, it was impossible to put 
a Japanese prize crew on board her, then the Japanese commander 
was within his rights in using any amount of force necessary to 
compel her to obey his orders. (2) As one of a fleet of transports 
engaged in carrying reinforcements to the Chinese troops on the 
mainland she was clearly part of a hostile expedition, or one that 
might be treated as hostile, which the Japanese were entitled, by 
the use of all needful force, to prevent from reaching its destina- 
tion. The force actually employed did not appear to have been 
in excess of what might lawfully be used, either for the arrest 
of an enemy’s neutral transport, or for barring the progress of 
a hostile expedition. The rescued officers having also been set at 
liberty, it did not appear that there had been any violation of 
neutral rights, in respect of which either apology or compensation 
could be demanded. 

Although the obligations and liabilities incident to neutrality will 
not ordinarily accrue until notice of the war has been received, yet 
if the nationals of one State engage in the military or naval service 
of an intending belligerent they will be liable to be treated as 
enemies, and their vessels so engaged will be liable to capture and 
attack by the other belligerent, as from 'the time when war de facto 
ensues, andsthis even though the war may commence' in some act 
of force directed against them or their vessels (a). 


General Notes. — The Question of Notice to Neutrals , — In view 
of the general rule already referred to that notice of the war is a 
necessary condition of neutral liability, it was the practice, even 
before the Hague Convention, for belligerents, either on or imme- 
diately after the outbreak of war, to issue a manifesto, which served 
at once to aW^t neutrals with notice and to fix the date as from 
which their liabilities would commence, notice to the State being 
in this case notice to its subjects. This practice, it has been said, 
was as obligatory as an act of courtesy could well be (6). But 

(ff) In Ifinglish law, however, such actual or constructive notice of the 
acts, if done British subjects, would commencement of hostilities: see 8 *. 
not constitute an offence under the v. PsWy (W. N. (1899) 11), 

Foreign Enlistment Act, 1870, s. 1, (b) Hall, 570. 

unless undertaken or continued after 



|;eY6n if no such notice were issued, a neutral State and its sub- 
jeots were deemed to be bound, if it could be shown that there was 
/^knowledge of the war aliunde^ or if its existence was a matter of 

• common notoriety (c). The matter is, however, now governed by 
the Hague Convention, No. 3 of 1907 (ei). With respect to neutrals 

■ this Convention provides that the existence of a state of war ought 
: ; to be notified to neutral Powers without delay, and shall not take 
;f efl'eet ui regard to them until after the receipt of a nottification, 
although this may be given by telegraph; subject, nevertheless, to 
: the proviso that absence of notification shall not avail if it can be 
; proved beyond question that the neutral was aware of the existence 
of a state of war (e). This rule is to apply os between a belligerent 
and any neutral States that are parties to the Convention (/). To 
this extent the Convention turns what was before a requirement of 
comity into a legal obligation, although without relaxing the earlier 
; liability in cases of actual knowledge {g). Nor would it affect the 
liability of vessels engaged, like the Kowshing, in the service of an 
' intending belligerent. In the case of a civil war, the liabilities of 
neutrals as such will commence as from the time when a status of 
belligerency in its international sense (h) is established (i). Prior 
to this, and in a case where the struggle is between a recognized 
State and a community or body in insurrection against it, there is 
strictly no state of war, and no relation of neutrality with its atten- 
; dant duties and liabilities; even though other States may be bound 
— as by a duty incident also to the relation of peace — not to allow 
aid to be afforded by their subjects to rebels against a friendly 
Power, and even though this may be enforced under the national 
’ neutrality law (fc). 

NEUTRAL TERRITORY. 

(i) ITS INVIOLABILITY. 

' THE “ TWEE GEBEOEDER.” 

[1800; 3 C, Rob. 162.] 

Case.] During war between Great Britain and Holland four 
Dutch ships were captured by "the British in the Western Eoms 

# 

(c) See Westlake, ii. 27, 28; and ^ neutrals, or .if the legitimate 
the case of The Doelwyk there cited. Government assumes to adopt measures 

(d) Supra, p. 18. affecting neutrals which are only per- 

(e) Art. 2. missible in international war: see 

(/) Art. 3. p. 11, ffttpra. 

(a) Supra, p. 287. (*) In English law, see The Sal- 

(h) See vol. i. 66. wtdor (h, R. 3 P. C. 218); U. S, v. 

(i) This, as has .been already pointed Felly (W. N. (1899) li) ; and, on the 

• put, will arise if either the belligerency q^jestion generally, Hall, 34, n. ; West* 
of a rebel Government is recognised lake, ii. 28; Oppenlieim, ii. 366. 
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by boats sent out from H.M. ship ‘*L’Espiegle/’ which was then 
lying in the Eastern Eems, off the coast of Prussia. A claim for 
restitution was made by the Consul for Prussia by direction of his 
Minister, on the ground tliat the capture had been made within 
the limits of Prussian territory. It appeared that the place where 
the warship was lying was, at the most, three miles from East 
Friesland, and was, in fact, at low tide immediately connected 
with the land, and therefore to bo considered as part of it. Under 
those circumstances it was held that inasmuch as “ L'Espiegle 
was lying within limits in which all hostile operations were by 
the law of nations forbidden to be exercised, and inasmuch as the 
capture, although effected by boats outside those limits, must be 
deemed to have originated witli the ship in her then situation, a 
dccToe of restitution must be made. At the same time, in view of 
the fact that tlic situation was sufficiently dubious to relieve the 
captors of any Intentional violation of neutral rights, costs and 
damages against them were refused. 

Judgment.] Sir W. Scott, in giving judgment, after referring 
to the situation of the vessel, laid down that no use of neutral 
territory for the purposes of war was to be permitted. That did 
not indeed apply to remoter uses, such as the procuring of provi- 
sions therefrjyn, which the law of nations universally tolerated; 
but no proximate acts of war were in any manner to*be allowed 
to originate there. And that a ship should station herself in such 
territory and send out her boats on hostile enterprises, was an act 
of hostility much too immediate to be permitted. For supposing 
even that a direct hostile use were required in order to bring a 
case within the prohibition of the law of nations, could it be said 
that the very act of sending out boats to effect a capture was not 
in itself a directly hostile act, not indeed complete, but never- 
theless clothed with all the chai*acteristios of hostility? If such 
an act could be defended it might well be said that a ship lying 
in a neutral station might fire on a vessel lying outside. But no 
one could deny that such an act would be an hostile act 
immediately commenced within neutral territory. And between 
firing cannon shot and sending^ out armed boats there was no 
substantial difference. In each case the act of hostility took its 


C.I,L. 


u 



|iJ^bmmeD®ement from neutral twit<n:y . It was hot only diredt;:| 
^^hostilities that were so forbidden^ but anything immediately con- 
"Inected with hostilities. So even prisoners or booty could not be 
0 into neutral territory there to be detained, because such 
•; ;; an act was an immediate continuation of hostility. Every govcrn- 
ment was justified in interposing in such a case; for if the respect 
f due to neutral territory was violated by one party it would soon 
provoke similar treatment from the other, with the result that 
• what was neutral ground would soon become tlie theatre of war. 


^ ^ This case serves to illustrate not merely the general iinmuiiity 
of neutral territory from actual hostilities and the grounds on 
which it rests, but also that such territory must not be used 
by either belligerent oven as a starting-point for any proxi- 
. mate act of war. Neutral territory, for this purpowsc, includes the 
littoral sea to the extent of three miles from the nearest land, as 
well as all other waters that are regarded as “ territorial” by the 
law of nations (a). In 1864, indeed, when the United States war- 
ship Rear sage lay off Cherbourg with the object of engaging the 
: Confederate cruiser Alaha'ina on her quitting that port, the French 
Government expressed its unwillingness to permit an engagement 
at such a distance from the coast as would place the shore within 
reach of the guns of the belligerents; but the United States Govern- 
ment replied that it did not admit any right on the part of France 
to interfere at a distance exceeding three miles (h). And although 
in view of the increased range of modern guns, it^^ls commomy 
agi-eed thatrfehis. limit needs to be extended, yet this can only be 
' gaven effect to by international agreement (c). In the Anna (5 C. 
Rob. 373), it was held that the limit of the marginal sea for this 
purpose was to be reckoned from any occupiable 8oil(d), so long 
as such soil constituted a natural appendage to the land. Nor will 
. the fact of a prize having been chased from tlie high seas into neutral 
waters (e) justify a capture there; the immunity of neutral territory 
from hostilities being subject to no exception save for the purposes of 
self-defence (/). . But in the Twee Gehroeder (3 C. Rob. 336), it was 
held that the act of a war vessel in merely passing through neutral ' 
waters, even though amtwo oapiendi, was not a violation of neutral 

(a) See vol. i. 131, 189, 148; and (e) As to the rule of "hot pur- 

Phill. iii. 565. suit,’’ see vol. i. 169. 

(5) Hoore, Int. Arb. il. 1118. (/) And against attack already 

(c) See vol. i. p. 140. begun: cf. vol. i. p. 162; Wit for a 

(d) Even though, as in that case, possible extension of this, aee infra, 

: , it took the form of certain uninhabited ^p. 298. Seo^ tdso The Vrow Anna 

? r islets that had been formed by the Catharina (6 0. Rob. 15); Wheaton 

r' ; drift at the mouth ot a river. (Dana), 622 et seg,; Phill. iii. 567; 



in itwlf liable te kiidoi^t^^ 

:.'-<3aptui*e.. ■ : .. ' ■■:vi55® 

Where a cwturo has been made in violation of neutral territoiy^;;: ; 
the captor's State was bound, even under the customary law, on ; 
proof of such violation and on claim by the neutral State, to make ■ 
restitution either by administrative act or through its Courts. So, : 
in 18()4, when the Florida^ an armed vessel of the Southern Con- ; 


federac^, was seized by a United States warship in Brazilian waters, . 
the United States Government, on the complaint of Brazil— and not- 
witl^tanding that it refused to recognize the Florida as having ! 
belligerent rights — admitted the illegality of the seizure, and under- 
took to set the captured crew at liberty and to punish those ;; 
responsible for the aggression; although the restoration of the ship 
herself was prevented owing to her loss by collision (h). A similar 
duty of restitution will devolve on the Courts of the captor's State if, 
in the course of adjudication, it is proved that the prize was captured 
within the territorial waters of a neutral State. Under the British 


and American practice restitution in such a case will only be decreed 
either on the complaint of the neutral State itself (i), or on a dis-? 
avowal of the capture by the captor's State (k ) ; for the reason that 
even a capture in neutral waters is not deemed to bo illegal as 
between enemies (Z). But this limitation will not apply where the 
prize illegally taken was neutral; in which case the violation of . 
neutral territory may be set up and damages claimed, irrespective 
of any complaint on the part of tlie State whose territory was violated. 
So, in the case of the Sir William Peel (5 Wall. 517) — whore it 
appeared that a British vessel had been captured during the civil 
war by a United States cruiser in Mexican waters — restitution was 
made by the United States Court without any claim on tJie part of 
Mexico; aflU although costs and damages were refused by the Court, 
yet at a later stage damages were awarded by a Joiht Commission 
to which the question had been referred (m). > : 

In the case where no restitution is made by the State or Courts! of 
the captor, the injured belligerent has, as we shall see, certain 
alternative remedies against the neutral State (n). As between the 
parties to the Hague Convention, Ho. 13 of 1907, moreover, an 
obligation to liberate both prize and crew, on the demand of the} 4^ 
neutral Power, is now specifically imposed on the State of the 
captor (o). 


(A) Seo Wheaton (Dana), 528; complaint of either the owner or his , d 
and also the cases of The George, Government. 

1793, and The ChcBapeake, 1863, ibid, (k) The Anne (3 Wheat. . ... 
522, 526. (l) Seo The DiUgentia (1 Dod8.r'' 

(0 Although a claim made by a 404); The JEliza Ann <1 Dod«, 244); , ‘ 

oonBul will suffice, if he is specially The Anne (ZWhetit. The -JP^rida "^ , 

authorized. ,But under the Foreign (101 U. S. 37); Scott, 688 
Enlistment Act, 1870, s. 14, a prize and HaU, 617, n. . 

taken by a vessel illegally fitted dht (w) Moore, Int. Arb. iv. 3935. 

in British territory may be restored on (a) Infra, p, 295, 

(o) See Art. 3, p. 300, infra. - ^ 

• • ■ Ji. ■ , , .f.:' ■ ' •'.J? ' ' 
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(ii) DUTIES INCIDENT THEEETO. 

THE CASE OF THE “ OENEHAL AEMSTBAKO.” 

[1851; Moore, Int. Arb. ii. 1071; Ortolan, Diploniatie de la Mer, ii. 800.} 

Case.] On the 26th September, 1814, during war between Great 
Britain md the United States, the ‘‘General Armstrong,” an 
American i||fcivateer under the command of Capt. Reid, was 
lying in the Portuguese harbour of Fayal, in the Azores. On 
the evening of that day a small British squadron under Com- 
modore Lloyd also put into that port. On the night of 
the 26th certain boats from the British squadron approached 
the “General Armstrong”; whereupon those on board the 
latter, after hailing the boats and summoning them to haul off^ 
immediately fired upon them, with the result that two men were 
killed and several wounded. It was alleged by the captain of the 
privateer that these boats were “ well manned and apparently as 
well armed but this was denied by the British commander, who 
charged the privateer with an unprovoked attack and violation of 
the neutrality of the port. It was not until after this engagement 
that any appeal for protection on behalf of tlie privateer was 
made to the local authorities. The latter thereupon corqgaunicated 
with the Brltirfi commander, and protested against any resumption 
of hostilities in a neutral port. In reply they were informed 
that inasmuch as tlie “ General Armstrong ” had been the first to 
violate the neutrality of the port, a single small vessel would be 
told off to take her, but that if hostilities were encountered from 
the castle, then the whole squadron would treat the town as hostile. 
Accordingly, on the following day, a small brig belonging to 
the English squadron took up her position near the “General^ 
Armstrong,” and attacked her; with the result that the latter waa 
ultimately abandoned and destroyed by her crew, who succeeded 
in escaping to the shore (a). The United States Government sub- 

(a) During the engagement, the wounded: see Halleck, 563, n. The 
orew of the privateer are statM to defence of the privateer was also aided 
have fired langridge, including nails by her oountr^en from ^e shore 
ai^ knife blades, inflicting czoru- who fired on the assailants from the 
.oiating torture on those who were protection of ^e adjoining rooks. . 
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eequently made a claim for compensation against Portugal for 
breach of duty in allowing the “General Armstrong’^ to be 
captured in neutral territory; but this was resisted by Portugal 
on the ground that the American vessel had herself engaged in 
belligerent operations. After much correspondence the affair was, 
in 1851, submitted to the arbitration of the President of the 
French Republic, who, in the result, found against the claim. 

The Award.] The award of the arbitrator, after reciting the 
facts, and adverting more especially to the doubts which existed 
as to whether the boats first fired on by the “ General Armstrong 
were provided with arms or ammunition, proceeds as follows: 
“Considering that the report of the Governor of Payal proves 
that the American captain did not apply to the Portuguese 
Government for protection until blood had been shed . . . that 
the Governor affirms that it was only then that he was informed 
of what was passing . . . that he several times interposed with 
Commodore Lloyd with a view to obtain a cessation of hostilities 
. . . that tlie weakness of the garrison . . . and guns . . . 
rendered all' armed intervention on his part impossible; . . . 
considering in this state of things that Capt. Reid, not having 
applied in the beginning for the intervention of the neutral 
Spvereig^^. and having had recourse to arms for the purpose of 
repelling an unjust aggression of which he claimed to bo (6) the 
object, thus failed to respect the neutrality of the territory 
of the foreign Sovereign, and released that Sovereign from the 
obligation to afford him protection by any other means than that 
of a pacific intervention; . . . from which it follows that the 
Government of Her Most Faithful Majesty cannot be held re- 
sponsible for the results of a collision, which took place in con- 
tempt of h^ rights of sovereignty and in violation of the 
neutrality of her territory and witliout the local officer .... 
having been requested in proper time ... to grant aid and pro-^ 
tection . . . ; therefore, we have decided and we declare that the 
claim presented by the Government of the United States against 
Her Most* Faithful Majesty has no foundation, and that no in- 


(6) The word used is prHendaiU 
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demnity is due by Portugal in consequence of the loss of the 
American brig, the privateer ‘General Armstrong/ ** 

This case is commonly treated as supporting the conclusion that 
if a belligerent who is attacked in neutral waters elects to defend 
himself, instep of trusting to neutral protection, he will free the 

• neutral State from any further responsibility (c). And this is no 
doubt true, so long as it is understood that there was a genuine: 

• election on the part of the belligei‘ent, in circumstances where an 
appeal for local protection wfis both possible and not manifestly 
useless. But neither the facts nor even the terms of the award, not- 
withstanding some ambiguities of expression, appear to warrant 
the conclusion that the more engaging in hostilities in self-defence, 
in other circumstances, will produce this result. Where, indeed, a 
belligerent himself commences hostilities in neutral waters, it is 
clear that ho wdll forfeit all claim to neutral protection or ])0S8ible 
indemnity. But neither principle nor analogy sanction the view 
that the mere warding off of a hostile attack, under circumstances 
where an appeal for local protection was either impossible or un- 
likely to be effectual, would deprive a belligerent either of his right 
to protection, if that subsequently became available, or of his right 
10 indemniry, if such protection were improperly withheld (d). 

If, however, the property of one belligerent, who was iiimself 

• not in fault, has been captured by the other in violation of neutral 
territory, and no. restitution has been made by the State or (Jourts 
of the captor (c), then a duty of restitution, or, failing this, a duty 
of seeking oi* in certain circumstances even of making reparation, 
Avill, under the customary law, devolve on the neutral gtate itself. 
This may take one of several forms: (1) If the property in question 
is subsequently brought within the neutral jurisdiction, then the 
neutral State ought on proof of the delinquency to causo restitution 
to be made either administratively, or through its Courts (/) ; the 
latter, although not ordinarily competent to decide on the validity 
of belligerent captures, having in such a. case jurisdiction to 
decree restitution, although not to award daimiges (igf). Nor would 
the neutral jurisdictioil in such a case be ousted by the fact of the 
property having been condemned by the Courts of the captor, or even 
by its having passed into the hands of a transferee (ft); although it ^ 

(f) Hall, 620. an^entation of force, but the same 

Xd) See The Caroline^ and supra, principle would d fortiori apply to 

vol. i. 163 ; and The Anne (8 Wheat. a oaptore made in neutral territory, 

at 447; Scott, 688). The U. S. decieions on this subject are 

(c) Bupra,p.7,9fi. summarized in Wheaton (Dana), n. 

(/) See p. 289, supra; and PHUl, 276. 
iil. 664. {h) The transfer in siibh a case not 

: (^) See La Amistad de Rues (6 being bindipg on the neutral: see 

Wheet- 886). The violation of neu- Westlake, it. 199; Hrfl, 618; but see 

in this case was ^n illegal; .also li^eatpn (Dana), s. 631, n, (a). : 



" would b© otherwise if the vessel illegally csaptured had previously 
been commissioned as a public vessel (i). ( 2 ) If ^e property in 

a uestion is not brought within the neutraL jurisdiction, then under 
10 customary law, at any rate, the neutral State whose territory has 
boon violated will be bound, at the instance of the aggrieved belli- 
gerent, to prefer a claim for redress against the State of the capmr; 
and, failing redioss by diplomatic means, to prosecute the claim 
by such ulterior methods as may . reasonably be expected from a 
State ill its position (A:). (3) Finally — and especially if there was 

a breach of duty on the part of the neutral State in providing pro- 
tection when appealed to -it will be incumbent on it to afford com- 
pensation to the injured belligerent ( 1 ). At the same time the obliga- 
tion as regards protection is not, it is conceived, an absolute one, 
but is limited to an honest use of such means as were then available 
for the purpose of avoiding the injury complained of(w). But as 
betAveen States that are parties to the Hague Convention, No. 13 of 
1907, those obligations aro, as we shall soo, in some degree 
modified (w). 


(iii) THE QUESTION OF SELF-REDRESS WHERE - 
NEUTRAL HOSPITALITY IS ABUSED. 

THE CASE OF “ EYESHITELNI.^’ 

[1904; Takahashi, 437; Smith and Sibloy, IIC. J 

The Seizure.] On the 10th of August, 1904, during the Russo- 
Japanese «war, the Russian destroyer “Ryeshitelni,’’ having 
escaped from Port Arthur and being pursued by the enemy, 
took refuge in the Chinese port of Chefoo, which was outside the 
region of the wai’(«). On the 11th Augast, the Japanese 
destroyers “Asashiwo” and “Kasumi” having discovered this 
fact, also entered Chefoo. On the following day, finding that 
no steps had ' been taken to dismantle the “ Ilycshitelni,” a 
• Japanese olficer and escort waited on the Russian coiriinander and 
offered him the alternative of either quitting Chefoo or surren- 

(0 As to which cf . vol. i. 260, (1) This was the basis of the daim 

263; and P. 847. oiade by the United States against ; 

(Jb) See Hall, 616. A minor Power, Portugal in the case of TAe General : 
that is, would scarcely be expected Armstrong ; mpra, jk 292. « 
to prosecute the claim by force of arms {m) See H. C., No. 13 of 1907,- 
against a majbr Power, under pain of Arts. 3, 8, 26; and Westlake, li. 203> , 
indemnifying the injured par^, («) See p. 800, and n. (y), infra, 
except in a case where there had been (a) Zw/m, p. 296. 
some positive breach of duty. V 
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dering to the Japanese. The Eussian commander refused to 
^accept either alternative, and, whilst the discussion was proceed- 
ing, ordered his men to destroy the engines and to fire the 
magazine, with the result that an explosion took place which 
damaged the fore part of the vessel and caused some casualties 
amongst the Japanese (&). Hostilities thou ensued, in the course 
of which the “ Ryeshitelni ” was captured by the Japanese 
desti’oyers and towed out of port. According to the Russian 
official report, the “ Ryeshitclni had lowered her flag and been 
dismantled before she was attacked by the Japanese; the action 
of the Russian commander being attributed to the fact that 
he was defenceless and desired to doatrby his vessel in order to 
prevent her from falling into the hands of the enemy. A Chinese 
report, made before the attjick, states that the Russian commander 
had agreed to disable his engines and to disarm the vesstfl; but 
it does not state that this had boon actually done, whilst tlio 
fact of the magazine having exploded in the course of her seizure 
serves, at any rate, to show that the ammuiiition had not boon 
removed from the vessel at the time of attack. 

The Justiheatory Memorandum issued by the Japanese 
Government.] A protest against the seizure was subsequently 
made by Russia through the French Minister at Tokyo ; but 
this Japan refused to receive on the ground that,*fis between 
States already at war, such a protest was nugatory. China also 
made a protest to the Japanese Government, and demanded the 
restitution of the captured vessel; this demand being also re- 
fused. But in view of the gravity of the occurrence Japan drew 
up and circulated a memorandum justifying her action. This was, 
in effect, as follows: The position occupied by China in relation 
to the war was really anomalous. The war was being waged 
in part, at any rate, in and about territory belonging to China. 
Japan had, indeed, engaged, in the interest of foreign intercourse, 
to respect the neutrality of China outside the actual region of the 
war, but only o>n condition that Russia did the same. Such 
teiTitory had accordingly become conditionally neutral ; but a 
failure on the part of Russia to comply with this condition, and 

(5) He is also said to have seieed' the Japanese officer and jumped over- 
board, carrying the latter with him. 
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Neutral Territory. 2J)7; 

the occui^ation or use as an asylum by the Russian forces of 
place within it, had the effect of nullifying this neutrality,. 
very fact of the “ Ryeshitelni ” taking shelter from attack in 
Chef 00 constituted a breach of the neutrality of China as estab- 
lished by the agreement of the belligerents ; and J apan was 
therefore jiistiliod in regarding that place as bolligoreiit quoad 
hoc. This was, moreover, only one of a number of instances 
in which Russia had violated Chinese neutrality (c). Japan could 
not consent that Russian warships should, as the result of her 
breach of engagement, find in the harbours of China a refuge from 
capture and dostruction. The “Ryeshitelni,’’ moreover, was fully 
arme<^l and manned when visited by the J apanesc. The case had no 
analogy to tliat of tlie “ Florida ” ((i), for the reason that Brazil’s 
neutrality was unconditional and complete and the port of Bahia 
far from the seat of war. The “Ryeshitelni” was also the first 
to commence hostilities ; and the case therefore resembled rather 
that of the “ General Armstrong.” Experience had shown that 
China would take no adequate steps to enforce her neutrality 
laws; and if the “ Ryesliitelni,” then o.thcr and larger Russian 
warships might well have sought shelter in Chefoo and have 
issued thence to attack Japan. 


Ja})an, will be seen, bases her defence mainly on the 
•(jonteiition that Chinese torritoij, even outside llie region of 
the war, was only conditionally neutral, and that the entry of the 
Liyenhitclni ijito C'liefoo coustitutod at once a breach of engagement 
by Russia and a use of that port for mililary purposes, which nullified 
its neutrality. But in fact China was wholly neutral, save for the fact 
that the belligerents were lighting in and about a province that had 
been fikdiod from her; whilst the contention that the entry of a 
fugitive vessel into Chefoo constituted a military use of that place 
which nullified its neutrality, is on the face of it untenable (e). 
Chefoo was really outside the jegion df the war and in the same 
position as any other neutral port. Nor, having regard to the pro- 
ceedings of the Japanese commander, can it be said that the Uye- 
shitelni was the aggressor. Hence the seizure of that vessel was an 
undoubted violation of Chinese neutrality. But the contention that 

(r) The e^ablishment of a radio- 300, infra. 
graphic station by Russia at Chefoo, (d) Siepra, p. 291. 

and the cases of 2^ he Mandjur^ l%,e \e) On the question of the use Of 

Askold, and The Qrozovoi are also re- neutral territory as an asylum, see 
ferred to: as to which, see pp. 299, tn/ra, p. 357. 
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phina was either unable or unwilling to fulfil her neutral duties and 
^i|at by her default she exposed Japan to serious danger, o^ens up a 
iPew and important question — which may need to be dealt with in the 
future — as to whether such. a violation of neutral territory is under 
any circumstances legally admissible. By current usage, indeed, the 
only exception that is admitted to the usual immunity of neutral 
territory occurs in the case of self-defence against attack (/). Never- 
theless, in the case where a neutral Power has by its persistent 
infractions of neutrality shown itself unable or unwilling to dis- 
charge its neutral obligations and whore the injury threatened b}'^ 
some immediate breach is grave and not otherwise remediable, it is 
conceived that an act of self-redress on the part of the belligerent 
iitvhoso interests are impugned, similar in its character to that which 
occurred in the case of the Uyeshitelni, would be legally admissible, 
as an alternative to war and on the analogy of those methods of self- 
redress falling short of war — often virtually measures of police — 
which have already been described (g). Viewed in this light, and 
assuming the Ryeshitelni hot to have been disarmed, the action of 
Japan was not perhaps witliout some measure of justification even 
though exceeding the limits of admitted usage (h). 


Generai. Notes.- - T/wj hmiokibility of Neutral Territory. — Sove- 
reignty over neutral territory is at once a soiiifo of right and 
of duty. On the one hand, a neutral State is entitled to have 
its territory respected, and exempt from being made either the scene 
of hostilities or the starting-point of any proximate act of war. 
On the otlier hand, it is bound to maintain the neutrality, 
of its territory, both as regards its own action and lino acts 
of all within its jurisdiction, so far as this can be <^no by the 
exercise of reasonable diligence. More particularly is it bound 
(1) to prevent the occurrence of hostilities or captures within its 
territory or territorial waters; (2) to prevent the oulistmont or 
recruiting of men or the issue of belligerent commissions within 
its territory; (3) to prevent the preparation thereon of any hostile 
expedition directed against either belligerent; (4) to prevent, within 
the same limits, the construction or outfit of vessels intended for the 
service of either belligerent, or the augmentation of force of vessels 
already in such service; (5) to prevent the use of its territory by 
either belligerent as a base of hostile operations, or even as ^ln asylum 
from attack except on condition of internment (1c ) ; and (6) to prevent 
the: passage of troops of either belligerent across its territory, save 
in so far as this is now sanctioned by Convention as regards the sick 
and the wounded (Q. The nature and extent of these duties, as 

(/) p. 294. (A?) See H. C., No. 5 of 1907, 

Ig) Seo voL i. 344. Arts. 11 — 13; and as regards sea war- 

(X) See Westlake, ii. 210; but, fgre, m/rff, p. 369. 
eontra, Lawrwce, War and Neutra- (0 H* 0., No. 5 of 1907, Art. 
Uty, 292....V;.;. ■ _ 
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neutral territory, have already been indicated, whilst the othpj^| 
aspects of neutral duty in this connection will be dealt witli here^^ 
after. Before passing to these, hpwever, it will be necessary to 
glance briefly at certain provisions contained in two of the Hague 
Conventions, by which the earlier law on this subject has been 
defined and supplemented. 

The llagtie Convenliona : (i.) iVo. 5 of 1907. — The Conven- 
tion '‘respecting neutral Po^v©rs and persons in land warfare,"' 
whilst not attempting to deal with this matter comprehensively, yet 
declares or records some of the more important rights and obliga- 
tions connected with neutral territory. It affirms in general the^;. 
principle that the territory of a neutral Power' is inviolable (w). 

It expressly forbids a belligerent to move troops, or convoys, wJicther 
of munitions of war or supplies, across the territory of a neutral 
Power (n). It forbids the erection by a belligerent, within the terri- 
tory of a neutral Power, of any wireless telegraphy station, or any 
apparatus intended to serve as a irieans of communication with belli- 
gerent forces on land or sea, or the use of any installation of this kind 
established theie by the belligerent before the war for purely mili- 
tary purx)oses and not previously open for the servi(je of public 
messages (o). It forbids the formation of bodies of combatants, or 
the opening of recruiting offices, in the interest of either belligerent, 
on neutral territory (p). It further imposes on the neutral Power 
the duty of prohibiting all such acts, in so far as they are done 
mthin its territory and jurisdiction (g). But a neutral Power will 
not incur any responsibility by reason of persons crossing its frontier 
singly for tlie purpose of entering the service of either of the belli- 
gerents (r). Nor is it bound to prevent the export from or transit 
tiirough itp^ territory, ou behalf of either belligerent, of arms or 
munitions of war, or other articles of use to a fleet or army.(s). 
Nor is it bound to prevent the belligerent from using telegraph or 
telephone cables, or wireless telegraphy apparatus, belonging eitliei; 
to the neutral State or to judvate owners (^); although if it 
imposes any restrictions as regards their use, it will bo bound 
to apply these to both belligerents impartially, and to see that a like 
duty IS observed by private ow^ners (u), A neutral Power may allow 
^ fugitives to take refuge in its tenitory, subject to the condition of 
"internment and other conditions more particularly described here- , 
after (x). It jiay also authorize the passage over its territory of > 
the wounded or sick belonging to either belligerent army, on oon- 

(w) Art. 1. (p) Art. 4. 

(«) Art. 2. (q) Art. 6. 

(o) Art. 8. During the Busso- (r) Art. 6. ^ ^ 

Japanese war, Bussia established such (s) Art. 7. ..{f- 

a station at Ghefoo in Chinese terri- 0) ^^t. 8. } 

tory, and therciby kept i:m communica- (u) Art. 9. ; 

tion with the besieged forces in Pork (a?) See H. C., No. 6 of 1907|: 

Arthur: Lawrence, War and Neu- Arts. 11 — 13 ; and p. 314, tn/m. 

viirality,- 218. 
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dition that the trains carrying them shall carry neither personnel 
nor material of war, and subject to the adoption of such measures 
of safety and control as may be necessary for that purpose {y)\ the 
provisions of the Geneva Convention being also applicable to sick 
and wounded interned there ( 2 ;). The fact of a neutral State re- 
pelling, even by force, attacks on its neutrality is not to be regarded 
as a hostile a.ct(a). Other chapters of the same Convention deal 
with the duty of iiitemment as. regards belligerent troops taking 
refuge in neutral territory, the treatment of the wounded who may 
be carried there, and the riights of . belligeronts and neutrals as 
regards the seizuix) of railway material own^ by one party and found 
within the territory of the other (h). 

(ii.) No. lil of 1907. — The Convention “respecting the rights and 
duties of neutral Powers in maritime war ” also embodies a number 
of provisions relating to the integrity of neutral territory and the 
incidental rights and duties of neutral States. Equally in maritime 
as in land warfare each of the belligerents is declared to be bound 
to respect the sovei^eign rights of neutral l*owers, ajid to abstain 
in neutral territory or waters from any act which would if know- 
ingly permitted by any Power constitute a violation of its neu- 
tralit}'' (c). Any act of hostility, including capture or search, 
committed by a belligeient warship in neutral waters is declared 
to be a violation of neutrality and is strictly forbidden (d). When 
a ship has been captured in neutral waters, the neutral State must, 
if the prize is still within its jurisditJtiou, emploj'^ such means as 
it has at its disposal to release the prize with its officers and crew, 
and to intern the prize cTow(e). If, on the other hand, the prize 
doe.s not come within the neutral jurisdiction, then the captor's 
Government must on the demand of the neutral Power liberate 
both the prize and crow (/)• At the same time, no duty of making 
such a demand is now imposed on the neutral State (//); apparently 
for the reason that as between parties to the Prize Court Convention 
a claim for restitution could at the instance of the neutral Slate bo 
broughr. before tlie International Prize Court, by wliicjli the legality 
of the capture would then be determined and restitution and 
damages awarded if it proved to have been unlawful (h). Hence 
as between Stales that are parties to that Convention, it will now 
be open to a neutral State whose territory has been violated — in a 
case where the prize illegally captured is not liberated by the captor's 
State — either to make a diplomatic claim and thereafter to proceed 


(y) Art. 14. 

(*) Art. 16. 

(a) Art. 10. 

(ff) See pp. 268, supra, 314, infra. 
This Convention has been signed by 
forty -two States ; Great Britain signed 
it under reservation of Arts. 16, 17, 
and 18, but has not so far ratified it: 
see Table, App. xiv. infra. 


(a) Art. 1. 
id) Art. 2. 

(r?) Art. 3. 

(/) Art. 3. 

(y) This was proposed by Great 
Britain, but not adopted: see Pearce 
•Higgins, 461 et seq, 

(hr) Hi C., No. 12 of 1907, Arts. 
3,4. 
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as under the earlier law, or else to appeal directly to the International 
Prize Court, in .the event of that Court being established (0* But 
if the neutral State is not a party to tliat Convention, then its rights 
and obligations will continue to bo governed by the rules previously 
described Qc). A belligerent is forbidden to establish a Prize Court 
in neutral territory, or on a vessel lying in neutral waters (Z). A 
belligerent is also forbidden to use neutral ports and waters as a base 
of operations against the enemy; and, in particular, to erect there 
any wireless telegraphy station or other apparatus intended to serve ' 
as a means of communication with the belligerent forces on land or 
sea(m). But the neutrality of a State is expressly declared not to 
be affected by the mere passage through its territorial waters of 
warships or prizes belonging to a belligerent (n). Nor, indeed, under 
the general law, would a neutral State be warranted in forbidding 
the passage of warships through its littoral seas or through straits 
constituting a channel of communication between parts of the open 
sea(o). The Convention expressly recognizes that a neutral State 
may allow belligerent warships to employ its licensed pilots (p); 
although in principle it would seem that this should bo restricted to 
the navigation of its territorial waters (^). All restrictions or pro- 
hibitions imposed by a neutral State must bo applied impartially, 
subject, nevertheless, to tlie right of a neutral State to exclude from 
its ports and waters particular vessels that have violated its neutrality 
or refused to conform to its rules (r). The exercise by a neutral 
Stale of its rights under the Convention is not to be regarded as an 
unfriendly act by either belligerent («). Other provisions relate to 
the supply or export of instruments of war (Z), the fitting out or 
arming in neutral territory of ships intended for the service of either 
belligerent (w), and especially the treatment of belligerent warships 
and prizes neutral ports (a?) — ^all of which will come under 
consideration hereafter in connection with other aspects of neu- 
trality (p). 


(0 See H. C., No. 12 of 1907, 
Art. 3 (b); and p. 195, suyrfj, 

(/:) Supra, p. 294. 

(/) Art. 4; supruj p. 192. 

(m) Art. 5; and infra, p, 459; and 
see also No. 6 of 1907, Art. 3. 

(w) Art. 10. Turkey, however, 
signed the Convention subject to a 
special reservatiofi; as regards this 
Article, in relation to the Dardanelles 
and Bosphorus: see Pearce Higgins, 
468. 

(o) See vol. i. 149. 


(p) Art. 11. 

(^) Pearce Higgins, 469. 

(r) Art. 9. 

8) Art. 26. 
i) Arts. 6, 7. 

(«) Art. 8. 

(sp) Art. 13 et 8eq. 

(y) This Convention has been 
signM by thirty-nine States; Great 
Britain signed it, although under re- 
servation of Arts. 19 and 23, but has. 
not, eo far, ratified it; see Table, 
App. xiv. 
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«? DVT lES OF NEUTRAL STATES: | 

ABSTENTION. 

OONTBOVEESY BETWEEN DENMAEE AND SWEDEN, 1788. 

i [ Do Martens, Causes Cel^bres, iii,, 478; Annual Register, 1788, 292.] 

Case.] In 1788, during war between Sweden and Russia, Den- 
mark, acting in pursuance of certain prior treaties, and more 
particularly a treaty of 1781, furnished Russia with troops and 
ships in aid of her military operations against Sweden. Concur- 
rently, on the 23rd September, 1788, Denmark made a declaration 
to the efifect that notwithstanding such aid she still considered 
herself to be at peace with Sweden ; that such peace would not 
be' interrupted by the defeat of the Danish auxiliaries; and that 
under these circumstances it -was conceived that Sweden would 
have no cause of complaint so long as the troops and ships sup- * 
plied did not exceed the number stipulated by treaty. To this 
Sweden, on the 6th October, 1788, made a counter declaration to 
the effect that the doctrine put forward by Denmark could not be 
reconciled with the law of nations or the riglits of Sovereigns ; 
and that the Swedish Government accordingly entered its protest 
against such action;, although in order to prevent ai» ellusion of 
blood between the subjects of the two kingdoms, and having 
regard to efforts then being made to restore peace, that 
Government would in the circumstances rest satisfied with the 
declaration of the Danish Government that it had no hostile views ^ 
against Sweden. In the result, however, and on the threatened 
intervention of other Powers, Denmark first oidered her forces to 
withdraw from Swedish territory; and later, in July, 1789, agreed 
with the consent of Russia to abstain from any further action («). 

The duty of neutral States to abstain from furnishing military 
aid to either party to the war would seem to be an incident of the 
neutral relation so obvious and essential as to admit of no qualifica- 
tion. Nevertheless, it was for a long time subject jto a curious 

p (a) Althoi^h this was the main troversy, as to which ^see Westlake^ ] 

. iMue between the parties, other ^quesr ii. 177. ; 

arose in the coarse of the . con- ^ 
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toception, recognized alike by juristic opinion and in practic*e, under : 
which the furnishing of troops and military aid to one belligerent 
was treated as permissible, so long as the neutral was bound thereto 
by treaty made prior to and independently of the war. And this 
view is still held by some writers (b); but since the Swedish protest 
in 1788, which declared the rendering of military aid by a neutral- 
to a belligerent, even though stipulated for by prior treaty, to be a ? 
violation of the law’ of nations, it has been abandoned in practice. 
The action of Austria in 1864 — ^in authorizing the raising within her 
territory of forces in aid of the Archduke Maximilian after his 
acceptance of the crown of Mexico — ^is sometimes cited as an excep- 
tion to the otherwise uniform observance of this rule; although it 
really appears to have been rather in the nature of an alliance or 
intervention than a broach of neutrality (c). At any rate, under the 
law’ as it now obtains, the furnishing of military aid, in any shape 
or form, b 3 " a neutral government to either belligerent is wholly ' 
forbidden (d). 


TK^ CASE OF THE SWEDISH WAESHIPS, 1825. 

[De Martens, Causes C^l^bres, v. 229.] 

Case.] In 1825, during' the war between Spain and her American 
colonies, Sweden, wishing to reduce her navy, offered to dispose of 
six of her warships to the Spanish Govornniont, which did not, 
how’ever, accept the offer. Subsequently three of the vessels in 
question were sold to local merchants, who in tlieir turn resold 
them to an English firm. Before the vessels had been despatched, 
it was ascertained that they had been purchased on behalf of the 
Mexican Government, then in revolt against Spain. The Spanish 
Secretary of Legation thereupon complained of the transaction, 
and demanded that the sale should be rescinded. The Swedish 
Government, although originally inclined to uphold the transac- 
tion as bein^ within its legal right, nevertheless issued instructions 
to the officers appointed to take the vessels to England to await 
further orders. In consequence of this delay the purchasers 
appear, on their part, to have demanded a rescission, in which the. 

(^) Cited^ Hall, 589. Maximilian in his invasion: see. 

(o) It was protested against by the Wharton, Dig. iii. 551. 

United States, both as a breach* of (d) See 11. C., No. 13 of 1907/ 
neutrality and as an alliance with . Art. 6; and, on the subject generally, 

. . Hall, 589; Oppenbeim, ii. 889^ 
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Swedish Government acquiesced, with the result that the proposed 
sale was finally abandoned. 

Sweden, it will be observed, had sold the vessels bond fide and in 
ignorance of their ultimate destination; and her subsequent action 
the matter, with its implicit recognition of the correctness of the 
"Spanish coiitcntioii, may probably be said to mark the starting-point 
of the existing rule. This, as now embodied in the Hague Con- 
vention, No 13 of 19(17, forbids a neutral Power, whether directly 
or indiroctl}^ to supply a belligerent with warships, ammunition, 
or other war material (a). Under the customary law^ however, the 
precise scope of this rule was not so well ascertained. In October, 
1870, tlic United States Ordnance Department, acting under a prior 
resolution of Congress, sold by public auction a great quantity of 
surjdus war material, of which a largo proportion (6) was pui’chased 
by Franco, then at war with Germany, and paid for through the 
French consul. It having been alleged that this constituted a breach 
of neutral duty, the matter was referred for enquiry to a committee 
of the Senate, which reported in effect that the sale in question 
involved no violation of the neutral obligation, for the reason that 
the immediate purchasers were not the agents, or were at any rate 
not known by the United States Government to bo the agents, of the 
French Government. It was added, moreover, that, even if they 
had been such agents and if the fact had boon known, it would 
still have been law^ful for the United States Government, in pur- 
suance of a national policy adopted prior to the commencement of 
hostilities, to sell war material either to them or even to the belli- 
gerent sovereigns directly, so long as this was done in pursuit of its 
own interest, and without intent to influence the strife (c\ Despite 
this opinion, however, it would seem even under the custoniary law, 
that if, during war bet wen States, a neutral Government sells war- 
ships or war material, a strong implication will arise — having regard 
to the fact that such objects are not ordinarily required for private 
purposes — of a destination to the use of one or other of the belli- 
gerents; and that such a disposition will therefore constitute a breach 
of neutral duty towards one belligerent, if the ships or material in 
question come into the hands of the other, unless the neutral Govern- 
ment can show that all reasonable precautions were taken to prevent 
this(cc). Even where such a purchase has been effected before 
the outbreak of hostilities, it will be incumbent on® the neutral 
Government to refuse delivery during tho continuance of the 
war. It was in deference to these rules that the British 
Government, during the American civil war, stopped tho sale 
of its surplus warships, in view of the possibility of their 
purchase by one of the belligerents, acting through the medium 

(«) See Art. 6 ; and p. 305, infra^ (p) Sec Wharton, Dig.*' iii. 512 et 

(5) Iholuding some 878,000 muskets Beqa 
ana 55 oannon. (pd) As to the effect of the H. C., 

No. 13 of 1907, see infraj p. 305. 
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/■ of ]?rivate agents (i). Again, during the Russo-Japanese war, the 
- Argentine Government is< stated to have broken of! negotiations for 
the sale of certain of its war vessels on discovering that one of the 
negotiators, although purporting to be acting on behalf of Turkey, 
' was really acting in the interest of one of the belligerents (e). 

During the same war, however, several vessels belonging to the 
. North German Lloyd Co. and the Hamburg- American Co., some of 
which were under engagement to the German Government for service 
in war, were sold to Russia, and thereafter converted into armed 
V- cruisers . The legality of the sale was upheld by the German Govern- 
ment as a purely commercial transaction, and Japan does not appear 
to have made any protest (/). Nevertheless, it would seem that 
the sale to a belligerent of vessels which, even though belonging 
to private owners, are under engagement to the State for service 
in war and which cannot be disposed of without its consent, really 
constitutes a violation of the rule; for the reason that the neutral 
Government, in giving its assent, virtually becomes a party to the 
sale, and hence to the supply to one of the belligerents of an instru- 
mentality of war((gf). 


General Notes. — Acts which a Neutral State must itself abstain 
from domg. — ^Apart from obligations specially connected with neu- 
tral' territory, which have already been considered (h), the more 
prominent duties of a neutral State, in its public action, are these: — 

(1) It must not give armed assistance to either belligerent, a duty 
which is, as we have seen, now insusceptible of qualification (^) . 

(2) It must not — as the Hague Convention, No. 13 of 1907, 
now expressly provides — itself supply either belligerent, in any 
manner, whether directly or indirectly, with warships, am- 
munition, or war material of any kind (k ) ; which would appear 
to have the effect of making the obligation an absolute one, 
instead of merely conditional on due pi-ecautions being taken, 
as under the customary law (1). It is not, however, under any 
obligation to prevent such supplies being furnished by its sub- 
jects, or “to prevent the export or transit on behalf of either 
belligerent of arras*, munitions of war, or in general of anything 
which could be of use to an army or fleet” (m). Nor is it bound, 
“to forbid or restrict the employment on behalf of belligerents of 
telegraph or telephone cables, or wireless telegraphy apparatus, 
whether belon^g to it or to companies or private individuals ” (n). 

(3) Finally, it must not lend money to, or promote or guarantee any 

(rfVParl. Papers (1873), N. A. (%) Supra, m. 

No. 2, 104—106. , (Aj) Art. 6.* 

(e) T^ahashi, 486. (0 Supra, p. 304. 

(/) Takahashi, 488. (^) H. C., No. 13 of 1907, Art. 7; 

(p) See H.* C., No. 13 of 1907, H. 0., No. 6 of 1907, Art. 7. 

Art. 6; but see also Oppenheim, ik (n) Ibid, Art. 8; but as to re- 
844. Btrictioiifl, see supra, p. 299. 

(A) Supra, p. 298. 
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loan on behalf of, either party to the war. Henoe, as early as 1789, 
the United States Government, in sending a mission to the French 
Republic with a view to the settlement of certain differences then 
subsisting between the two Governments, instructed its envoys that 
in view of the war then prevailing between Great Britain and Franco 
no treat)" was to be pnrchased by loan of money or otherwise, on 
the ground that sucli a loan would violate the neutrality of the United 
States (p). But there is, as we shall see, no obligation to prevent 
such loans being made by neutral individuals, so long as they are 
made puiely as commercial transactions (g). 

The Duty of Impartiality. — Neutrality, as regards the public 
action of a State, also involves a duty of strict impartiality. This 
covers generally the equal treatment of both parties; and consists 
more particularly, as regards rights and restrictions that are dis- 
cretionary (r), in affording no right to one party that is* denied to 
the other, and in imposing no restriction on one that is not imposed 
on the other. And in such cases the neutral State is equally bound 
to see that a like impartiality is observed by its subjeds is). 


PBEVENTION. 

(i) THE ENLISTMENT OF MEN, AND THE ISSUE OF 
COMMISSIONS WITHIN NEUTRAL TERRITORY. 

CONTROVERSY WITH RESPECT TO THE ACTION OF 
H. GENET, THE FRENCH MINISTER TO THE UNITED 
STATES, 1798. 

[ American State Papers (Foreign Relations), vol. i. 47, 116, 148, 160; Wharton, 
Digest, iii. 646 et seq.; Moore, Digest, vii. 880, 886.] 

Circumstances leading to Controversy.] Soon after the out- 
break of war between Great Britain and France in 1793 the 

ip) See American State Papers, ii. giving its assent the Government 

201; and, on the subject generally, makes itself in effect a party to the 

Mall, 690; Oppenheim, ii. 430; transaction: see Wesffake, ii. 177. 
Westlake, ii. 177. (r) Such as the right to employ 

(7) Inf raj p. 267. Although in a licensed pilots or to deposit prises in 

case where the consent of a Govera- neutral ports; see 11. C., No. l3 of 

ment is required in order to legalise 1907, Arts. 9, 11, 23. 
the raising of*— or perhaps oven the (s) As to the impartial enforcement 
public dealings in — loans made by its of restrictions on the export or transit 

subjects to foreign States, it would of war material and the use of tele- 

seem that such consent cannot strictly ^aphio apparatus, if imposed, see 

be given to a loan raised on behalf H. C., No. 6 of 1907, Arts. 7 — ^9, and 

..of a' belligerent without involving the No. 13 of 1907, Art. 9. 
neutral State, for the reason that in 



Duties of Neutral States. 

President of the United States issued a proclamation of neutrality, 
which, amongst other things, prohibited United States citizens' 
from aiding or abetting hostilities that were then proceeding 
between the belligerents. Notwithstanding this proclamation, 
M. Genet, the French Minister accredited to the United States, 
on arriving at Charleston, proceeded to issue commissions to 
United States citizens ; to authorize the fitting out privateers, 
which were manned almost entirely by Americ3an residents ; and 
also to establish prize courts in United States territory. The 
British Minister thereupon complained to the United States 
Government; expressing his persuasion that the latter would 
regard such proceedings on the part of a foreign State as a 
violation of its neutrality, and demanding the restitution of all 
vessels which had boon captured by privateers sailing under 
M. Genet’s commissions and brought into the United States ports. 
In dealing with this demand, that Government was embarrassed 
both by the fact that there existed at the time no legislation in 
restraint of such proceedings, the powers of the executive rest- 
ing solely on the common law as supplemented by the law of 
nations; and by the fact that under a treaty made with 
Franco in 1778, during the War of Independence, France claimed 
the right of fitting out vessels and depositing prizes in the ports 
of the United States. Despite these difficulties the Government 
expressed its disapproval of the practices complained of (a), and 
promised the British Minister that in future steps would be taken 
to prevent them. In pursuance of this undertaking it informed 
the French Government that recruiting in United Statas territory 
was forbiddeii(6); and notified M. Genet that **the granting of 
military commissions within the United States by any other 
authority than their own ” was an infringement of their 
sovereignty (^) ; whilst it also took the necessary stops for restor- 
ing aU prizes found within the United States jurisdiction, which 
had been taken by vessels illegally commissioned or recruited. 

(o') Save that, as regards a complaint with mere commercial transactions, 
of the sale oi^arms and war material (6) 16th May, 1793. 

by American citizens to French agen^ (o) 6th June, 1793. This commu* 

it took up the position that its citizero nication was formally addressed to the 

were free to make and vend such arti- U. S. Minister in France, but a copy v 

cled'and tiiat it could not interfere was sent to M. Gendt. 

x2 ■ ■' 
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^ This led to a remonsltxahce qn the parit of tihe French Minister, who 
^ .claimed, under the treaty of 1778, a ri^htof arming and enlisting 

* men in United States ports ; but this interpretation of the treaty 
- r was denied by the United States Government, and the recall of 

M. Genet was soon afterwards demanded. In a communication 
^ ‘ made on the 16th August, 1793, through its Minister in Paris, 

^ the United States Government further declared that “the right 
•V; of raising troops, being one of the rights of sovereignty, and con- 

• sequently appertaining exclusively to the nation itself, no foreign : 
! Power or person can levy men without its consent ; and that if 

the United States have the right to refuse permission to arm vessels 
and raise men within their ports and territories, they are bound 
i : by the laws of neutrality to exercise it.’* Acting on this view the 
" Government issued instructions forbidding the furnishing of any 
equipment of a nature solely adapted for war, and also forbidding 
: the enlistment within its territory of inhabitants of the United 
; States (d). 

This enunciation of neutral duty probably went fartlior than 
the usage of States at that time lequired. Nevertheless, if taken 
in conjunction with the action that followed, it may be said 
J to mark the starting-point of the existing ruijes on the subject 
^J’iqf illegal enlistment and armament in neutral territory; just 
M at a later time the Alabama dispute and the incidents to 
which it gave rise may be said to have laid the foundaflton of the 
; existing rules with respect to illegal shipbuilding. Indirectly, also, 
it led to the passing of the United States Neutrality Act, 1794, 
f which in its turn became the foundation of the neutrality legisla- 
;; tion which now obtains in both the United States and Great Britain. 

^ The immediate cause of the Neutrality Act of 1794, however, lay 
in the discovery, through the action of the Courts, that the existing 
law as regards the enforcement of the duties to which the Govern- 
ment stood committed was inadequate. In the case of Gideon - 
Henfield (Whart. St. Tr. 49), the defendant, who was a United States t; 
citizen, had enlisted on one of the privateers illegally* fitted out by 
: M. Genet and had thereafter taken part in the capture of a ? 

British vessel; for this he was subsequently indicted at the instance 
' of Ihe Government, but was, under the law as.it then obtained and 
: hence under the only ruling open to the Court, acquitted. This ac- 
r; quittal was treated by tiie French Minister and his friends as entail- 
^ mg on the Govemihent the obloquy of having attempted to enforce 
measures which the law did not warrant. In consequence of this the 

■ ■ ■■■ 

See Wheaton (Dana), -215, .n., at p.. 439.. ^ ■r':/z 
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Piesident ap)pealed to Cong^ss for special legislation on the sub- 
ject. This led to the parsing of the first Neutrality Act of 1794, ' 
which, after remaining in force for a considerable time, was replaced 
by the Neutrality Act of 1818 (e). This example was not without 
its effect on Great Britain, where there had previously been no true 
or adequate neutrality laws (/); and led soon afterwards to the pass- 
ing of the Foreign Enlistment Act of 1819, which was in its turn, 
alSiough at a much later date, replaced by the Foreign Enlistment 
Act of 1870. This legislation has, as we shall see, exerted a marked 
influence both on international usage and convention {g). 


Generai. Notes. — The Enlistment of Forces in Neutral Territory. 
— The duty of a neutral State to prohibit the levy of men witliin 
its territory for the service of either belligeronit, came, as we have 
seen, to be fully recognized, even under the customary law(h.). 
In affirmance of this, the Hague Conventioni No. 5 of 1907, now . 
expressly declares that corps of combatants must not be formed, 
nor recruiting offices opened on the territory of a neutral Power, in 
the interest of the belli^rents (i), and that it is the duty of a 
neutral Power to prohibit this 0c) . A neutral Power will not, 

however, incur responsibility merely by reason of persons cross- 
ing the frontier singly in order to enter the service of a belli- 
gerent (^); but it would be expected to prohibit or take precautions 
against any such movement on the part of a consideraMe body of 
its subjects (m) . It is sometimes laid down that a belligerent war- 
ship may lawfully ship in a neutral port a sufficient number of 
men to eqpble her to navigate safely to a port of her own country (n ) ; 
but although she may take stores or fuel for this purpose, it would 
seom that any addition to her crew from neutral sources must now ' 
be legarded as illegal (o). 

Cc) Infra, p. 377. 

(/) Infra, p. 371, n. W- 

(< 7 ) Infra, p. 343-4; and on the 
subject generally, Taylor, 643, 644, 646 
et seq. 

(A) Supra, p. 308; Taylor, 667 et 
seq. 

(%) Art. 4. • 


(JL) Art. 6; although even this is 
sometimes forbidden by municipal 
law. 

(m) This both by implication, of 
Art. 6, and under the customary law; 
see Taylor, 669. 
in) See Hall, 693. 

(o) See H. C., No. 13 of 1907, 
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(ii) THE ISSUE FROM NEUTRAL TERRITORY OF 
HOSTILE EXPEDITIONS. 

THE TEECEIRA AFFAIR. 

[1880; Hansard, N. S. xxiii. 737, xxiv. 126; Philliinorc, iii. 287.] 

Facts.] In 1827, Don Pedro, the then King of Portugal, having 
elected for the crown of Brazil, formally renounced the tlirone 
of Portugal in favour of his daughter Donna Maria, and ap- 
pointed his brother, Don Miguel, to the office of llegent. In 
1828, Don Miguel caused himself to be proclaimed King, 
with the result that the country fell into a state of civil 
war. In the struggle that ensued. Great Britain, notwithstanding 
that her intervention was requested both by Brazil and by the 
adherents of Donna Maria, maintained a strict neutrality {a ) . 
Subsequently a large number of Portuguese refugees, most of 
them military men, arrived in England, and thereupon began to 
provide ships and to collect and organize men, as for the purpose 
of a military expedition. The British Government, suspecting 
that this movement was directed against the Government of Por- 
tugal with the cognizance of that of Brazil, and regarding this 
as a violation of its neutrality, gaVe notice to the Jlrazilian 
Minister that the setting forth of such an expedition would not 
bo permitted ; but in reply an assurance was received that both 
ships and troops were about to proceed to Brazil. In view of 
this assurance, four vessels, having on board 652 officers and men 
under the command of General Saldanha, but unarmed and appa- 
rently destined for Brazil, were allowed to leave Plymouth. 
Subsequently it came to the knowledge of the British Government 
that the expedition was in fact destined for Terc^ira(6); that 
arms, which had been sent on from another port, were awaiting it at 
or near Terceira ; and that its real object was to attempt from 
thence a reconquest of Portugal in the interest of Donna Maria. 
Thereupon a small naval force under Captain Walpole was des- 

• 

(a) An intervention, indeed, oo- wm brought to an end by the Fortu- 
ourr^ owing to certain attacks on gurae Qovernmont making amends. 
British and French subjects, but this Cb') A Portuguese possession which 

had remained loyal to Donna Maria^ 
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patofhed to Teriaeira, with instructions to prevent the expedition 
from landing, and to use all necessary force for that purpose. 
The expedition under General Saldanha was not, in fact, over- 
taken until it had arrived in Portuguese waters; but in the result, 
and after some display of force by the British commander (c), it 
was prevented from disembarking, and thereafter, and notwith- 
standing the protests of its leaders, escorted back to Europe. 

Proceedings in Parliament.] The legality of these proceed- 
ings was subsequently questioned in the House of Commons, on 
the grounds (1) that the expedition consisted of unarmed mer-' 
chantmen, unaccompanied by any naval force, and without arms 
or munitions of war ; (2) that the actual interception of the 
landing of the expedition at Terceira constituted a violation of 
the sovereignty of a foreign State ; and (3) that the subsequent 
coercion and exercise of control over it on the high seas constituted 
an assumption of jurisdiction which was neither warranted by the 
necessity of the case nor sanctioned by the law of nations. In 
the House of Lords the legality of the proceeding was challongod 
on similai- grounds ; whilst its propriety was also questioned on 
the ground of its having been directed against tlie unarmed sub- 
jects of a Sovereign whose rights wore favourably regarded by 
Great Britain. In vindication of the action of the British 
Government it was contended (1) that a warlike expedition had 
in fact been fitted out on British territory ; (2) that it had been 
equipped and allowed to leave oiJy under cover of a fraudulent 
pretence that it was destined for Brazil ; and (3) that Great 
Britain was therefore bound by her duties as a neutral to prevent 
it from disembarking, even in a harbour of the Queen of Por- 
tugal’s dominions. In the result the action of the Government 
was approved by a majority in both Houses ; although the reso- 
lution moveS in the House of Commons — in so far os it affirmed 
the illegality of the methods actually employed — is commonly 
regarded as a correct exposition of the law. 

The twp questions in issue in this case were — (1) whether the 
expedition in question constituted a “ hostile expedition ” such 

(c) One Bliot only was fired, with the result that one member of the expedition 
was killed and another wounded. 
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; as a neutral State (d) was bound to prevent; and (2) Whether; 
Great Britain was justified in intervening at the time and under 
the circumstances described. With respect to the former question, 
it is clear that the proceedings had all the characteristics of 
a hostile expedition. Ships had been provided and men collected and 
organized in neutral territory, and had subsequently been despatched 
therefrom,. with the intention, there formed, of ,eJigagiiig in hostilities 
against a friendly Government; and, although the expedition was 
unarmed at the time of starting, it appears that the requisite arms 
were forwarded as merchandize from another port with a view to 
their subsequent employment by the forces in question. But 
apart from this, and even if the arms had been provided locally 
and after the landing of the expedition, it would none the 
less seem that the expedition was one which a neutral State 
was bound to use all necessary diligence to prevent and detain. 
With respect to the second question, however, it seems that oven if 
the expedition was an illegal one, the intervention os it actually 
occurred was altogether irregular; and tliat the British Govern- 
ment attempted to remedy the consequences of its previous lack of 
caution by proceedings, which involved at one time an infringement 
of the territorial rights of a foreign Sovereign and at another an 
illegal assumption of jurisdiction on the high seas(0). 


General Notes.-— Expeditions . — A neutral State is bound 
to prevent the preparation within its territory or jurisdiction of 
any military expedition or enterprise directed against the territory 
.or Government of a friendly Power. The essentials of such an 
expedition would appear to be — a collection or combination of men, 
organized on neutral territory, with some immediate or ultimate 
provision for their armament (/), undertaken with a view to some 
proximate act of war against a friendly Power (igr). And this will 
be so even though the members of such a combination are not, on 
leaving neutral territory, sufficiently organized or equipped to be 
able to engage in immediate hostilities (h). Nor will it matter that 
the combination was effected in small units, or at different places in 
the same territory, so long as it forms part of one scheme and its 
members are capable of proximate combination; although this may. 


(d) For althongh .there was not forms part of the scheme originally 
strictly an international war, both planned there, 

parties were recognized as belli- (y) See Taylor, 679; but see also 
gerent. Bernard, Neutrality of Great Britain 

(c) As to seizures beyond territorial during the American Civil War, 399, 

waters — for breaches of municipal where the essentials given differ some- 

law, see vol. i. 169, and for breach what from those suggested in the text. 

Of neutrality, Itata, Moore, Int. (h) See Wiborg v. U. 8, (168 U. S. 
Arb. iii. 3067; and p. 379, infra. at 668), although this decision was 

r.; ' (/) The armament itself need not be strictly on a question of municipal r 

^.neutral territory, so long as it::iVlaw> 
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■ of course, render detection and proof of delinquency more difficult. 

^ : But the departure from neutral territory of individuals, even though 
: in considerable numbers and on a belligerent destination, who are 
wholly unorganized and not acting in combination with each other, 
will not constitute a hos-tile expedition. So, when in 1870, during 
the Franco-German war, a French steamer, left New 

York, having on board some 1^00 conscripts for the French army 
together with a large quantity of rifles and cartridges, the United 
States Government rightly refused to interfere; holding that the 
Conscripts were not an organized force, and that the munitions of war 
were merely contraband (i). In any case, moreover, having regard 
to the fact that the true character of such expeditions is usually dis- 
guised or concealed until they have left neutral territory, the re- 
sponsibility of the territorial Power would appear to be limited to 
ciises whore it either was, or by the exercise of reasonable vigilance 
might have become, aware of the illegal use to which its territory 
was being put(fc). For neither in this, nor in any other case not ^ 
covered by positive rule, can a neutral State justly be hold respon- 
sible for acts done within its territory which only be(X)mo noxious 
by reason of some subsequent combination outside, unless there was 
at the time sufficient evidence of the contemplated illegality to put 
the neutml Government on its guard and ^ justify its interven- 
tion (i). 

The Passage of Troops oxier Neutral Territory . — Akin to this is 
the duly of a neutral State to forbid tlie passage of troops belonging 
to either belligerent through its territory. This rule, altliough only 
gradually established (m), is now fully recognized, both under the 
customary law(w)» and by the Hague Convention, No. 5 of 
1907 (o). So, in 1870, during the Franco-German war, Switzerland 
denied passage through her territory to bodies of Alsatian oonsoripis 
for the French army, notwithstanding that they were without arms or 
uniforms. During the same war Belgium, also, on the protest of 
France and after consulting Great Britain, refused to allow Germany 
even to pass her wounded across Belgian territory, on the ground 
that this would have facilitated the passage into France of efficient 
troops by the routes thus set free. In 1877, indeed, Roumania, during 
the Russo-Turkish war, granted passage over her territory to Russian 
troops, but this was really only a prelude to joining Russia in the 
war. The grant of passage by Portugal in 1899, during the South 
African war, t8 the British colonial troops which had boon landed 
at Beira and the question of its legality have already been dis- 

(i) See Hall, 603; and Wihotg v. now the subject of special rules, as to ■ 
V . S, (163 U. S. 632). ^ which see p. 344, infra. 

(k) On the subject generally, see (1) See Hall, 604 et seq.j and, now, : 
Westlake, ii. 192 et seq. ; and Taylor, H. 0., No. 6 of 1907, Art. 6. 

678 et seq. '^e American cases axe (m) Taylor, 669; Hall, 694. - j 

erummarized in Moore, Digest, vii^ (n) Subject to some occasional aber- ' 
§ 1299. The question of the flttii^ rations not purporting to rest on any ' 
out and despatch of aimed vessels is basis of right. 

. (o) hxt, 2, 



314 Cmes and OpinionB on International Law ^ 


cufl8ed(p'). The Hague Convention, No. 5 of 1907, now expreesly 
forbids belligerents to move across the territory of a neutral Power 
either troops or convoys, whether of munitions of war or supplies(g); 
but at the same time declares that a neutral State may authorize 
the passage over its territory of the wounded or sick belonging to 
either belligerent on condition that tJae trains bringing them shall 
carry neither combatants nor material of war (r). 

Asylum in Neutral Territory . — In relation to land warfare, tlie 
question of asylum may arise either as regards belligerent forces 
in the mass, or isolated refugees, or prisoners of war. As regards 
belligerent troops that seek refuge in neutral territory, under Uie 
customary law the neutral State was under no obligation to receive 
them, although it was at libeity to do so if it thought ht, on condi- 
tion of disarming and interning them in such a way as to prevent 
them from taking any further part in the war; the conditions of 
their reception being usually regulated by special Convention. So, 
in 1871, when the remnant of General Bourbaki’s army, comprising 
some 85,000 men, sought refuge from the enemy by passing across 
the Swiss frontier, they were allowed to remain on condition .tlia,t 
they should be disarmed and interned, and that tlie cost of their 
maintenance should be defrayed by the French Government on the 
conclusion of the war(s). As regards individual refugees, under 
the customary law a neutral State W8U3 also bouiid to disarm 
them and to adopt measures for preventing them from rejoining 
their own forces (^); although in this case the difficulty of detection 
was greater and the obligation consequently not so uniformly, 
observed (m). As regards prisoners of war, under the customary 
law these, whether brought into neutral territory by their captors 
or reaching it after escape, were deemed in either casg to recover 
their liberty; although the territorial Power was bound to take 
all reasonable precautions to prevent them from rejoining their own 
army (a;). In certain particulars, however, the conditions on which 
asylum may be granted are now defined by the Hague Convention, 
No. 5 of 1907. As regards fugitive troops, this Convention provides 
that the neutral State shall intern them if possible at a distance 
from the theatre of war, keeping them in camps, or even in fortresses 
or other places assigned for that purpose, with discretion, however, 
to leave the officers at liberty on giving their parole not to leave 
neutral territory without permission (y). In the absence of special 
Convention the neutral Power is requir^ to supply Hiem with food, 
clothing, and such relief as the dictates of humanity may require; 


ip) See vol. i. Ill; and on the sub- 
ject generally, Hall, 594 et %eq,; and 
Taylor, 669. 

iq) Art. 2. 

(r) Art. 14. 

(s) These terms having been em- 
bodied in a Convention made between 
the French commander. General. 


Clinchant, and the Swiss commander, 
General Herzog: see Taylor, 672; 
Oppenheim, ii. 415. 

G) That is, from neutral territory. 
^ (ti) See Oppenheim, ii. 413. 
fa?) See Oppenheim, ii. 410. 

(y) Art. 11. 
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all incidental expenditure being reimbursed to it by the Government 
to which they belong on tlie restoration of peace ( 2 ?). As i-egsurds 
prisoners of war who escape into neutral territory, the same Con- 
vention provides that a neutral Power which leceives them must 
leave them at liberty; but if it allows them to remain in its territory 
tiieu it may prescribe their place of residence. And the same rule 
is applied also to prisoners of war who are brought into neutral 
territory by a belligerent force which itself takes refuge there (a). 
Wounded and sick belonging to one belligerent who are brought 
into neutral territory by the otlier will cease to be prisoners 
of war; but they must be so guarded by the neutral Power as 
to ensure their not taking any further part in the war (6). A 
similar duty will devolve on the neutral Power with respect to 
the sick or wounded of either army who may be committed to its 
care(c). The provisions of the Geneva Convention also apply to 
sick and wounded interned in neutral territory (d). The question 
of asylum in relation to sea warfare will be considered hereafter (e). 


(iii) THE USE OF NEUTRAL TERRITORY AS A 
BASE OF OPERATIONS. 


CONTROVERSY BETWEEN FRANCE AND JAPAN WITH 
RESPECT TO THE USE OF FRENCH PORTS AND 
WATERS BY THE RUSSIAN FLEET DURING THE 
RUgSO-JAPANESE WAR. 

[1905; Ilershoy, International Law and Diplomacy of the Russo- Japanese 

War, 188—198.] 

Voyage of the Russian Fleet to the East.] On the 16th 0(3tobcr, 
1904, the first division of the Baltic Fleet, comprising a laige 
force of battleships, cruisers, and auxiliary vessels, under the com- 
"mand of Admiral Rojdestveusky, sailed from Libau for Vladi- 
vostock. On the 15th February, 1905, this w^is followed by a 
second division, made up of less effective vessels, under the 
oommand of Admiral Nobogatoff (a). This undertaking, involv- 


(«) Art. 12 . 

(«) Art. 13. 

(6) Art. 14. 

(<;) The terms used are ** the other 
army”: see Art. 14; but the sens^ 
is conceived to be as stated in the 
text. 

(d) Art. 15. 


(e) See p. 357, in/r//. 

(a) The total force included ei^ht 
battleships, ^ree coast defence sh^s, 
and nine cruisers, together with hos- 
pital ships, rej^airing ships, transports, 
and other auxiliaries, having on board 
some 18,000 men. 
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ing as it did a sea journey of some 17,000 miles, with the risk of 
incidental hostilities, and without the aid of aijy national port 
for the procuring of supplies or for refitment or repairs', 
rendered it necessary to rely for these purposes either on the 
hospitality of neutral ports, or on vessels which accompanied 
the fleet or were sent to meet it at various stopping places. ^; 
Admiral Eojdestvensky's fleet, after stopping ^,t Cherbourg in 
France, and Vigo in Spain, arrived at Tangier on the 
1st November. There the fleet again divided; one division under. 
Admiral Foelkersahm proceeding to Madagascar by the Suez 
Canal, and coaling at Algiers and Port Said ; whilst the other, under 
Admiral Rojdestvensky, proceeded by the Cape of Good Hope, 
coaling at Dakar in French West Afric^a and at Swakopmund in 
German South-West Africa. These divisions subsequently re- 
united ; ■ and thereafter the whole fleet remained at Nossi-Be in 
Madagascar, for the purposes of drill and training, from the 
5th of January to the 16th of March ; anchored, indeed, outside 
the three mile limit, but maintaining nevertheless close commu- 
nication with the shore, and receiving from tliere supplies other 
thaji coal (6); a proceeding which gave rise to much dissatisfac- 
tion on the part of Japan. On the 12th April the fleet arrived 
at Kamranh Bay in French Indo-China, whore it remained 
for ten days, taking supplies of coal and provisions from colliers 
and transports, although coal is said also to have been obtained 
from a depot previously established by Russia near Saigon (c) . 

In consequence, apparently, of the representations which had 
meanwhile been addressed to the French Government by Japan, 
the Russian fleet was required to leave Kamranh Bay on the 
22nd April, but it appears to have remained off the coast, and^ 
even to have taken up its station at Hon-hoye Bay, a de^- 
. water harbour about fifty miles north of Kamr^h Bay, until 
liie 8th of May, when it was reinforced by the arrivar of the 
second squadron under Admiral Nebogatoff. After this it pro-' ^ 
oeeded on its voyage until, on the 27th May, 1905, it woe z 
encountered and almost completely destroyed by the Japanese fleet 
in the Straits of Tsushima. • 

ih) liiis was furnished by colliers Mtached to the fleet or sent to meet it. 

Zv ; (o) See Hersh^, 198. ' V 
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Controversy.] Japan meanwhile made a formal protest to the 
■ French Government against the use that had been made of French 
territory and waters, and the consequent violation of French 
neutrality, by the Russian fleet in the course of its voyage to the 
East. More particularly, complaint was made of (1) the treat- 
ment accorded to the fleet in the matter of the coal supplies; 

(2) the fact that it had been allowed at various places to effect 
repairs ; (3) the use of French waters for strategical purposes^ 
such as the junctions of the fleets ; and, more especially (4) the 
use of French territory and watere £is a base of operations. 
The Japanese protest concluded by pointing out that although 
Japan did not ignore the complexity of questions of maritime 
neutrality or France’s predilection for her own particular rules, 
she nevertheless considered thattho aid given to Admiral Rojdest- 
vensky had, owing to defective' surveillance, greatly assisted his 
mission as well as his advent into the Chinese seas. France in 
reply contended in effect — (1) that the Russian Fleet had never used 
the privilege of coaling at French ports, except at Algiers, where 
a small supply was taken by two torpedo boats ; (2) that the 
repairs allowed to be made at Cherbourg and Majunga in Mada- 
gascar were not in excess of what international practice allowed; 

(3) that the junctions of the various Russian squadrons had not 
been effect^ in French waters; and (4) that French territory and 
waters had not been allowed to be used as a base of operations, 
for the reason that there had been no continuous use. It was 
further pointed out that it was Admiral Togo’s choice of a field 
of battle that had led to the Russian stay in French waters, 
and that if Admiral Togo had decided to meet the Russian fleet 
in the Red Sea, Japan would have profited by the same advantages 
as the Russians had enjoyed; whilst Japan herself had previously 
made a similaa use^of neutral waters both in the Philippines and 
the Dutdhi Indies. 

The limits within which a maritime belligerent may use neijitraJ 
ports and waters for supplies and repairs will be considered in detail 
hereafter. At this point it will be sufficient to notice that even 
a use that would be otherwise permissible will become illegal 
if it i6 so constant or prolonged or occurs under such circum- 
stances, as to indicate that the belligerent is really using the 
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neutral territory as a “ base of operations ” against his foe. Apply- 
ing this principle to the prooce’dings of the Russian ‘fleets, one cannot 
fail to perceive that, although some other peutral ports were re- 
sorted to, there was throughout a deliberate selection of ports in 
French territory; and tliat there was a prolonged use of some ports 
as well as a repeated use of different ports of the same State. More- 
over, even though the training of the crews, the shipping of supplies, 
and the junction of the squadrons, may have taken place outside the 
three-mile limit, there can be Uttle doubt that these operations 
were greatly facilitated by the communications that were maintained 
with and through French territory; whilst it is probable that some 
supplies of coal, at any rate, were irregularly obtained (e). Without 
such a ixse of Frenoli territory, in fact, it is unlikely lhat the 
Russian fleet would have readied Eastern waters even in that limited 
state of preparation and equipment which it had attained prior to 
the battle of Tsushima. The exact limits of neutral duty in this 
connection were not, indeed, at the date of these occurrences, so 
well defined as they have since become; but, even if wo make due 
allowance for this, the facilities afforded to the Russian fleet appear 
to have gone beyond the limits* conceded by any usage reasonably 
consistent with the objects of neutrality. Nor can the lack of ade- 
(juato municipal jx^gulations*, or default on the part of the local 
authorities, in such a case, exempt a State from its inter national 
responsibility. Equally inconclusive is the plea put forward that 
similar privileges would have been at the disposal of Japan; for, 
as we have seen, no aid or privilege inconsistent with strict neutrality 
can be extended to one belligerent on the plea of being equally 
available to the other (/). 


Gkneral .Notes. — The use of Neutral Territory as a Base of 
Operations : (i.) In Land Warfare , — In general a “base of operations” 
denotes a place or a local position which, in military or naval opera- 
tions, servos as a point of departure and return, with which a con- 
nection may be kept up, and which may be fallen back on in case 
of need for shelter or supplies or a renewal of operations (g). And 
it is in this sense that the term is used in relation to the question of 
neutral duty in land warfare. As regards war on land, the duty of 
a neutral State to prohibit such a use of its territory was fully 
recognized under the customary law. Hence the'Hag^ie Convention, 
No. 5 of 1907, does not expressly deal with this question, save for' 
forbidding the collection of forces on neutral territory, and its use for 
the purposes of belligerent communication (h). The duty of a State 
in this regard extends by analog also to the case where hostilities 
are threatened or carried on against a friendly Power in the course 

(c) Supra, p. 316. I. iii. 18, cited Hall, 599, and Taylor, 

(/) Supra, p. 281. 979. ^ ' 

(g) See Moore, Int. Arb. iv. 4100: (A) See Arte. 3, 4; and p. 299, 

. Jomini, PrSeis de VArt de la Guerra,; aupra^ 
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of civil war or insurrection, even though in strictness there may be 
no subsisting relation of neutrality. It is indeed in such cases that 
instances of its breach in modern times have been most frequent. 
The United States, for instance, may bo said to have been guilty 
of a violation of this duty as against Great Britain in 1838, and 
again in 1866, in allowing the Fenian insurgents to collect and 
organize their forces on American territory, to make descents from 
there on unprotected parts of Canada, and to retire there when de- 
feated (0- 

(ii.) In Sea Warfare , — In maritime war, the term “base of opera- 
tions” must, in view of the peculiar conditions of sea warfare, 
probabl}' bo regarded as having a somewhat wider meaning. The 
Hague Convention, No. 13 of 1907, following the second rule of the 
Treaty of Washington, 1871 (A;), provides that belligerents are for- 
hidden to use neutral ports and waters as a base of operations against 
their adversaries (Z); and further requires the neutral State to exer- 
cise such vigilan(*e as the means at its disposal permit to prevent 
any violation of this- rule (m) . Some applications of this rule are 
sufficiently obvious. If, for instance, a belligerent cruiser were to 
take up its station in neutral waters for the pui^pose of making 
descents on passing vessels this would eonstituto an illegal use of 
neutral territory, and, if knowingly suffered by the neutral, also a 
breach of neutral duty towards the other belligerent (w). Beyond 
this the terra “base of operations,” in sea warfare and in relation 
to the question of neutral duty, would appear to include any place 
or local position which is used by a maritime belligerent for the 
purpose of preparing some hostile operation or succo.ssion of opera- 
tions against, the enemy, even though it may not serve or be 
intended to serve for the purposes of leinforcernents or as a 
refugo in defeat. It eoimotes, however, a use which is eitlier pro- 
longed or repeated (o). Hence it will not extend to the mere taking 
of supplies on a paitieular occasion, however needful these may be for 
some subsequent operation of war; for this would render a neutral 
State responsible for consequences which it could not foresee at the 
time (p). But in maritime war it would seem that neutral territory 
may bo regarded as serving as a base of operations if a belligerent 
is allowed to make a repeated use even of different ports or places 
In the same country. If this be so, then a use of neutral territoiy 

(i) See Hall, ^15, n. As to the (m) Art. 25. 

organization of nlibustering expodi-' (n) See Oppenheim, ii. 401 ; Moore, 

tions in the United States against Digest, § 1301. 

Cuba, see Wheaton (Boyd), 686 et (o) It differs from a use of neutral 

; and for diplomatic aisCuraions territory for the preparation of a hos- 

In regard to them, Moore, Digest, tile expedition — ^although one often in- 

§ 1300; and, os to the use of Greek eludes the other — both in this respect, 

territory for feeding the insurrection and in so far as it does not necessarily 

against Turkey in Crete, Hall, 599. involve any combination of previously 

(A;) Infra, p. 326. disconnect^ units. 

(J) See Art. 5; and as to the erec- (p) For an instance of such a oon- 
tion of wireless telegraphy apparatus, tention, see pp. 335, 838, infra, 
p. 299, supra. 
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and its resources, which would be permissible if each oocasidh were 
considered separately, may become illegal, and may constitute a use 
of that territory as a base of operations, if it can be shown that 
such a uso was constantly repeal^ for tlie purpose of carrying out i 
some particular naval operation (g). If, again, a neutral State 
habitually allows one belligerent to disregard recognized restrictions 
as regards the use of its ports and the taking of supplies of fuel 
or provisions, it will be open to the other belligerent to treat these 
breaches, when taken togethier, as evidence of the more serious 
delinquency of allowing its territory to be used as a base of 
operations. 

. The prohibition of the use of neutral territory as a base of com- 
munication by the erection of wireless telegraphy stations, or any 
similar apparatus, has already been referred to(r). 


(iv) THE CONSTEUCTION AND EQUIPMENT OF 
VESSELS OF WAR IN NEUTRAL TERRITORY. 

THE GENEVA ARBITBATION AND AWARD. 

[1872; Moore, Int. Arb. i. 495—682, iv. 4067—4178; Pari. Papers, N. A., 1872; 
Papers relating to the Treaty of Washington, 1872—3; Wheaton (Dana),. 
667—580.] 

leading to Arbitration.] During the American 
civil wax, the United States Government on various ocoasions 
made representations to the British Government with, respect to 
certain acts of unfriendly or unneutral conduct alleged to have 
.been committed by the latter, and also with respect to a variety 
of acts alleged to have been committed by persons within its 
territory and jurisdiction in violation of its neutrality. Th<^ 
nature and history of these charges, in so far as they concern the 
= recognition by Great Britain of the belligerency of the Southern 
Confederacy, have already been considered (c). Other charges,, 
which proved to be the main foundation of the American case 
in the arbitration that followed, related to the construction 
and equipment in British territory and the treatment in British 
: ports of certain vessels, which had carried on hostilities in the 

(< 7 ) As indeed occurred in the use (r) See pp. 299, 301, supra; H. C., 
of French ports by the Baltic Fleet. No. 18 of 1907, Art. 5; and H. C.; 

; For a prohibition, on this ground, of No. 6 of 1907, Art. 8. 

I on otherwise permissible use of neutral / (o) See vol. i. 62 et seq, 

. ..... . 
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cause of the Confederacy and committed extensive depreda- 
. tions on American commerce. With respect to these vessels, 

' Mr. Adams, the United States Minister in London, had on several 
occasions brought under the notice of the British Govern- 
ment facts tending to show that British neutrality was being 
abused by the agents of the Confederacy. More particularly, 
information had been furnished tending to show that vessels 
already constructed in the United Kingdom were about to be 
despatched in the service of /the Confederacy (ft); that contracts 
for the construction of similar warships had been placed there 
through the agency of a Liverpool firm ; and that the latter was 
arranging a Confederate loan for the purpose of carrying them 
out (c ) . In some of the cases which were thus brought under its 
notice the British Government intervened with success (d ) ; in 
other cases it intervened, but met with a rebuff at the hands of 
the Courts (c); whilst in other cases it deemed the evidence in- 
sufficient, and either refused to intervene, or failed to intervene 
in tirac(/). Nor did it see its way, at the time, to amend the 
municipal law on those subjects, 08 requested by the United Slates. 
In April, 1865, when the war was nearing its close, those and other 
alleged violations of neutral duty were made the subject of a * 
formal claim for damages on the part of the United States. 
Thereupon a long correspondence, extending over several yeois, 
ensued between the two Governments. The position taken up by 
the respective parties was in substance as follows : In support of 
its claims -which came to be known generically os “the Alabama 
claims” — it was contended by the United States Government — 
(l)that the recognition by Great Britain of the Southern Con- 

(d) As in the case X>f TAe Florida, (e) As in Att.-Qen, v. Sillem (2 
ill February, 1862; The Alabama, in II. & C. 431), where the defendants 

June, 1862; and The Alexandra, were chafed, under sect. 7 of tiie 

which was the 8i]()ject of proceeding Foreign ^listment Act, 1819, with 
in Att.-Gen, v. Sillem (2 II. & C. illeffally fitting out The Alexandra 
431). with a view to jner employment against 

(o) This was in Februarjr, 1863. a friendly Power; the defendants 

(d) As in the ease of certain iron- being acquitted, on trial, under a 

' clad rams, built b^ Messrs. Laird & direction requiring animus bellige- 
Co., which wore seized and ultimately rendi as a condition of liability, whilst 

. taken over by the Government. an application for a new trial was 

Various prosecutions were also insti- refused. 

tuted against individuals under the> (/) As in the case of The Alabama 
^ Foreign Enlistment Act, 1819. herself: see p. 332, infra* 
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federaoy had been premature and unwarranted, and had to some 
extent brought about a state of things ^frhioh made possible the other 
illegalities complainod of; (2) that the measures taken by the 
British Government to prevent the sailing from British ports, of 
vessels which had been fitted out and equipped there in violation of 
its neutrality were tardy and feeble, as well as ineffectual, and that 
it was immaterial to the United States whether this arose through 
mistake or defect of law or bad faith or incapacity of officials; 
(3) that Great Britain did not seize or disarm these vessels on 
their subsequently coming into British ports, as she was entitled 
to do ; (4) that the British Government had refused even, to propose 
any amendments in the neutrality laws after their inefficiency had 
been proved ; (5) that the British Government had neglected or 
refused to prosecute the agents of the Confederacy who were 
residing in England and openly engaged in illegal practices, even 
though abundant evidence of these had been furnished ; and 
(6) that by reason of these acts the rebel Government had been 
able to maintain an effective naval force for cruising against 
American commerce, which had found asylum, effected repairs, 
and received coal and supplies, in British ports. These occur- 
rences, it was said, had not merely wrought great injury to 
American commerce, but had largely contributed to the prolonga- 
tion of the rebellioflf and the cost of its suppression. 

On the part of Great Britain it was contended^ — (1) that the 
recognition of belligerency was at cnee justifiable and neces- 
sary (gr) ; (2) that the British Government had throughout acted 
in good faith and with reasonable diligence in enforcing its laws 
for the preservation of neutrality, and that if subordinate officials 
failed in diligence or capacity in particular cases, their acts or 
failures being merely incidental to proceedings in themselves 
proper and effective, the nation at large could not ^e held respon- 
sible for their remote consequences ; (3) that the British Govern- 
ment did in fact seize and prosecute vessels which were charged 
with having been fitted out in violation of British neutrality, but 
that it was not bound by the law of nations to seize or refuse 
shelter to vessels that had been subsequently duly commissioned 

. ® 

(jj) 8ee yol. i. 62, 
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as armed vessels of a belligerent Government ; (4) that the 
neutrality laws had not proved so defective as to satisfy the 
British Government that they needed amendment or as to justify 
the United States in charging such refusal as a want of good 
faith ; (6) that the British Government had judged in good 
faith and on the advice of competent counsel whether, in the 
cases suggested, prosecutions should be instituted ; (6) that if 
vessels fitted out and despatched from British territory, even in 
violation of British neutrality, had escaped without bad faith 
on the part of the Government, Great Britain was not respon- 
sible for acts of hostility committed by such vessels beyond her 
jurisdiction, her duty extending only to the restoring of prizes 
illc>gally taken which might subsequently be brought within that 
jurisdiction. On these grounds Great Britain, in the first 
instance, declined to entertain any claim for compensation. 

Other differences of a grave character also existed at the time 
between the two Powers, including those arising out of the North 
American Fisheries question (A<), the navigation of the St. Law- 
rence and other waters (i), the operation of the then British 
nationality laws in regard to subjects who had been naturalized 
in the United States (fc), and the San Juan boundary question {l)\ 
whilst Great Britain, on her part, had claims against the United 
States for losses sustained by British subjocte during the civil 
war and by reason of the Fenian raids on Canada. Hence the 
relatione of the two Powers were for some time greatly strained. 
In 1866, however, on the accession to olfice of a new administra- 
tion (m), the British Government expressed its willingness to re- 
consider the question, with the result that a long scries of nego- 
tiations were entered on with a view to the settlement of both of 
the “Alabama claims” and other differences. On two occasions 
— once in l^lSS and again in 1869 — o, satisfactory agreement 
appeared to have been reached ; but in each case the agreement 
failed to secure the necessary confirmation on the part of the 
United States Senate (w). In 1871, it was proposed by Great 

(A) See vol» i. 166. Minister and Lord Stanley as Foreign 

(0 Ibid. 116. . Secretary. 

(A) Ibid. 190, 195. (n) In the case of the Johnsonn 

ll) Haileok, i. 178, 464. Clarendon Convention of 1869, the 

(m) With Xjord ^rby as Prime Convention was summarily rejected in 

. ■ ■ * , T 2 - ■ 
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Britain that all questions affecting the relations between the : 
( United States and the British possessions in North America 
; should be referred to a Joint High Commission, composed of 
Members nominated by the two Governments, which should meet 
i at Washington and treat of or discuss the mode of settling each 
• question. This proposal was accepted by the United States, sub- 
jeot to a condition that the “ Alabama claims ” should be included 
in the reference. To this Great Britain assented on condition that 
the reference should include all claims both of British subjects 
and United States citizens arising out of the civil war. This, 
again, was assented to by the United States, with the result that 
the proposal, as finally amended, was adopted (o). A Joint High 
Commission, consisting of five commissioners nominated by each 
party, was thereupon appointed, and met at Washington on the 
"■^22nd March, 1871. After discussions extending over several 
; weeks, an agreement as to the settlement or mode of settlement to be 
adopted, in respect of each of the various matters in issue between 
the two Powers, was ultimately reached. With respect to the ; 
“Alabama claims, “ it was originally proposed that the Commis- 
sion itself should make an award of damages; but this being 
( objected to by the British delegates on the ground that it assumoi^s ^ 
a liability which was not admitted in fact, it was ultimately 
agreed to refer them to a special tribunal, subject, however, to 
a stipulation, made by the United States and ultimately accepted 
by Great Britain, that the rules by which the arbitrators were to 
be guided in their decision should be embodied in the treaty. 

It was on this basis that the Treaty of Washington, which was 
signed on the 8th May, 1871, and subsequently duly ratified 
by both parties, was drawn up. Of the various other matters 
ill issue, all claims against either Government arising out of 
the civil war, other than the “Alabama claims,'’ were re- * 


tho Senate in circumstanceB that ren- 
dered subsequent negotiations far more 
difficult than they might otherwise 
have be^n: see Moore, Int. Arb. i. 507 
0t Beq. 

(o) This method of settlement, 
which was reached in the face of un- 
exampled difficulties, was really the 
: outcome of a friendly arrangement 


previously come to between Sir John 
Rose, a Canadian Minister, who acted 
unofficially, on behalf of the British 
Government, and Mr. Hamilton Fish. 
It is contained in four diplomatic 
notes, which Mr. Fish described “ as 
t(ia official particulars of twenty 
months’ secret diplomacy see Moore. 
Int. Arb. i. 582. 
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f erred to a Joint Commission (p) ; the Fisheries question was 
dealt with by the treaty itself (g); the question of the naviga- 
tion of the St. Lawrence and certain other waters was also dealt 
with by the treaty (r) ; whilst the San J uan boundary question 
was referred to the arbitration of the German Emperor (a) . Here, 
however, we are concerned only with those provisions of the treaty 
which relate to the “Alabama claims.” * 

The Treaty of Washington and the “Alabama Claims.”] It 

was agreed by the treaty that these claims should be referred to 
a tribunal of arbitration, which was to be composed of five mem- 
bers, nominated respectively by the King of Italy, the President 
of the Swiss Confederation, the Emperor of Brazil, Great Britain, 
and the United States. This tribunal was to sit at Geneva; the 
methods of proceduib to bo followed being prt^scribed with 
some minuteness.. The arbitrators in dealing with the matter 
were required to be guided by the rules embodied in the treaty, 
in conjunction with such principles of international law, not being 
inconsistent therewith, as might be found applicable thereto. 
They were also required to determine, as to each vessel sepa- 
rately, whether Great Britain had failed in her duties; and were 
empowered, if they thought fit, to award a gross sum by way of 
damages? The award was to be taken as a final settlement of all 
claims in dispute (f). 

The Buies laid down by the Treaty.] The rules laid down for 
the guidance of the arbitrators were as follows : — A neutral 
Government is bound: (1) To use due diligence to prevent the 
fitting out, arming, or equipping within its jurisdiction of any 
vessel which it has reasonable ground to believe is intended to 
cruise or to*^ carry on war against a Power with which it is at 
peace, and also to use the like diligence to prevent the departure 
from its jurisdiction of any vessel intended to cruise or can*y on 
war as above, such vessel having been specially adapted, in whole 
or in part,^ within such jurisdiction, to warlike use. (2) Not tp - 

■ » . 

(p) Arts. ,12 — 17 of the Treaty. (s) Arts. 34 — 42; and Halleck,, 

{q) Arts. 18 — 25; and vol. i. 156. 464. 

> (r) Arts. 26 — ^29; and vol. i. 118. (<) Arts, l-^ll. ^ 
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permit or suffer either belligerent to make use of its ports or 
waters as the hose of naval operations against the other, or for 
the purpose of the renewal or augmentation of military supplies 
or arms, or the recruitment of men. (3) To exercise due 
diligence in its own ports and waters, and, as to all persons within 
its jurisdiction, to prevent any violation of the foregoing obliga- 
tion^ and duties {u ) . As to these rules. Great Britain declared 
that, whilst she could not accept them as a correct statement of 
the principles previously in force, she was, with a view to amic- 
able settlement, willing to accept them as applicable to the 
subject-matter of the controversy. Both parties further under- 
took to observe these rules in their future relations with each 
other, and also to promote their acceptance by other maritime 
Powers (x ) . 


The Constitution of the Court and General Course of Pro- 
ceedings.] A tribunal was thereupon appointed, consisting of 
Count Sclopis, nominated by the King of Italy ; M. Staempfli, 
by the President of the Swiss Confederation ; the Vicomte 
d’ltajuba, by the Emperor of Brazil; Sir Alexander Cockburn, 
by the British Government ; and Mr. Charles Francis Adams, 
by the United States Government. The arbitration was held at 
Genevii, and was opened on the 15th December, 1871 ; Count 
Sclopis being elected President. In accordance with tTie stipu- 
lations of the treaty each party presented, in due order, a printed 
case, a printed counter case, and thereafter a printed argument 
showing the points and referring to the evidence relied on. On 
the 19th June, 1872, the Court expressed its opinion on the ques- 
tion of indirect damages, which was accepted by the United States 
as determinative («/) . In the exercise of its powers the Court 
also ordered special argument by the counsel of tjje respeotive 
parties in elucidation of certain points of law, such as the mean- 
ing of “ due diligence and the effect of the issue of a commis- 
sion to an offending vessel; and also on certain issues of fact, 

such as the alleged recruitment of men by the “Shenandoah’* 
at Melbourne {z ) . On the 23rd of August the Court pro- 

(fi) Art. 6. *(y) Infra, p. 332. 

(<p) Art. 6; but see p. 340, and (a) Infra, p. 334. 

,n. (z)t infra. 



Dutm of Neutral States. 337 

oeeded to determine what liability, if any^ had been incurred by 
Great Britain with respect to each of the vessels complained of. 
On the 2nd September it announced its determination to award 
a gross sum by way of damages ; and on the 14th September it 
made its final decision and award. 

The Cases: (i) Americm . — The American case, after an in- 
troductory statement, deals first with the unfriendly course 
alleged to have been puraued by Great Britain throughout the 
war, as exemplified in her public action and in the utterances of 
her public men; the theory underlying this part of the case being 
that even though isolated acts or the acts of subordinates might 
not suffice to fix with responsibility a Government that was 
otherwise honestly endeavouring to discharge its duty, yet a oon- 
currenco of such acts, if taken in conjunction with proof of 
distinct bias, would suffice to establish culpability. It next 
proceeds to an exposition of the nature of the duties to which 
Great Britain — ^as a neutral State and in the actual eirciimstancos 
of the war — was bound, having regard to the rules laid down by 
the treaty and the principles of international law consistent 
therewith. “ Duo diligence, it was contended, meant a diligence 
at once proportioned to the dignity and strength of the Power 
that walk called on to exercise it, and also commensurate with the 
emergency or the magnitude of the results of negligence. As 
regards the treatment of belligerent vessels in neutral ports, the 
rules governing the arbitration, whilst not prohibiting the 
ordinary rights of hospitality, iievertlxcless prohibited any 
augmentation or renewal of arms or even of supplies for the 
purpose of naval operations ; they required, in effect, that the 
vessel must quit the neutral port without having in any way added 
to her effective power of injuring the other belligerent. As re- 
gards the construction of warships in neutral territory, this was 
not to be regarded ais a mere sale of contraband, but as the 
preparation of an instrumentality of wai*. Nor could the liability 
of an offending vessel be got rid of by the subsequent issue to her 
of a comtnission by the belligerent Government ; at any rate 
in circumstances such as altended the commissioning of tlhe ; 
“Alabama” and other vessels. The case next proceeds to an 
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examination of the particular matters in which Great Britain had 
failed in the discharge of her neutral duties. With respect to 
these, stress was laid on the establishment of Confederate agencies 
at various times and in various places in British territory for the 
purchase of arms and ammunition, the fitting out of vessels, and 
the financing of the rebellion; all of which, it was alleged, 
pointed to the establishment by the Confederacy, on British soil, 
of a inilitai*y department, a naval department, and a treasury. 
It was further alleged that, at the port of Nassau, special facilities 
had been granted to Confederate agents and denied to the United 
States {a ) ; and also that excessive hospitality had been rendered 
to Confederate vessels in British ports, in the matter of coal 
and duration of stay. These alleged violations of neutral duty 
were then traced in the history of the careers of the particular 
cruisers whose acts were complained of. Finally, the case deals 
with the question of damages ; claiming under this head an in- 
demnity, not only for direct losses arising from the destruction 
of vessels and their cargoes, but also for the cost of pursuit^ 
the losses sustained by the transfer of American shipping to the 
British fiag, the enhanced rates of insurance, the prolongation of 
the war, and the increased cost of quelling the rebellion. 

(ii) British . — The Bjritish case, after referring to the scope 
of the arbitration as understood by Great Britain (&)r proceeds 
to a vindication of the action of the British Government by 
reference both to the orders issued and the measures actually 
adopted to secure the observance of its neutrality. The orders 
issued had, in fact, been more stringent and comprehensive than 
those issued by any other Power ; the measures for tlie repression 
of unneutral practices had been vigilant and constant, and such as 
to provoke complaint on the part of the other belligerent. In these 
endeavours the Government had in some oases overstepped its 
international obligations; and had also, been treated by the 
Courts as having exceeded its legitimate powers (o). With 

(a) The United States Government (6) Seeking, in fact, to confine it 

appears to have desired to establish to vessels whose acts had <been the sub- 

a coal depfit at this place; which, as a i|pt of previous diplomatic complaint. 
; fifi^rant breach of neutrality, waa (o) See Att.r&en, v. Sillem, supra, 
necessarily objected to by Great p. 821, n. (e). 

Britain: see Moore, Int. Arp. i. fi82< : \ 
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.■ respect to the use made of British ports for coaling and other. 

^ purposes, it was shown that a far more extensive use of these 
ports had been made by United States cruisers than by those of 
the Confederacy {d) . Dealing with the rules of law and the inter- 
national rights and duties applicable to the situation, it was 
pointed out that a neutral Power was not bound to prohibit the sale 
or export of articles of contraband, or to prohibit supplies or 
repairs to belligerent vessels, so long as equal facilities were 
afforded to each belligerent and there was no augmentation of 
military force. It had also hitherto been the practice to treat 
vessels specially constructed or adapted to warlike use in neutral 
territory and found under the neutral flag, as being on the footing 
of contraband. Moreover, if once a vessel was duly firmed and 
commissioned by a recognized belligerent she acquired the status 
of a public ship of war, and was as such exempt from the ordinary 
law and ordinary process. To withdraw such exemption, or to 
assume jurisdiction over such a vessel without previous notice, 
would be to violate a common understanding which all nations 
were bound in good faith to respect. Turning to the question 
of ^‘duo diligence,’* it was pointed out that this meant “the 
measure of care which any Government was under an international 
obligation to use for a given purpose ” ; and that no distinction 
could be^drawn between one Power and another as regards dignity 
or ability (e). In a case, such as that under consideration, where 
the measure of diligence could not be precisely defined, a rough 
measure might be found in the diligence which a State would 
employ in matters affecting its own interests, although in practice 
a lovrer standard had been virtually accepted. Moreover, 
although the duty of neutrality existed independently of inuniT 
cipal law, yet in determining whether due diligence had been 
exercised by^ particular Government some regard should be had 
to its powers under its municipal law, so long as these were not 
glaringly deficient. Nor, so long as the municipal law of a 
neutral country was reasonably adequate and carried into effect, 
could a belligerent ^require the neutral Government to overstep 
that law in a particular case in order to prevent some harm being ; 


{d) For details, see p. 381, infra. («) Supra, p. 327. 
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done. With respect to blockade running and contraband trade^ 
British subjects had been warned of their risks ; beyond this the 
Government had no power to go ; the enforcement of its rights 
in this respect devolving on the belligerent. In every case to 
which its attention had been directed the Government had acted 
on the complaint to the full extent of its legal powers. In other 
cases it had gone out of its way to avoid anything that might be 
likely to compromise its neutrality (/). The British case then 
proceeds to a detailed examination of the facts with respect to 
pai’ticular cruisers whose acts were complained of (gr) . In con- 
clusion, it was denied that there were any grounds upon which to 
found a claim for indemnity. To establish such a claim, it was 
not enough to show that a Government had acted on an opinion 
or a judgment which the tribunal itself might deem questionable, 
or that there had been defect of judgment or penetration, or 
some delay or lack of the utmost possible promptitude; but it 
must bo shown that there had been a failure to use such care as 
Governments ordinarily employ in their own domestic concerns, 
and may reasonably be expected to exert in matters of inter- 
national obligation. In any case, moreover, there had been, on 
the part of the United States, an extraordinary remissness in the 
attempts to capture the vessels whoso acts were complained of, 
which had greatly contributed to the results complained ef . 

The Counter-Cases: (i) Americm, — The American counter- 
case is very brief and adds but little in the way of argument. It 
criticizes, however, the British exposition of “due diligence” as 
setting up a standard which would “fluctuate” with each suc- 
ceeding Government in the circuit of the globe ; whilst it chal- 
lenges the statement that the British neutrality law was more 
stringent than that of the United States, by a comparison of 
sections. 

(ii) British . — The British counter-case questions the various 
propositions on the subject of neutral duty ac^yanced by the United 
States ; and, in particular, asserts^that the alleged duty of neutral 

>; (/) As in the case of the Anglo- 608. 

* Chinese flotilla: Moore, Int. Arb. i. , (p) Infru,. p. 382 et aeq. 
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States to prevent their subjects from supplying belligerents with 
ships adapted to warlike use was not evidenced either by any 
text book of acknowledged authority anterior to the civil war, 
or by the general practice of nations. A contrast is drawn 
between the standard of neutral duty sought to be enforced by the 
United States against Great Britain, and that actually observed 
by the United States Government itself in its relations with other 
-States (A). With respect to the suggestion that the Confederacy, 
in its employment of agents on British territorj' for the pur- 
chase of arms and ammunition of war and for the paying of 
monies therefor, had virtually been allowed to establish there “ a 
branch of its war department and treasury,’’ it was pointed out 
that the same might be said of the United States, which at the 
commencement of the war had made large purchases of arms and 
military material both in Great Britain and other European 
countries and had paid for the same through their financial 
agents in England. The British Government had no power to 
prohibit the raising of a loan such as that contemplated by the 
Confederacy, any more than it could prohibit subscriptions on 
the part of its subjects to the war loans issued by the United 
Statos. As to the alleged excessive hospitality extended to the 
Confederates in British ports, the official returns showed that 
during course of the war only ten Confederate vessels had 
visited British ports, the total number of visits being twenty -live; 
that repairs had only been effected on cloven, and coal taken on 
sixteen occasions ; and that the regulation limit for shiy had 
been exceeded only on sixteen occasions. As against this, the total 
number of visits on the part of United States vessels had been 
228 ; repairs had been effected on thirteen, and coal taken on 
forty-five occasions; whilst the limit of stay had been exceeded 
on fprty-fouf occasions. In the matter of coal a single United 
States vessel had within six weeks obtained from three British 
ports more than two-thirds of the total amount obtained by the 
Confederates during the whole war. With respect to the alleged 
exclusion of United States vessels from Nassau in favour of the 


(^) Reference is made in particular to the expeditions afrainst Cuba and’4 
Mexico, and the Fenian raids on Canada. : 
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Confederates, the United States vessels had paid thirty our visite 
"to Nassau, and the Confederate vessels only two. 

The Indirect Claims.] After the presentation of the American 
case a serious controversy arose over the jurisdiction of the Court 

C to deal with the indirect claims ; these being claims for losses 

■ alleged to have been sustained by the transfer of American ship- 
ping, the enhanced rates of assurance, and the prolongation of 
the whole war. Such claims were declared by the British Govern- 
ment to be wholly inadmissible and outside the scope of the 
arbitration as contemplated by it. At one time it seemed likely 
that the arbitration would break down on this question ; but 
ultimately an agreement was reached, under which those claims 
were technically submitted, although in effect only for the purpose 
of rejection. On the 19th June the Court axjcordingly expressed 
an opinion that the indirect claims did not “ constitute, upon the 
principles of international law applicable to such coses, a good 

■ foundation for an award of compensation or computation of 
damages between nations . . . even if there were no disagree- 
ment between the two Governments as to the competency of the 
tribunal to decide thereon.*’ This was {iccepte^d by the United 
States as determinative of the arbitrator’s judgment upon the 
question, and these claims were accordingly withdra^vB. 

Facts and Causes of Complaint with respect to particular 
Vessels: (i) The ''Alabama'' and her Tender. — This vessel was 
built at Liverpool and launched in May, 1862. She was 
known as No. 290, but was evidently intended as a vessel of war. 
On the 23rd J une the United States Minister advised the British 
Government that the vessel was about to leave with the view of 
entering the service of the Confederacy; but it was not until the 
16th July that the law olEoers of the Crown advised that there 
was sufficient evidence to warrant her detention; nor was her 
detention actually directed until the Slst July. Meanwhile, on 
the 29th,the vessel herself had a^ed, though unarmed, from Liver- 
pool. .She proceeded to the Asmrfs, where she was equipped as a 
vessel of war ; her armament, together with a number of recruits, 
having been brought out to her by two vosi^Ib that had also 
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cleared from British ports. She wa^ then commissioned as 
Confederate warship, a^nd thereafter committ^ a variety of depre- ^ 
dations on American commerce, besides destroying the United 
States warship “Hatteras.” From time to time she put into 
British ports and was allowed to take coal and to eflFeot repairs; 
a request for her seizure, as having been fitted out in viola- ' 
tion of British neutrality, being refused on the ground that 
‘ she was protected by her commission as a public armed vessel 
of a recognized belligerent. On the 19th June, 1864, she was 
sunk, after an encounter which took place oflf Cherbourg, by the 
United States warship “Kearsage.*' The main grounds of com- 
plaint with respect to this vessel were: (1) that she had been 
constructed and fitted out and equipped within the jurisdiction 
of Great Britain, with intent to cruise against the United States, 
Great Britain having reasonable ground to believe in such intent, 
and having failed to use due diligence to prevent its being carried 
out ; (2) that inasmuch as both the vessel and her armament 

were constructed within British territory and both subsequently 
despatched from a British port, the British authorities having 
ample notice of these facts, the whole must be regarded as a 
hostile expeditioiii fitted out in British territory against the United 
States ; (3) that, in the circumstances of the case, Great 

Britain was bound to use, but had in fact failed to use, due 
diligence to prevent her dopar^re from Liverpool or from other 
British ports which she subsequently visited. It was also con- 
tended that the responsibility for the vessel herself carried 
responsibility for the acts of her tender, the “Tuscaloosa’’ (i). 


(ii) The ** Florida'' and her Tenders , — This vessel was also 
built at Liverpool, and was originally known as the “Oreto.” 
She was then represented as being intended for the Italian 
Government,’^ but was on the 3rd March, 1862, registered in the ^ ' 
name of a private owner. She sailed from Liverpool on the ■ 
22nd March with a clearance for Palermo and Jamaica, being ; 
at the time unarmed, although her fittings and arrangements were r 
suitable to a ship of war. She then proceeded to Nassau, in the 
Bahamas, where she was arrested and proceeded against under 


(♦) Infra, p. 338. 
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the Foreign Enlistment Act, but ultimately released on the 
ground, amongst others, that there was no evidence of her having 
been transferred to a belligerent. According to the American 
case, she was then taken charge of by a Confederate officer and 
proceeded to Green Cay, in the Bahamas, whore she was equipped 
as a vessel of war, under the name of the “Florida''; her arma- 
ment, munitions of war and supplies having been brought to her 
by another British vessel that had also cleared from Nassau. Sub- 
sequently she proceeded to Mobile, a Confederate port, and issued 
therefrom as a Confederate cruiser; committing thereafter exten- 
sive depredations on American commerce, and being admitted to 
British ports on the footing of a public vessel. In October, 1864, 
she was seized in Brazilian waters by a United States warship, 
but subsequently lost by collision (k ) . The grounds of complaint 
in the case of this vessel were: (1) that she was fitted out and 
equipped within British jurisdiction, and left Liverpool with the 
intent to cruise against the United States; (2) that she had 
been specially adapted to warlike uses within British territory; 
(3) that Great Britain had reasonable ground for believing in 
such facts and intent ; and (4) that Groat Britain had failed 
both to prevent her original departure and to seize her on her 
re-entry into British ports. It was also contended that the re- 
sponsibility for the abts of the “ Florida carried responsibility 
for the acts of three vessels, the “ Clarence,'' the “ Tacony," and 
the “ Archer,” which had been fitted out and manned, and used 
by her as tenders, and which had also made captures of American 
vessels. 

(iii) The “ Shenandoah .'^ — This vessel was originally a British 
merchantman known as the “Sea King.” During the civil 
war she was purchased by the Confederate authorities, and in, 
October, 1864, left Liverpool, nominally for Bombay. In fact 
she proceeded to Funchal, in Madeira, where she was transformed 
into a Confederate cruiser under the name of the “ Shenandoah ”; 
her arms and munitions of war having been brought out to her 
by a vessel that had also cleared from a British port; whilst some 
members of her original crew were persuaded to enlist. She sub- 

(k) Supra, "p, 291, 
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aequently proceeded to Melbourne, capturing several prizes on 
the way. On the occasion of her putting into Melbourne, on the 
26th January, 1865, the United States Consul brought the facts 
under the notice of the authorities, and protested against her 
reception. She was nevertheless received as a public vessel, and 
allowed to effect repairs, and to take supplies and coal. She was 
also said to have enlisted recruits there (Z). As regards this vessel 
the grounds of complaint were: (1) that she had been fitted out 
and armed in British territory with intent to carry on war against 
the United States, Great Britain having reasonable ground to 
believe this, and having failed to use due diligence to prevent 
it ; (2) that on coming again within British jurisdiction she was 
not seized but was allowed to depart ; (3) that she received re- 
cruits on British territory without due diligence being used to 
prevent this ; and (4) that, in being allowed to effect repairs and 
take in coal and supplies (ZZ), she was in fact permitted to make 
British territory a ‘‘base of operations.” 

(iv) The ''Georgia '' — The “Georgia” was a British built 
ship, originally known as the “Japan,” but was acquired by 
the Confederacy, and subsequently . equipped with arms and 
ammunition brought from British territory. She proved, how- 
ever, wholly unsuited for purposes of war, and was subsequently 
dismantled, and sold whilst in a British port to a private pur- 
chaser. She was afterwards captured by a United States warship, 
and was subsequently condemned on the ground that she had been 
a Confederate cruiser and was therefore incapable of transfer 
during the war (m). As regards this vessel, the main grounds of 
complaint were: (1) that she had been illegally constructed in 
British territory with intemt to cruise against the United States; 
(2) that she had through lack of due diligence been allowed to 
depart thereirom; and (3) that she had been afterwards received 
in British ports. 


(l) But, according to the British 
case, open enlistment only occurred' 
in the case of four persons, all of 
whom were proceeded against; a writ- 
ten declaration was also taken from 
the captain that no additions hpfL 
been made to his crew ; whilst, on the 
discovery that certain persons had 


afterwards been secretly put on board 
at night, the vessel was refused fur- 
ther access to British ports. 

(/^) This refers to the supplies re- 
ceived at Melbourne. 

(m) See The Georgia (7 WaD. 32) ; 
and p. 147, supra. 
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U Other Vesseh. -^Claims were also made in respect of the 
4 jlashville,” the “Sumter,” the “Eetribution,” the “Talk-i 
J hassee,” and the “ Chickamauga ” ; as well as in respect of five 
V ptlier vessels. But as to the former group of cases the Court found 
that there had been no breach of duty on the part of Great 
' Britain ; whilst as to the latter it found that there was not suffi- 
cient evidence even to warrant their consideration. 


The Decision and Award: (i) Basie , — The award, after point- 
ing out that the decision arrived at had been based on the 
rules laid down by the Treaty of Washington together with 
such principles of international law not inconsistent there- 
with as had been found to be applicable by the arbitrators, 
proceeds to lay down several important principles of interpretation 
with respect to the rules embodied in the treaty. 


(ii) Buies of Interpretation . — These were in effect as follows: 
(1) That the “due diligence” referred to in the first and third 
of the said rules ought to be exercised by neutral Governments 
in proportion to the risks to which either of the belligerents may . 
be exposed from a failure to fulfil the obligations of neutrality 
on their part. (2) That the circumstances out of which the facts 
constituting the subject-matter of the controversy arose wore of 
a nature to call for the exercise on the part of the British Govern- 
ment of all possible solicitude for the observance of the rights and 
duties involved in the British proclamation of neutrality on the 
13th May, 1861. (3) That the effects of a violation of neutrality 
committed by means of the construction, equipment, and arma- 
ment of a vessel are not done away with by any commission which 
the Government of the belligerent benefited by the violation of 
neutrality may afterwards have granted to that vessel, for the 
reason that the ultimate step by which an offence completed'^ 
cannot be admitted as a ground for the absolution of the ofiunder,' 
and that a consummation of his fraud cannot be used by him as 
a means of establishing his innocence. (4) That the privilege 
of exterritoriality accorded to warships had been admitted into the 
law of nations, not as an absolute right, but solely as a proceeding 
founded on the principle of ooiLrtesy and mutual deference / 
therefore can never be appealed to for the ■ 
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protection of acts done in violation of neutrality. (5) That the 
absence of a previous notice cannot be regarded as a failure in 
any consideration required by the law of nations in those cases 
in which a vessel carries with it its own condemnation (w) . 
(6) That in order to impart to any supplies of coal a character 
inconsistent with the second rule, prohibiting the use of neutral 
ports or waters as a base of naval operations, it is necessary that 
the said supplies should be connected with special circumstances 
of time, of persons, or of place, which may combine to give them 
such a character. 

(iii) Decisions with respect to partieular Cruisers, — (1) With 
respect to the “Alabama,** four of the arbitrators held that 
Great Britain had failed to fulfil the duties prescribed by 
the first and third rules of the treaty; for tlie reason (a) that 
notwithstanding the official warnings and representations of the 
United States Great Britain had omitted to take effective 
measures of prevention ; (b) that when orders for the detention 
of the vessel were issued they were issued too late ; (c) that 
the measures taken for the pursuit and arrest of the vessel were 
imperfect and ineffective ; (d) that the vessel was on several 
occasions subsequently admitted freely into British colonial 
ports instead of being proceeded against ; and (e) tliat such a 
failure •in due diligence found no justification in the plea of 
inadequate legal powers. The fifth arbitrator. Sir Alexander 
Cockburn, agreed in the result, but attributed the breach of duty 
• to an unfortunate and unforeseen accident (o). 

(2) With respect to the “Florida,*' four of the arbitrators 
held that Great Britain had failed to fulfil the duties prescribed 
by the same rules; for the reason (a) that notwithstanding the 
representations of the United States adequate measures were not 
taken to prevent her construction and original departure from 
Liverpool ; (b) that there had been a failure of diligence on 

the part of the colonial authorities as regards her stay at Nassau, 
her issue from that port, her enlistment of men, her supplies, and 
her armaflient at Green Cay ; (c) that she was on several oooa- 

• 

(n) Hjiis refers to the British argu- (o) Moore, Int. Arb. iv. 4159. 
meat: see p. 329, supra. 

c.i.h. ■x-v. .. ■; ' Zy:-. 




81008 subeequently admitted to British colonial ports; and- 
(d) that her acquittal at Nassau diS not relieve Great Britain 
of international responsibility, or her stay at Mobile affect any, 
prior responsibility that had been incurred. 

( 3 ) With respect to the “Shenandoah,” the arbitrators unani- 
mously held that Great Britain had not failed in her duty under 
the rules prior to that vessel’s entry into the port of Melbourne; 
but held, by a majority, that there had been a failure of duty 
■ under the second and third rules of the treaty, as regards the 
refitment and supplies obtained at that port (p). 

( 4 ) With respect to the “ Tuscaloosa ” (g), the “Clarence,” > 
the “Taoony,” and the “Archer” (r), the arbitrators unani- 
mously held that as tenders they were governed by the decisions 
arrived at with respect to the vessels to which they acted as 
auxiliaries. 

( 5 ) With respect to the “ Eetribution,” three of the arbi- 
trators — ^and with respect to the “Georgia,” “Sumter,” “Nash- 
ville,” “Tallahassee,” and “ Chickamauga,” all the arbitrators — . 

; held that there had been no default. 

. ( 6 ) With respect to the other cases it was held unanimously 
that they should be excluded from consideration for want of 
evidence. 

(iv) The Question of Damages , — With respect to the^question 
of damages, it was held by three arbitrators that damages in 
respect of the cost of the pursuit of the Confederate cruisers could 
not be awarded, inasmuch os such costs were undistinguishable^ 
from the general expenses of the war. It was held by all the 
arbitrators that damages in respect of the prospective earnings of 
the vessels destroyed could not properly bo made the subject of 
: compensation, for the reason that such earnings were dependent 
on future and uncertain contingencies. It was also^decided that ; 
interest should be allowed and that it was preferable to award a 
gross sum by way of compensation rather than to refer the matter 
for subsequent assessment. On this basis four of the arbitrators 

(yi) Count Sclopis found, as a fact, dition; Moore, Int. Arb. iv. 4177;' 
that a large number of men had been but see p. 312, supra, * 
enlisted, and, as a matter of law, that w (^) Buprd^ p. 333. 

: the large supplies of coal ampupted . Ir) Supra, -p, 334. , 
i-tp a preparation for a hostile expe- ; 
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awarded to the United States a sum of $15,500,000 in gold, t6 be 
paid by Great Britam in full and final satisfaction of all claims 
referred to in the treaty. The amount so awarded was duly 
paid over by the British Government to that of the United 
States in September, 1873 (s). 

This arbitration ^vas in many respects unsatisfactory. The 
tribunal itself was not well constituted ; two of the foreign 
arbitrators being wholly unfamiliar with English, and the British 
and American representatives being really advocates, whilst some 
of the arbitrators, at any rate, appear to have had an imperfect 
of their duties. The course of procedure followed was 
not strictly judicial, inasmuch as in some casas the questions at issue 
appear to have been considered before, instead of after, the argu- . 
ment of counsel. Finally, both the rules of the Treaty of Washing- 
ton which governed the arbitration, and the rules of interpretation 
adopted by the tribunal, are loosely expressed, and on some 
points, indeed, scarcely intelligible. Notwithstanding these defects 
the arbitration may bo said — both from the gravity of the issues 
involved, the dignity of the Powers that were parties to it, and 
above all, its far-reaching influence as a national example 
— ^to constitute a distinct epoch in the history of international 
organization. Nor does it possess merely an historic interest, for 
the rules of the treaty on which it was based have, as we shall 
see, now been adopted {t) as a j)art of the conventional law of 
nations whilst both the cases presented by the parties and the 
rulings of the Court touch on a great diversity of questions that still 
retain their importance. 

With aspect to the correctness of the decision, it seems unques- 
tionable that, under the rules accepted by Great Britain as governing 
the arbitration, some indemnity was due to the United States; 
although the amount of direct damage sustained by the latter appears 
to have been greatly over-estimated, whilst the claims for indirect 
damages were wholly unwarrantable. 

In the occurrences which gave rise to the dispute, the British 
Government was probably actuated throughout by an honest desire 
to maintain its neutrality according to existing standards (x) . But 

( 9 ) This wat»%ffected by a purchase (0 Although with some modifioa- 
of redeemable bonds, forming part of tion of their terms, 
the United States debt. For this a (<f) See H. C., No. 13 of 1907^ v 

coin certificate was issued by the Arts. 5, 6, 8; and p. 344, infra. 

United States Treasury to the bankers (a;) On scrnie occasions, indeed, the 
who acted for the British Govern- UniM States expressed a high appre- 

ment. This certificate was endorsed elation of the measures adopts ; and a 

to the order of certain British ofiBciala, similar conclusion is suggested the ; 

and was then* endorsed by the latter testimony of Mr. Adams, the United 

: to the order of the United State# States Minister in London: see Moore, 
Secretary of State, and by the latter Int. Arb. i. 662. 

■to the Secretary of the Treasury. 
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it was hampered in its action by the lack of legal powers adequate 
to occasions that wore then novel in their character; it was often 
ill served by its local agents, acting sometimes at a great distance, 
and under the influence of a popular feeling in favour of the Con- 
federacy, which was itself largely attributable to the unfriendly and 
aggressive policy previously pursued by the United States towards 
Great Britain; whilst its own action was often characteristically dila- 
tory and slipshod. In accepting the rules prescribed by the Treaty 
of Washington, moreover. Great Britain submitted to be tried by a 
new standard, which, although not unjust in itself and now generally 
accepted, yet represented a distinct advance on neutral responsibility 
as previously understood. Indeed, the United States Government 
itself appears subsequently to have admitted that it apprehended 
serious risk if it were required, in a maritime war in which the 
United States were neutral, to observe the same rules of neutial duty 
as those which it sought to enforce against Great Britain (f/j. It 
is also sigiiiflcant to notice that that Government afterwards pro- 
posed to treat these same rules as being merely temporary rules 
adopted for the guidance of a special Court, and as not binding, 
even on the parties themselves, in future cases ( 2 ). The case for 
the United States-, as presented to the Court, w^as conceived in the 
bitterest spirit (a), and also comprised many charges tliat must have 
been based on imperfect information or wantonly exaggerated (6); 
a fact which appears to be often ignored even by British writers. 

The principal issues of law involved in the arbitration wore shortly 
these: — (1) On tlie question of “dhe diligence,” the United States 
contended in effect that this was to be measured by the ability of 
tlie Iparty that was- to exercise it, the exigencies of the case, and 
the magnitude of the results of negligence. The British view was 
that, except where more precisely defined by usage or agreeiiient, 
it must be measured by the amount of care usually employed by a 
civilized Govermnent in matters affecting its own security or that 
of its citizens. The Court, in its interpretation of rules (1) and (3), 
held that it meant a dili^nce ''in exact proportion to the risks 
to which either of the belligerents- may bo exposed from a failure 
to fulfil the obligations- of neutrality ” (c). This i)robably means 
no more than that diligence, in order to rank as “ duo,” must increase 
in proportion to the apparent risks; a principle which is not in 
itself unreasonable, so long as it is limited to risks that are apparent 
at the time when the performance of the duty is in question. But 

(y) See Wharton, Dig. iii. 651. 649; and Moore, Int. Arb. 670. 

(s) This on the pretext that they (a) It was spokton of by the British- 
haa not been submitted for acceptance representative as aiming to pour 

to other maritime Powers. Such, at forth the pent-up venom of national 

any rate, appears to be the position and personal hate.’’ 

taken up by Mr. Fish in his letters to (5) See, by way of illustration, p. 
Sir E. Thornton of the 8th May and 836, supra. , 

18th September, 1876, as communi- ( 0 ) A summary of the various oom- 
oated by President Hayes in his bents passed on fhis subject by 

message to the Senate of the 13th writers of authority will be found in 

January, 1879: see Wharton, Dig. iii. Moore, Int. Arb. i. 671, 
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•even so, it touches only on one aspect of the subject, and still* 
loaves open the question of tlie measure of the diligence in other 
respects. It is, however, impossible, whether in international or in 
municipal law, to define with any exactitude the measure of dili- 
gence required in varying circumstances and conditions. In muni- 
cipal la\v^ judicial decisions and supplementary rules often serve to 
mark more clearly the measure of diligence required in particular 
cases; but, outside these cases, the vague standard of “reasonable” 
care or diligence still obtains; and has to be applied in practice by 
reference to existing conditions and prevalent standards of conduct. 
Much more is this so in international law, where these supple- 
mental agencies have only recontl}^ come into operation. Here, 
then, “due diligence” must bo taken to mean that degree of 
vigilance and care which may be expected from a well-ordered 
State which is at once alive to its responsibilities and wishful to 
fulfil them, and the Government of which is endowed with powers 
adequate to their discharge in circumstances reasonably likely to 
occur. And if the question should arise before an international tri- 
bunal, that tribunal would, it seems, be equally bound to apply this 
abstract rule in the light of current standards and prevalent con- 
ditions (d) . So far as relates to neutral duties of the kind we are 
hero concerned with, those, as we shall see, are now declared by 
the Hague Convention; wdiilst, in the performance of them, the 
neutral State is required onl^r to apply such vigilance as the means 
at its disposal permit (e). This has the effect of modifying — although 
seemingly only as regards a particular class of States (/) — the cus- 
tomary nile that would otherwise apply. But, subject to this modifi- 
cation, the question of what constitutes duo diligence in the discharge 
by a State of its international obligations may still arise, and must 
then, i^ is conceived, bo determined in accordance with the 
principles indicated above. (2) With respect to the bearing of 
municipal law on international obligations, it was contended by 
•the United States that the duty of a neutral State was to 
be measured by the rules of international and not of municipal 
law(f7). Great Britain, whilst admitting this generally, yet con- 
tended that in estimating the action of a Government, some re^rd 
should bo had to the measure of its powers under tlio municipal 
law so long as these were not glaringly deficient. In the result 
the Court ruled that the insufficiency of legal powers afforded no 
justification for failure to exercise due diligence. And this ruling is 
oertainly correct, in so far os it asserts that defects of local law cannot 


(d) It was probably an appreciation 
of the difficulty of applying? this prin- 
ciple in a community of States, that 
led Great Britain to fall back on the 
contention ijiat due diligence should 
be measured by the care usually em- 
ployed by a Government in matters 
■affecting its own security or that of 
its citizens.' j 


(^) See H. C., No. 13 of 1907, 
Art. 25; and p. 344, infra. 

(/) Ibid. 845; although even here 
the question may arise as to what 
constitutes 'Wigilance by a State in 
the use of the moans at disposal.” 

{ff) Even though citable against the 
enacting Power; infra, p. 380. 
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in general be accepted as an excuse for or even in extenuation of the 
: non-fulfilment of international duties (h). At the same time, the 
: duty in such cases is not an absolute duty of prevention, but merely 
? a duty to use due diligence to prevent a violation of neutrality, 

> and will be discharged if powers sufiicient to meet cases ordinarily 
- likely to occur in practice are both given and made use of(i). 

■ (3) With respect to the effect of the issue of a commission to a 
^ vessel which had been constructed and fitted out in violation of 

neutrality, the United States contended that this fact did not, at 
any rate in the circumstances that there existed, protect her on 
subsequently coming within the neutral jurisdiction. As against 
this, Great Britain contended that tlie acknowledged exemption from 
the local jurisdiction of a vessel bearing the commission of a recog- 
nized belligerent could not be withdrawn — at any rate, without pre- 
vious notice. The Court finally hold that the effects of such a 
violation of neutrality were not done away with by the issue of a 
commission by the offending belligerent; although this ruling cannot, 
as we shall see, bo regarded as a correct statement of the law(fc). 
(4) Witli respect to supplies of fuel, it was contended by the 
United States that an undue supply of coal to a belligerent might 
afford evidence of the use of neutral territory as a base of operations. 

; As against this, it was contended by Great Britain that the use of 
neutral territory as a base of operations meant a continuous use, 

■ or a use both as a point of departure and return. The Court does 
not appear to have held Groat Britain responsible for the acts of 
any vessel by reason merely of supplies of coal. But in the case of 
ih&f Shenandoah it hold that the occurrences at Melbourne, on qne 
occasion only, amounted to a use of that port as a base for the 
preparation of a hostile expedition (Z); whilst it also lays down the 

• general rule, that supplies of coal, in order to constitute a viclation of 
rule (2) of the Treaty, must be connected with special circumstances 
of time, persons, or place, which may combine to give them that 
character. The question of the supply both of provisions and coal, 
and the question of repairs, are, however, now regulated by the 
Hague Convention (w); whilst the question of the conditions under 
which undue supplies will support a charge of the use of neutral 
territory as a base of operations has already been considered (n). 
(6) On the question of damages the Court, as vre have seen, pro- 
nounced against the indirect claims; it further disallowed the claima^^ 
for the costs of pursuit of the cruisers whose acts woi^ complained ' 
of; thus leaving only the claim for direct losses arising out of the 
destruction of the vessels and their cargoes as the subject of award. 
The Court also refused to admit prospective earnings (o) as a proper 

(A) See vol. i. 222. pressed by the President, supra, 

(0 Supra, -p. 341. p. 838, n. (p). , 

(k) Infra, p. 347. . («*) Infra, p, 362. 

(/) The award refers only to rules * («) Supra, pp. 319, 820. 

1 and 2, but this was the opinion ex?^ loS Or **ffro8s’’ as distinct fromt 
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' for computation of losses; and disalloivod double claims, as 
by owner and insurer ; but allowed inteneet as jin element in the award 
of a sum in gross. 


General Notes. — The Construction or Fitting Out of Vessels of 
War in Neutral Territory: (i) The Earlier Law. — ^Although under 
the earlier law a neutral Sttite might not itself supply ships of war ; 
to a belligerent (p), it was under no obligation to prevent its subjects 
from doing so; and at a time when prirateering still prevailed, and 
when the line between ships adapted and not adapted for war was 
not so clearly drawn as now, the sale of such vessels by neutrals 
to belligerents was of common occurrence. If, in such a case, the 
neutral seller engaged to deliver the vessel outside neutral terri- 
tory, he took the risk of its capture and condemnation as contraband 
of war. If, on the other- hand, it was transferred to a belligerent 
agent in neutral territory, the purchaser took the risk of its capture 
as enemy property. Subject to these risks it was equally open to 
the neutral either to sell a vessel already built, or to agree to build 
a vessel for tlie purchaser, and this without in either case involving 
his State. But if a ship adapted for war was not merely constructea 
and sold in neutral territory, but w^as there furnished with a com- 
mission and also with a crew and armament sufficient to enable her • 
to engage in hostilities on quitting neutral territory, then tlie terri- 
torial Power became involved, for the reason that such a pi'oceeding 
was accounted as the ijreparation in neutral territory of an instrumen- 
tality of war, which it was bound to prevent. And this rule may 
bo said to have obtained as between States that had not otherwise 
bound J^homselves until the latter part of the 19th century (q), or, 
as some think, until the Hague Convention of 1907 (r). 

(ii) The Formation of a New Usage. — Meanwhile a new^ usage — 
the effeet of which w^as to require the neutral State to prohibit the 
construction or outfit in and the despatch from its territory of vessels 
of war intended for the service of either belligerent -emerged and 
developed, and finally took shape as law. This usage appears to 
have had its origin in the municixml ordinances of some of the smaller - 
Italian States, which, during the latter part of the 18tli century,; . 
made it a j^enal offence to sell, build, or arm, within their territories, 7 
vessels of^var for either belligerent (>). This example was subse- ;; 
quently followed also by other States, such as the United States in ;;g 
1793, and Austria in 1803. Similar rules, although in a mprife^l 
developed form, were embodied in the United States neutrality 1 
legislation of 1794 and 1818 (0> and in the British Foreign v 
Enlistment Act of 1819 ; and became, at any rate in the former 

{p) Supra, ZOi. • infra. 

(q) Infra, p. 344. (0 Hall, 607. V,; 

(r) See .Hall, 610; and p. 844, (0 Infra, p. 377. " ' 
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country, the subject of an extensive judicial interpretation (w;. 
This fact, added to the manifest need of some such rule in 

the conditions of modern niaritiirie war—a need gieatly empha- 

sized by the events of the American civil war- subsequently 
led other maritime Powers, such as France, Denmark and Holland, 
to amend their municipal laws in the same direction, by forbidding 
the equipment or armament within their territories of vessels of 

war intended for the service of * either belligerent (a?) . In the 

Alabama controversy this incipient custom was accepted by Great 
Britain as being internationally obligatory, at any rate as regards 
' the matter in dispute wdiilst, as the result of the Geneva arbi- 
tration, the rules on this subject, as formulated by the treaty and 
as interpreted and applied by the tribunal, became the subject of 
a widespread juristic discussion. In 187*5 a rule to the effect that 
a neutral State is bound to see that other persons do not within 
its ports or waters put vessels of war at the disposition of the 
belligerents, 'was adopted also by the Institute of International Law. 
In 1898, during the Spanish- American war the now usage was recog- 
nized and acted on both by the British and other Governmeiiis (^f). 
In this way the usage in question may probably bo said, at any 
rate before the close of the 19th century, to have ripened into an 
obligatory custom (a). 

(iii) The Existing Law . — Neutral responsibility in such cases is 
now regulated by the Hague Convention, No. 13 of 1907. The 
rules embodied in this Convention, although binding strictly 
only on tlie signatories (b), wull probably set the standard of 
international duty in this matter for the future, although still 
requiring at some points to be supplemented by reference to 
^ the customary law. The Convention declares that a ^neutral 
Government is bound to employ the means at its disposal to prevent 
the fitting out or arming of any vessel within its jurisdiction which 
it has reason to believe is intended to cruise or engage in hostile 
operations against a Power with which it is at peace; and is also 
bound to display the same vigilance to prevent the departure from 
its jurisdiction of any vessel intended to cruise or engage in liostile 
operations which has been adapted in whole or in part, within the 
said jurisdiction, to warlike uso (c). This, it will be seen, repro- 
duces the first rule of the Treaty of Washington, with the substi- 
tution of the expression “ is bound to employ the moang at its dis- 
posal” for “is bound to use due diligence.” This has the effect 

(u) A summary of these decisions but 'which had really been purchased 
will be found in Wheaton (Dana), by the United States, although before 
n. 21f5, at 543 et seq, the war, from leaving British torri- 

(x) As to the scope of these regu- torv: see Moore, Digest, vii. 861. 

lations, see Hall, 609 et eeq, (d) But see Hall (4th .cd., 1894), 

(y) Supra, j). 325 , 639. 

(z) The British Government, for fh) See Table, Appendix xiv. 

.^ instance, prevented two vessels, build- (c) Art. 8. 

i®^ the United Kingdom for Brazil, ■ ) ! i i 
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Ot making the responsibility of the neutral Government contingent on 
ability. But the ability referred to is, it is conceived, only an ability 
as regards material means, and would not therefore cover a failure 
arising out of the non-bestowal of adequate legal powers; the restric- 
tive words being designed mainly in the interest of minor Powers not 
possessing adequate moans of repression as against a powerful belli- 
gerent. For the rest, the actual measiii’e of vigilance required to be 
shown by a State in the employment of the moans at its disposal is still 
left undefined, and must continue to be ascertained according to the 
principles and methods previously applicable (d). And this obliga- 
tion, whatever its scojie, wall arise whenever a neutral Government has 
reasonable ground for “ believing ” that a vessel so fitted out or armed 
is ‘‘ intended ” l:o cruise or engage in hostile operations against the 
other belligerent. The “belief** must bo on the part of the neutral 
Government; wdiilst the “intention** must be on tlie part of those 
who have control of the vessel within the neutral territory. To 
constitute such an intention, how^ever, there must be an expectation, 
arising out of present circumstances and dealings, that the vessel 
is to be so*employed; and not a mere surmise that she may eventually 
be so employed as tlie result of further dealings or transactions (0). 
Such an intention may, asi wo shall see, often bo deduced from the 
character and structure of the vessel, although this is far from being 
conclusive in all cases (/), 

Presimptwns attadiing to different Classes of Vessels ! — The rule 
contemplates, apparently, only vessels capable of being used for 
“fighting” or “cruising.** In applying it, however, we need — 
especially in relation to the question of proof of “intent** or 
“belief to distinguish three classes of vessels. First, there are 
fighting ships proper, in the nature of battleships, cruisers, destroyers, 
torpedo boats, or submarines. Inasmuch as vessels of this character 
are easily distinguishable by their special design, the construction 
of any such vessel in neutral territory, and in time of war, to the 
■order of an individual, or otherwise than to the genuine order of a 
neutral State (<7), w^ould afford a presumption of intent, of which the 
territorial Power would be bound to take cognizance. Nor would the 
fact of a vessel of this description, but of the smaller type, having 
been constructed in sections and afterwards sent' from neutral territory 
to a belligerent destination on board some larger vessel appear to 
exempt a neutral State from its responsibility; for the neutral 
Government is bound to prevent the fitting out as well as the despatch 
of vessels of this kind; whilst the fact of such a vessel being under 


0?) iSi/pra, p. 341. 

For a useful analogy, see the 
Solman v. Johnson (Cowp. 341) ; and 
Lightfoot v. JTennant (1 Bos. & P. 
■664), referred to in Uobbay, Ilenninck 
(17 C. B. N. S. 817). 

(/) But see Hall, 611, where it is 
suggested that *'tKe character of the 


vessel,” and not the ‘Mntcnt,” should 
be the controlling factor in all cases. 

(y) It being the duty of the terri- 
torial Power to attest this; cf. the 
case of The Han Righ^ vol. i. 343; 
and as to pretended neutral purchases 
during the Busso- Japanese war, see 
Takahashi, 486, and p. 306, supra. 
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X is, in general, easy of ascertainment. In 1904, how*,? 

ever, when two submarines, the Protector and the Fulton, were y; 

^ despatched from the United States to Bussia, the United States 
Government, on ascertaining the fact, declined to interfere, claiming ; 

• to treat this as being merely an export of contraband. During • 

■ the same war, also, the German Government permitted the expor- 
tation overland to Russia of the requisite parts of a number of torpedo 
boats or destroyers, which were afterwards fitted and put together 
at Libau(h). "But all such eases would, it is conceived, 'now come 
within the tenns of Art. 8 of the Hague Convention, No. 13 of 1907. 

(2) Next there are vessels of a purely commercial type, which are 
from their character and build wholly unsuited for either of the 
purposes indicated above, even though they might be used as colliers 
or supply ships. As to these no presumption whether of “intent “or 
“belief will arise. (3) Finally there is an intermediate class, com- 
' prising many gradations, but consisting in general of vessels which,, 
although primarily mercantile in their character, may nevertheless- 
from their size and speed be easily adapted for use in war as cruisers^ 
During both the Spanish-Ainerican war of 1898, and the Russo- 
Japanese war of 1904-5, a number of vessels of this type wore sold 
by German companies to belligerent purchasers (i). As to vessels of 
< this type — and omitting the question of the sale of subsidized vessels 
which lias already been discussed (fc)—it would seem that a sale to 
a private, purchaser carries no presumption of intent to 
employ the vessel in hostile operations, and that in such a case 
therefore the territorial Power is not bound to intervene, unless 
there is some further or more direct proof. But an lulaptation 
of a vessel, whether of this or any other type, to warlike uses, within 
neutral territory and .whilst a war was being waged, would, it is 
conceived, create such a presumption, and would theretee impose 
on the territorial Powder a duty of vigilance in the matter of enquiry 
and prevention. 

The Augmentation of Force of Belligerent WarMps . — The second 
rule of the Treaty of Washington imposes on a neutral Government 
the duty of not permitting either belligerent to use neutml poi*ts 
or waters as a base of naval operations, or for the purpose of the* 
renewal or augmentation of military supplies or arms, or the recruit- 
ment of men. The pixihibition against using neutral ports or waters 
as a base of operations is, as we have seen, reproduced by Art. 5 oK . 
the Hague Convention, No. 13 of 1907, and although this is only 
in the form of a prohibition addressed to the belligerent, 3^0 1 by 
Art. 25 the neutral State is put under a similar obligation^ 
to prevent its evasion (?). With respect to augmentation of force, 
Art. 18 provides that belligerent warships nmy not make use of 
neutral ports, roadsteads, and territorial waters for replenishing ^ 

(K) So© Hershoy, 96. 

(i) See Takahashi, 488. 

; - (k) Supra, p. 805. 


* (Z) That is, by the exercise of such*, 
vigilance as the means at its disposal!:' 
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, . .. ^ . . . 

or inoreasing their supplies of war material, or their armament^ 

or for completing their crews; the object being to ensure that ; 
a belligerent vessel shall leave neutral territory without having in vj 
any way added to her fighting force or effective power of injury (w). 
Under the earlier law it appears to have been regarded as permis- 
sible for a belligerent vessel to ship, even in a neutral port, such a 
nuniber of men as might be necessary to the navigation of the vessel 
to her own country ; but this, despite the analogy of repairs, would 
not be admissible under the existing rule (w). 


The Duty of Neutrals as regards the Enforcement of these Re- 
strictions. — By the third rule of the Treaty of Washington it ie- 
declared tliat a neutral Government is bound to exercise due dili- 
gence in its ports and waters, and as to all persons ^\dthin its 
jurisdiction, to prevent any violation of the obligations previously 
recited. This rule is, as we have seen, reproduced by Art. 25 
of the Convention, which provides that a neutral Power must 
exercise such vigilance as the means at its disposal permit 
to prevent any violation of the duties previously described occur- 
ring in its ports, roadstead, or waters. In this way the Convention 
virtually adopts, as a part of the written law of nations, all the rules 
previously embodied in the Treaty of Washington (p). By Art. 26 
it is also declared that the exercise by a neutral State of the rights 
and powers conferred by the Convention shall not be regarded as an 
unfriendly act by a belligerent who has accepted the Articles relating 
thereto. 


The Effect of the issue of a Commission to a Vessel illegally fitted 
out. — The Genova Tribunal, ajs we have seen, ruled, in affirmance 
of the American oontention, that the issue of a commission by a 
belligor^t Governipeiit to a vessel that had been fitted out in viola- 
tion of neutrality, could not be appealed to as a protection against 
acts done in violation of neutrality. Exterritoriality, it was said* 
was not an absolute right, but a proceeding founded only on 
comity and mutual deference, and was revocable in a case where 
those had been disregarded by the belligerent (</). But although 
exterritoriality in itself is only a mode of describing certain privi- 
leges and immunities which had their origin in eomity or convenience, 
the privileges* and immunities which it now implies are really sub- 
stantive rights, and, as such, they are no more capable of being 
revoked at mil than are the rights of embassy (r). In such a case, 
therefore, although the neutral State has its remedy against the 
Government in fault, it would seem that it has no remedy, at any 
rate by way of seizure, against the vessel itself, if onco the latter 
has acquired the status of a public vessel. Nor would this be affected ' 
by the fact of the vessel having been commissioned merely by the 


(m) As to the apparent inconsis- 
tency between this Article and thof^ 
which allow a limited supply of pro- 
visions, fuel, and repairs necessary for 
navigation, see p. infra* 


(n) Supra, p. 309. 

Supra, pp. 325, 320. 
(^') Supra, p. 336. 

(r) See vol. i. 298. 
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Government of an insurgent community, provided its belligerency 
had been recognized; for this in itself is an acknowledgment of 
capacity to answer for conduct connected with the war (5). At the 
same time, it would be quite open to a neutral State whose neutrality 
had been violated to forbid any further use of its ports to an offending 
vessel; for such a right — although presumed in default of notice to 
the contrary — may nevertheless bo revoked, and any protest on the 
ground of discriininaiion would be adequately mot by proof of the 
prior violation of neutrality (t). 


THE TREATMENT OF BELLIGERENT WARSHIPS 
IN NEUTRAL PORTS. 

(i) THE EULE OF TWENTY-FOUR HOURS’ INTERVAL. 

THE CASE OF THE ^^TVSCAEOBA” AND THE NASHVILLE.” 

[1861-2; Bernard, British Neutrality during the American Civil War, 267.] 

Case.] In 1861, during the American civil war, the “ Nashville,’^ 
a Confederate cruiser, put into dock at Southampton in England, 
for the purpose of repairs. Soon afterwai’ds the “ Tusearora,” 
a United States cruiser, also entered British waters, and took up her 
station at the head of Southampton Water, some ten miles below 
the dock. According to the neutrality regulations theh^in force, 
no ship of war of either belligerent was permitted to leave any 
British port or waters from which any vessel belonging to the 
other belligerent, whether a ship of war or merchant vessel, had 
previously departed, until after the expiration of twenty-four 
hours from the time of such departure. Taking advantage of 
this rule, the captain of the “ Tusoarora,” with the aid of timely in- 
formation furnished by agents in Southampton and by keeping 
his ship in readiness for instant departure, was able to take 
precedence of the “Nashville,” whenever the latter proposed to 
leave. This had the effect of compelling the local authorities to 
prohibit the departure of the “ Nashville ” for twenty-four hours; 
and before this period elapsed the “ Tuscarora ” returned to her 

f. 

(0 See Hall, 618 et seg.; but see ^ (Q See H. C., No. 13 of 1907, 
also Westlake, ii. 216. Art. 9; and as to the right of excluf 

, sion, generally, infra, p. 360. 
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station. By repeating this operation she was enabled for some 
time virtually to blockade the “Nashville” in British waters. 
In order to prevent a repetition of this proceeding the British 
Government issued a fresh regulation, providing that any war 
vessel of either belligerent entering a British port should be 
required to depart and put to sea within twenty-four hours of her 
entrance into such port, except in cases of stress of weather, or ' 
want of provisions or other things necessary for the subsistence 
of the crow, or need of repairs; in either of which cases she was 
to be I'oquired to put to sea as soon as possible after the expira- 
tion of twenty-four hours. 

To prevent the use of neutral ports or waters by belligerent 
vessels as a starting-point for belligerent operations, various rules 
have at diffeient times been devised. One of these prohibits belli- 
gerent warships from lying in wait in territorial waters, and avoids, 
all consequent captures (a). Another prohibits belligerent warships 
from using neutral ports for the purposes of obtaining information, 
as to enemy vessels likely to arrive and sallying out to meet them (b). 
Another rule, which is' of some antiquity, prohibited belligerent 
warships from following an enemy of inferior stren^h, arid especially 
a merchant vessel, out of a neutral port, with a view to attack and 
capture. This was at first enforced, as against public vessels, by 
exacting an undertaking from the commander; and, as against priva- 
teei^s, by forbidding their departure until after the ^pse of an. 
interval of 24 hours or oven longer. Subsequently the latter practice 
was extended to public vessels, and came to bo known as “the 
24 hour^ rule.” Such a rule was, as we have seen, included in the 
British neutrality regulations during the American civil war; whilst 
rules similar in effect (c) were adopted in the neutrality regulations 
of most other maritime States. In the result, the imposition 
of some such restraint on egress, not falling short of 24 hours (d); 
may probably be said to have become obligatory. Such a rule, with 
a definite limit of 24 hours, was incorporated in the Suez Canal 
Convention of 1888 (e), as well as in the Treaty of 1901 made between 
Great Britain and the United States with respect to the Panama 
Canal (/;. It has now been adopted, although with a limit of “ not 
less than 2Phours,” by the Hague Convention, No. 13 of 1907 (g). 
This rule, with a view to distinguishing it from the rule of 24 hours’ 
stay next referred to, is now commonly known as “ the rule of 
24 hours’ interval” (ft). 

(<i) Supra, p. 319. (e) See vol. i. 151. 

(5) Infra, p. 373. (/) Ibid. 163. 

(e) Although differing eometimes in (ff) See Art. 16 ; p. 362, infra. 

detail. ’9 W See Westlake, ii. 207; and on^ 

(d) Although optionally longer; the subject generally, Hall, 623 et aeq.. 
infra, p. 381, n. (A:). 
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; ^ 5 <ii) THE RULE OF TWENTY-FOUR HOURS’ STAY; 
AND THE PRACTICE OF INTERNMENT. - 

THE CASE OF THE ‘‘ MAHDJTO.” 

: ^ ^ [1904; Takahashi, 418— 429.] 

. €ase.] For some time prior to the outbreak of the Russo- 
: i Japanese war the ‘‘Mandjur,” a Russian warship, had been 
at Shanghai. On or about the 14th February, 1904, 
after hostilities between Russia and Japan had begun, the Chinese 
Government issued neutrality regulations, which, amongst other 
things, prohibited the stay of belligerent warships in Chinese 
ports for more than twenty-four hours except in cases speci- 
Inasmuch as the ‘‘Mandjur,” although not coming 
witliin these exceptions, nevertheless continued her stay, the 
Japanese Consul-General, bn the 19th Fcbruaty, requested the 
Chinese authorities to require her to leave in accordance with 
; the regulations. This demand was communicated to the Russian 
‘Consul-General, but the latter declined to comply with it until 
he had received instructions from his Minister. The matter 
; ivas further complicated by the fact that a Japanese cruiser was 
alleged to be lying wait for the “Mandjur” off 
; On the 22nd February the Japanese Minister at Pekin made a 
new and formal demand that the Chinese Government should 
' proceed to disarm and intern the “Mandjur” if she did not quit 
‘ Shanghai within twenty-four hours, failing which it was inti- 
^ naated that Japan might be forced to adopt measures, the respon- 
J sibility for which would then rest with China. This produced 
■ its effect on the Chinese Government, and the disarmament of 
" the “Mandjur” was resolved on and carried out. dn the lirst"^ 
instance, a limited disarmament involving only the removal of 
guns and ammunition, but accompanied by an undertaking 
^ * that she should not leave Shanghai during the war, was pro- 
posed. But this was not approved by Japan; and, after some 
;y: fuither negotiation, the vital parts of the machinery and the 
. breech blocks of the guns were also removed and placed under 
l^^^hinesc ^ The crew were sent back to their own country 
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¥v «mder pledge aiot to engage in hoetilitiiM egaixist Japan during ; 
•■-■'the; war. ■ 


This case serves to illustrate the application of the rule, now 
generally accepted in practice, which limits the duration of stay 
of belligerent vessels in neutral ports to 24 hours; as well as the 
treatment usually accorded to vessels that are unable or unwilling to 
leave within the time allowed. This rule is now commonly known as 
“the rule of 24 hours’ stay.” It is based on the need of preventing 
an abuse of neutral hospitality, and incidentally of preventing 
the use of neutral territory as a refuge from enemy constraint;; 
although the latter ought in strictness to be regarded as tlio subject 
of a separate and independent rule (&). 

The “rule of 24 hours’ stay ” has a much shorter history than the 
“ rule of 24 hours’ interval ” (c). It was, as we have seen, originally 
adopted by Groat Britain in 1862, with the object of preventing 
an abuse of the latter; and was enforced both by Great Britain and 
the United States in subsequent wars in which those Powers were 
neutral. It was later also adopted by other maritime States, such 
as Italy, Sweden and Norway, Denmark, and the Netherlands; but 
it was not at first formally accepted either by France, Germany, or 
Russia. This rule was likewise incorporated ih the Suez Canal Con- 
vention of 1888, and in the Treaty of 1901 made between Great 
Britain and the United States with respect to the Panama Canal (d). 
During the Russo -«Japanese war, the “rule of 24 hours’ stay,” with 
the alternative of disarmament in the event of non-compliance, was 
enforced not only in the cose of the Mandjur, but in a great variety 
of other cases; and this even by Powers tliat had not previously 
acoopted it( 0 ); although in some cases its enforcement appears to 
have bee® based rather on the propriety of not allowing belli- 
geient vessels to use neutral territory as an asylum from enenav 
constraint than on the duty of merely limiting their 8tay(/). It 
was also enforced against transports and colliers, as well as against 
warships proper (^). Finally, and probably in deference to these 
instances, the rule was embodied, although only in a qualified form, 
in the Hague Convention, No. 1*3 of 1907 (h). Its relation to the 
rule prohibiting belligerent vessels from using neutral ports as an 
asylum in war, will be considered hereafter (t). 


(6) Infra, p%357. 

(r) Supra, p. 349. 

(Jt) See vol. i. 151, 153. 

(e) Aa by Germany, against Rus- 
sian vessels takinu refuge at Kiao- 
chow: see Takahashi, 447 el aeq, 

if) Infra, p. 357. 

ig) As by China, at the instance of 
Japan, against certain Russian trans- 


ports and colliers which had become 
separated from the Russian fleet and 
had taken refuge at Woosuiig, both 
vessels and crews being detained 
throughout/ the rest of the war: see:.] 
Takahashi, 435 et aeq, 

ih) See Art. 12; and p. 361, infra. 
(f) Infra, p. 355. 3 
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(iii) THE SUPPLY OF COAL AND PROVISIONS.^ 
THE CASE OP THE «TEB.EK.” 

[1905; Takahashi, 457.] 

Case.] On the 28th of June, 1905, during the Russo- Japanese- 
war, the “ Terek,’' a Russian cruiser, put into the port of Batavia,, 
greatly in need of coal and provisions. Under the special regu- 
lations issued by the Dutch Government with respect to the use- 
of the ports of the Netherlands-Indies during the war, belligerent 
vessels wore forbidden to prolong their stay except in cases of 
necessity for more than twenty-four hours, or to take in sup- 
plies of provision or fuel beyond such an amount as might be 
necessary to carry them to the nefircst port of their own country, 
no further supply being permitted within three months (a) . Ajl 
application by the commander of the “Terek” to the Dutch 
authorities for a supply of provisions and coal was conceded to 
the extent allowed by the regulations, but an application for an. 
extended supply was refused. On the expiration of twenty-four 
hours it was found that the coal taken on board would not suffice 
for the navigation of the vessel, and inasmuch as an extension of 
time was refused and the eommandor declined to leave the port 
with so little coal, the vessel was disarmed and detained, together 
with her officers and crew, for the remainder of the war. 


The importance of coal in modern naval war necessarily led’ 
to some restriction being imposed on its supply to belligerent 
warships in neutral ports. The initiative in tliis respect appears 
to have been taken by Great Britain. Under the neutmlity regu- 
lations issued, in 1862, during the American civil war, the amount 
of coal that might be taken by a belligerent warship in a British ^ 
port was limited to so much as would car^ the vessel «do th^ nearest: 
port of her own country or some nearer destination, with a pro- 
hibition of any further supply at either the same or any other British 
port within three mojiths, without special permission. This rule 
was based on the duty of the neutral State to abstain from supplying 
a belli^rent vessel with the means of aggressive action; whilst at the 
same time it enabled her to obtain a sufficient supply to j^ach a home 
port— a denial of which would virtiuilly have had the effect of placing. 

(s) Infra, p. 382. 



Slier out of fiictioii (&): This example was subsequently followed bySS 
bthei^ Powers; some Powers adopting the British regulation in ite 
entirety, whilst others adopted it in substance although with some 
'Tariation as regards details. During the Busso- Japanese war, 
Great Britain took the furtlier step of denying oven a limited 
supply of coal in cases where a belligerent fleet was proceeding" 
either to the seat of war, or to a position or positions on the line 
of route with the object of intercepting neutral vessels on suspicion 
of carrying contraband. According to the instructions issued on 
the 5th August, 1904, to the naval commanders in chief, such a fleet * 
was not to bo permitted to make use in any way of a British poirt 
for the purposes of coaling, either directly from the shore or even 
from colliers accompanying the fleet, and whether the vessels of 
tiic fleet presented themselves at the port at the same time or su^ 
oessively ; and the same rule was to be applied oven to single belli-' 
gorent Nwar-vessels when manifestly bound on a similar errand, 
except in coses of actual distress (o). The French practice, how- 
ever, was much more lax; the belligerents being allowed to take as 
much coal as would carry them to their next port, which was not 
confined to the nearest liome port, and this without any limit of 
time (d) or any limitation on the renewal of supplies (e). A rule 
restricting the supply of fuel to belligerent vessels in neutral ports 
has now been embodied in the Hague Convention, No. 13 of 1907 (/). 

With Inspect to provisions, the British practice was to limit sup- 
plies to an amount required for the subsistence of the crew(^y 
A restriction on reviotualling also finds a place in the neutrality 
regulations of certain other ' States, such as Holland and Brazil. 
But the restriction does not appear to have been either definite or 
obligatory, save in so far as if was implied in the duty of preventf- 
ing "neutral porf^ from being made a “base of supply ”(h). A 
clause iif I’ostraiiit of “ revictualling ” has, however, now been em- 
bodied in the Hague Convention, No. 13 of 1907 (/). 

The pressure of these restrictions on the belligerent is, as will 
have been gathered from the case of the Tereky materially increased* 
where supplies, whether of ceal or provisions, are required to be 
taken within the time ordinarily available for stay, irrespective of 
special needs; a practice now implicitly affirmed by the same Con- 
vention (7c). 

, (6) See Hall, 902. 

(c) See Pai4 Papers, Russia, No. 1 
(1905), 11. 

(rf) Except where a warship is 
docbhipanied by a prize. 

(c) A laxity which gave rise to 
much dissatisfaction during the Russo- 
.Tapancse war; see The iiana, Taka- 
hashi, 453. 

(/) See Ark 19; and p. 362, infra. 


\ -a a.. 


(^) See the Instructions issued in 
1898 and 1904, p. 373, infra, 

(A) Supra, p. 319. 

(i) See Art. 19; and p. 362, infra, 
Ik) See Arts. 14, 19; although re- 
laxed in oases of damage and stress ;; 
of weather, and, as regards coal, ihv^; 
cases where it cannot by local regu- 
lation be taken on board until twenty- 
four hours have elapsed: m/ra, p. 362. | 
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(iv) THE QUESTION OF EEPAIES. 

THE CASE OF THE “LENA.” 

[1904; Takahaahi, 455; Hershoy, 207.] 

Case.] On the 11th Septembor, 1904, during the Russo-* 
Japanese war, the “Lena,'' a Russian auxiliary oriiiser, which 
had been previously engaged in cruising against J apanese com- 
merce in the Pacific, put into San Francisco harbour greatly 
in need o£ repairs as regards her engines and boilers. Inasmuch 
as the effecting of the repairs would have meant a restoration 
of the fighting power of a vessel which was at the time virtually 
out of action, the Japanese Govorninent instructed its Minister 
at Washington to bring the matter under the notice of the United 
States Government, and to request that appropriate measures 
might bo taken without delay. The United States Government 
thereupon directed that the vessel should be inspected and the 
question of repairs reported 1|n by the naval authorities. It 
having beeti ascertained that the repairs would take some six weeks 
to effect, and the vessel being unable to put to sea ^nthout them, 
the commander of the “Lena" himself admitted that the vessel 
must be disarmed, and requested that the repairs should be allowed 
on this condition. Oh the 15th September the President accord- 
ingly issued orders directing that the “Lena" should bo taken 
into the custody of the naval authorities. In the result the vessel 
was first disarmed under official supervision, and thereafter re- 
paired, but held in custody until the end* of the war ; the captain 
also giving a written guarantee that the vessel should not leave 
until after the conclusion of j^eace^ The officers and crew were 
put on parole not to leave the United States territory during the 
war*, unless some other understanding as to their disaoeal should 
be come to between the Government of the United States and 
both the belligerents (a) . 

Under the customary law, belligerent warships in neutral ports were 
commonly allowed to effect such repairs as w»ere necessary to naviga- 

(») It appears that some of the Rub- Kiey were ordered to return, and re- 
aian officers broke their parole; but duced in rank hy way of punishment: 
on the demand of the United States see Hershey, 208, n. 
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tion, but not repeire or structural alterations which added to their 
fighting strength (&). Having r^ard to the rule which prohibits any 
increase in the fighting power of a vessel, the allowance of repairs, 
even within these limits, is sometimes criticized as illogical, for the 
reason that navigability and seaworthiness are equally indispensable 
to naval action; but the indulgence as regards repairs of a non- 
militar}’^ kind is really founded on the exigencies of life at sea, and 
is in practice probably acceptable to both belligerents (c). 

Under the earlier conditions of maritime war, the distinction 
between what we may call civil and military repairs was not hard 
to draw, but with the increasing complexity of the mechanism of 
warships its application became at once more difficult and more 
rigid. So, in the case of the “ Lena,” the right of repair was held 
not to cover repairs which, although primarily of a civil kind, were 
yet such as to involve the restoration of the vessel as a fighting 
unit. And although, in the case of repairs necessary to navigation 
and not of so extensive a character, an extension of the ordinary 
period of stay is usually granted, yet this will not extend to repairs 
against injuries sustained in battle. So when in June, 1905, the 
Eussian cruisers ** Aurora,” “Oleg” and “Zamtchug” entered 
Manila after the battle of Tsushima greatly in need of repairs, and 
sought an extension of time for this purpose, the requisite permis- 
sion was refused, on the ground that time cannot be given for the 
repair of injuries received in battle; with the result that all these 
vessels were detained until the close of the war(d). The question 
of repairs is, as we shall see, now regulated, as between the signa- 
tories, by the Hague Convention, No. 13 of 1907 (e). 


(v) ASYLUM IN NEUTRAL PORTS. 

THE CASE OF THE ‘‘ASKOLD” AND “GROZOVOI.^^ 

[1904; Takahashi, 429 — 435.] 

Case.] On the 13th August, 1904, the Russian warships 
“ Askold ” and “ Grozovoi,*' after having been defeated in a 
naval engri^ement, sought refuge in the port of Shanghai. As 
these vessels showed signs of prolonging their stay beyond the 
time allowed by the Chinese neutrality regulations, the Japanese 


(5) See Westlake, ii. 210; Taylor, belligerent. Japan appears to have 
690. ^ been satisfied with this and not to 

(<?) Infra, 360. have pressed for disarmament: see 

(d) Although botii in this and th% Takahashi, 452. 
previous case tee internment was not (e) See Art. 17 ; and p. 363, infra. 
probably a disadvantage to the weaker 

• aa2-. 
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CoBSol-Oeneral demanded that the Chinese authoritiee should 
either take steps to procure their immediate departure or dis- 
arm and intern them. This demand was notified to the Buseian 
: Consul-General, but the latter refused to comply on the ground 
the vessels had a right to remain until repairs had been 
j effected. As it appeared that these repairs were of an extensive 

• obaracter, the Japanese Minister at Pekin was instructed to 
protest against Chinese ports being used by Kussian vessels 
as an asylum after defeat and for the purposes of repairs that 
would enable them to resume their belligerent operations ; and 
to demand that they should be required to leave at once, or, if 
actually unseaworthy, then that they should be given two days 

' within which to effect the necessary repairs with the alternative 
of being dismantled and internod if they failed to leave. The 
Chinese Government wavered ; now demanding the departure of 
the vessels in deference to Japanese pressure, and now extending 
the time for departure in deference to the insistence of the Buseian 
Consul-General; but on the 23rd August a further extension of 

• time was granted . 

Japanese Circular and Ultimatum.] On the 25th August 
the Japanese Government — anticipating in view of what had 
occurred that it might be compelled to resort to measures ^>f force, 
and having regard to foreign interests at Shanghai — thought it 
necessary to address to the Powers a circular note. This, after 
reciting the facts, pointed out that Japan could not be expected 
to submit to the continuance of a condition of things which con- 
stituted a menace at once to her belligerent rights and her com- 
merce, and tliat she might therefore find herself forced to take 
action, the responsibility for which would rest with China. This 
was followed on the 26th August by an ultimatum eddressed to 
China, requiring (1) that the disarmament of the vessels should 
be commenced forthwith; (2) that all arms and ammunition, 
together with the essential portions of their machinery, should 
be landed and placed under Chinese control ; (3) that the Bus- 
siaai flags should be hauled down ; (4) that no repaiis affecting 
the fighting capacity of the vessels^ should be permitted ; (6) that f*' 
the vessels so disarmed should be placed in the custody of thefe e 
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Chinese authorities and under no condition allowed to depart; 
f and (6) that the crews should be interned by China till the end 
of the war. In the result, and after some further controversy 
with respect to the disposal of the crews, these demands were 
in substance complied with; and both vessels and crews were 
detained throughout the remainder of the wax (a). 


On principle it would seem that where a belligerent warship seeks 
the shelter of a neutral port as a protection against enemy constraint 
or capture, both the vessel herself and those on board should, like a 
fugitive force on land (b), be subject to internment; and this without 
tliat benefit of stay or supplies or repairs which would otherwise be 
permissible. But, so far, no such restriction lias been imposed; pro- 
bahly for the reason that the intent to seek shelter from attack would 
often be dillicult to prove, and that such a rule might lead to friction 
between neutrals and belligerents. Nor do the provisions of the 
Hague Convention, No. 13 of 1907, appear to countenance any such 
distinction (c). Nevertheless, even under the law as it now obtains, 
tlie fact of the neutral port having been sought by a belligerent 
ves^l after an enmgement with the enemy, will put the neuitral 
State under an obligation even more stringent than usual to see 
that the ordinary neutrality regulations are closely observed, and > 
to disarm and intern any vessel that may overstay her time or be* 
unfit to take the sea. And this appears to have been the position 
taken up by Japan as a belligerent, and for the most part conceded 
by Powers that were neutral, during the war of 1904-5. So, when 
the Eussian warships “Czarevitch** and “Novik,** with several 
siiialleT vessels, took refuge on the 10th August, 1904, after a naval 
engagement, in the German port Kiaochow, the ‘ ‘ Novik,** which was 
seaworthy, was ordered to leave within twenty-four hours, whilst the 
“ Czarevitch ’* and other vessels, which were unseaworthy, were dis^ 
armed and interned together with their crews till the end of the 
war(d). The same course was taken by France, although only 
after some delay, in the case of the “ Diana,** a Eussiad cruiser whion ■ 
in similar circumstances took refuge at Saigon (e). 

(<;) See Art. 12; and PearCev 
Higgins, 471. ; 

(d) Takahashi, 447 et aeq. 

(c) See JTnrshey, 204 ; 

623, n. 


(n) The crews wore interned ^ in 
various CUInese treaty ports having 
Eussian consulates: see Hershey, 206. 
(5) Stipra, p. 314. 
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(vi) THE RECEPTION OF PRIZES INTO NEUTRAL 

PORTS. 

THE CASE OF THE “TUSCALOOSA.” 

[1872; Papers relating to the Treaty of Washington, i. to iv.J 

Case.] In 1863, during the American civil war, the “Conrad,’' 
a United States merchant vessel, was captured by the “ Alabama,” 
and thereupon converted into a tender to the latter vessel; an 
officer and crew with two small guns being put on board, and 
her name changed to the “Tuscaloosa.” In this character the 
“ Tuscaloosa ” after^varda put into Table Bay . The United States 
Consul protested against her admission on the ground that she 
had not been regularly condemned, and that, as a prize, her 
admission into British ports was prohibited by the neutrality 
regulations. The Attorney-General of the Colony, however, 
held that having received her armament from a duly commis- 
sioned vessel, and being commanded by a duly commissioned 
officer, she was entitled to be treated as a public vessel. After 
the “ Tuscaloosa ” had left, the opinion of the British Law Officers 
was taken on the subject. This opinion was to the effect 
(1) that the vessel had not ceased to have tlie characteji: of a 
“prize.” merely by reason of what had been done; and (2) that 
the allegations of the United States Consul should have been 
communicated to Captain Semmes and an enquiry held; whilst 
(3) it was also suggested, as a matter deserving consideration, 
whether, on 'its appearing that the vessel was still an uncon- 
demned prize, the exercise of any further control over her by 
the captors should not have been prohibited. On the subsequent 
return of the “ Tuscaloosa to Table Bay she was seiacd by the 
Colonial authorities; but on the protest of her oomtoander, and 
in deference to an opinion of the Law Officers that the seizure 
could not be upheld in view of her previous recognition as a 
public vessel, orders were issued for her restoration. In the 
result, however, she remained in the custody of the local autho- 
rities until the end of the wax, and^was then handed over to the 
United States. Although Great Britain was ultimately held 
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respODsiblo by the Geneva Tribunal for the acts of the '' Tusca- 
loosa,” as tender to the “Alabama” (n), the question now under^ 
consideration waa not specifiGally dealt with. 


Under the customary law, it was quite open to, although not 
obligatory on, a neutral State to admit prizes taken by a belli- 
gerent, whether from neutrals or from enemies, into its ports; 
and also to allow the captor to deposit them there pending 
condemnation and sale ; so long only as this privilege was 
extended to both belligerents alike, and no prize jurisdiction 
was exercised in neutral territory. In fact, however, this was 
often prohibited or restrained under the municipal regulations 
of particular States. But if no such restriction was imposed, then 
on admission to the neutral port both prize and crew were 
entitled to the protection of the fbg of the captors, and were exempt 
from the neutral jurisdiction (6), unless it could be shown that tlio 
prize had been captuiicd in violation of tlie neutrality of the territorial 
Power (c). The practice of admitting prizes to neutral ports, save 
in cases of distress, is, however, bad in principle and undesirable 
in the neutral interest. It is bad in principle, for the reason that the 
captor, in being allow^ed to carry his prize into a neutral port prior to 
condemnation, is granted its shelter for property which does not yet 
belong to hiin(d); that, in being allowed to exercise control over 
the prize and the captured crew, ho is virtually allowed to continue 
an act of war in neutral territory; and, finally, that in being allowed 
to deposit his prize there, he is enabled to set the prize crew free 
and thuvS to make use of neutral territory for adding to liis military 
strength (e). It is also undesirable in the neutral interest, in so 
far as k exposes the territorial Power to the risk of armed conflicts 
occurring in its ports between the cjaptors and the crew of the 
captured vessel. It was probably in deference to tJxese considera- 
tions (jf ) that in the latter part of the nineteentli century the practice 
of admitting prizes into, neutral porls came to be greatly restricted 
by municipal regulation ; some States prohibiting altogether the 
bringing of prizbs into their ports except in cases of distress; others 
excluding them from certain ports; whilst others again admitted them 
but restricted their stay to twenty-four hours and forbade their sale. 
The British rule, which was first adopted in 1861 and followed in 
subsequent wars, was to exclude them altogether {g). A rule limiting 


(a) Supra f p. 333. 

(ft) See vol. i. 269. 

(<?) See Hall, 613 et seq. ; Westlake, 
ii. 213 et aeq.; and as to the validity 
under the English prize law of a sen- 
tence of condemnation passed on a 
prize lying ^n a neutral port, p. 192, 
supra. • 

Supra, p. 211; but see Hall, 

614 . 


(0 HaU, 614. 

(/) 4t any rate, in the later period, 
for the earlier restrictions were 
directed rather against privateers: see 
Westlake, ii. 214. 

(y) As to the practice of other 
States, see Westlake, ii. 214; Hall, 
616; Taylor, 699. 
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£ their stay to ,twenty-f our hours also finds plaoe in the Suez Oanal Oon- 
^ntion of 1888, and the Panama Canal Treaty of 1901 (A). But 
^e usage was not sufficiently long established or uniform to have 
ijbecome obligatory. Tlie admission of prizes into neutral ports is 
now regulated, as between the signatories, by the Hague Convention, 
No. 13 of 1907(0, which, whilst adopting exclusion as the normal 
rule, yet recognizes a discretionary exception in favour of prizes 
; brought into neutral ports to be sequesti’ated pending the decision ’ 
of a prize Court; an exception which is also bad in principle and 
contrary to the trend of previous usage. 


General Notes. Admissioiri of Belligerent Warships into 

Neutral Ports. — ^Another great difference between land and sea w^ar- 
fure is that, whilst the land forces of a belligerent may not ordinarily 
be received in neutral territory except on condition of being dis- 
armed and interned, belligerent warships may not only enter neutral 
ports, but may also take fuel and supplies and effect repairs there, 
and employ the licensed pilots of the territorial Power in their 
passage through neutral waters (fc), without in any way involv- 
ing the neutral State. The reason for this differon(30 lies in 
the fact that the shelter of neutral territory in land warfare 
is almost invariably sought under the pres.sure of superior force; 
whilst in sea warfare it is treated as an ordinary incident of 
navigation. A neutral State is not indeed bound to open its 
ports to belligerent warships, except in cases of distress; and 
may close them either in whole or part if it thinks fit and gives 
proper notice of its intention (1). So, in 1853, Austria closed the 
port of Cattora; in 1862, Great Britain closed the ports of the Bahama 
islands; whilst in 1904, Sweden-Norway similarly closed a number 
of its ports and fjords, to the entry of belligerent warships. But 
in default of notice a right of entry, with all consequent privileges 
in so far as these are consistent mth war, will be presumed. The use 
of neutral x^orte by belligerent warships is, however, subject to cer- 
tain restrictions which arise in part under the general law and in 
part under the local neutrality regulations; some being obligatory, 
whilst others are left to the discretion of the territorial Power subject 
only to this being exercised impartially. These restrictions, in so far 
as they arise on the customary law, have already been ?biisidored; 
but it still remains to see how far they have been declared or modi- : 
fied by Convention. 

Limitation on Numbers. — Prior ito 1907, there was no usage limit- 
ing the number of belligerent warships that might be present at the 
same time in a neutral port, although such a limit was sometimes 

(A) See Tol. i. 161, 168. See H, 0., No. 13 of 1907, 

: (0 See Arts. 21, 22; and p. 868, .Art. 11. 

Mra. , r, (() See vojs^t 261, 264. 
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imposed alike in time of peace and v|rar by municipal regulation. : 
On this subject the Hague Convention, No. iS of 1907, now dedarea^f ; 
' lliat, unless the laws of a neutral Power otherwise provide, the juimber ;; 
of warships belonging to one belligerent which may be in one of the 
ports or roadsteads of that Power simultaneously shall not exceed 
, tlireo(m). The terms of the article, it will be seen, leave it opion • 
to the neutral Power to allow the presence of a larger number of 
i^essels, whilst they are consistent with the refusal of access to any. 

Duration of Stay . — The “rule of 24 hours’ stay,” which wtis p're- 
vioMsly, as we have seen, the subject of some conflict of practice (w), 
has now been embodied in the Hague Convention, No. 13 of 1907, 
although only in a fonn which greatly impairs its effect. On this 
subject, the Convention provides: (1) That in default of special pro- 
visions to the contrary in the laws of the neutral Power, belli- 
goront war8hi])s shall not remain in the ports, roadsteads, or terri- 
torial waters of the said Power for more than 24 hours, except in 
cases covered by the Convention (o). (2) That if a Power wliich has 
boon informed of the outbreak of hostilities learns that a warship 
of a belligGi*eat is in one of its ports or roadsteads or in its terri- 
torial waters, it must notify the said ship to depart ^nthin 24 hours 
or within the time prescribed by the local law (p). (3) That a 

belligeient warship may not prolong its stay in a neutral port beyond 
the time perjnitted, except on account of damage (q) or sti'ess of 
weather, and must depart as soon as the cause of the d<day i.s at an 
end (r). But these regulations are not to apply to warships devoted 
exclusively to religions, scientific, or philanthropic purposes (.s^). 
This Convention af)pcar.s to I’epresent a compromise between the 
conflicting views of Powers (C which had previously adopted the rule 
of 24 h Jill's’ stay and those which had Jiot(w). Its general effect 
is to establisli the rule of 24 hours’ stay as the normal roquirpment, 
to which no exception can be taJion by either bolligeroiif, but at the 
same timo to leave it open to a neutral Power to make f>ther regu- 
lations if it thinks fitfsc). In the future the rule of 24 Jiours’ stay,: 
although miidc discretionary by the Convention, will jirobablj^ bo 
generally a<lopted in practice, notwithstanding some '-eservations 
made by particular Powers (//). The extension of stay contemplated 
in the case of repairs would not, it seems, properly extend lo the 
repair of injuries received in battle, or repairs so extensive as to 



(w) Art. 16. 

(») Supra, p. 361. 

(o) Art. 12. 

(p) Art. 13. This was probably 
intended to meet such cases as that of 
the Mandjur, »upra, 

iq') See Art. 17 ; and p. 363, infra, 
(r) Art. 

■^ («) Art. 14. 0 

5 h) Such as Great Britain and the 
"JJmtod. States. 

(ti) Such as France, Germany, or 


Russia; see Pearce in^^ins, 470. 

(a?) But such regulations must, like 
all other regulations affecting the posi- 
tion of belligerent warships in the 
ports of the signatories, be notified to 
the Netherlands Government for com- 
munication to the contracting Powers : , 
Art. 27; and must apply equally to 
both belligerents: Art. 9. 

(y) Germany, for instance, has 
sign^ the Convention under reserva-; 
tion of Arts. 12 and 13. 
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involve a restoration of the fightings power of a vessel which was at 
the time completely disabled («). 

The Time and Order of Departure, — “The rule of 24 hours’ 
interval” has likewise been adopted by the same Convention. With 
respect to this it is provided: (1) That when warships belonging to 
both belligerents are present simultaneously in a neutral port ot 
roadstead, a period of not less than 24 hours must elapse between 
the departure of a vessel belonging to one belligerent and the de^^ 
parture of a vessel belonging to the other. (2) That the order of 
departure shall bo determined by the order of arrival, unless the 
vessel that arrived first is so circumstanced that an extension of 
stay is permissible. (3) That a belligerent warship shall not leave 
a neutral port or roadstead until 24 hours after the departure of a 
merchant ship flying the flag of ite adversary (a). The Convention 
thus settles definitely the question of the order of departure, as to 
which there had previously been some diversity of practice. 

Supplies of Coal and Provisions. — Witli respect to supplies of coal 
and provisions the same Convention provides in effect: (1) That belli- 
gerent warships in neutral ports or roadsteads may only revictual so 
as to bring their supplies up to peace standard (fe). (2) That such 

vessels may similarly ship only sufficient fuel either to enable thetn 
to roach the nearest port of their own country, or, in the case 
where the neutral Power has adopted this method of deter- 
mining the supply of fuel, to fill up their bunkers built to carry 
fuelj with liberty, however, to extend their stay for this purpose in 
cases whore the local law(c) prohibits the taking of coal until 24 hours 
after arrival (d). (3) That belligerent warships which have tilrcady 
shipped fuel in a port belonging to a neutral Power may not within 
the succeeding three months replenish tlioir supply in a po/’t of the 
same Power (e). With respect to coal the rule is, it will be seen, 
less stringent (/) than that previously followed by countries such 
as Great Britain and the United States; and does not, like iJie later 
British rule, exclude altogether a supply of coal for aggressive 
action (17). No provision is mode for an extension of time for the 
purpose of revietualling, or even for coaling, except in the case where 
the neutral regulations forbid coaling until 24 hours after arrival (h). 
The restrictions imposed by the Convention on the supply of coal 
would appear to apply equally to oil in cases where that is used for 
fuel. 

(s) Supra, p. 355. (e) See Art. 20. But Germany 

(a) See Art. 16. Although amor- sign^ under reservation of this 
chant vessel may, if it chooses, follow Article. 

a warship without any such interval (/) That is, in view of the alter- 
being interposed. native given. 

(5) Art. 19. (gr) Supra, p. 353; 'although there 

( 47 ) As in the case of Italy. k no saving, as under the^British rega- 

rd) Art. 19. But Groat Britain lations, for cases of " special permis- 
and Japan have both signed the Con- lion.” 

volition under reservation of this (h) As to the course of disoussion 
Article. on this point, see Pearce Higgins, 476. 
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Belligerent Warships in Neutral Ports. 

The Execution of Repairs. — On the question of repairs the Con- 
vention provides in effect: (1) That beUigerent warships in neutral 
ports or roadsteads may only carry out such repairs as are absolutely 
necessary, and may not in any manner whatever add to their fighting 
force. (2) That it shall rest with the local authorities of the neutrsd 
States to decide what repairs are necessary, and that these shall 
be carried out with the least possible delay (i). These provisions 
apply only to neutral ports and roadsteads, and not to other terri- 
torial waters, where tlie effecting of repairs, although difficult to 
accomplish, would for the most part be beyond the control of the 
territorial Power. By implication it would seem that an extension 
of stay is permissible for effecting of repairs in the case where these 
are necessary to navigation (fc). 

The Heception of Prizes in Neutral Ports. — On the question of the 
admission of prizes into neutral ports, the Convention provides in 
effect: (1) That a prize may only be brought into a neutral port on 
account of unseaworthinoss, stress of weather, or want of fuel or 
provisions (Z), and that in the latter circumstances it must leave as 
soon as the justificatiO'U has come to an end (m). (2) That if it does 

not, the neutral Power must order it to leave at once, and failing 
compliance must employ the means at its disposal to release the 
prize with its officers and crew, and intern the crew put on board 
by the captor (n). (3) That a neutral Power must similarly release a 
prize that has entered its ports without such justification (o). 
(4) That a neutral Power may, nevertheless, allow prizes to enter its 
ports and roadsteads, wlictlier under convoy or not, in (jasos where 
they are merely brought thei’e to be sequestrated pending the decision 
of a Prize Court; with a consequent right to hav^ the prize tahen 
to anotlic] of its ports if it so desires. In such cases, if the prize 
is under Sojivoy of a warship the prize crew of the captor may go 
on boanl tlio convoying ship, whilst if not under convoy they are 
to be left at liberty (p). The effect of these provisions is to affirm 
generally the practice of non-admission except in cases of distress, 
and to vsariction formally the exercise by the neutral State of all 
consequent authority. At the same time the general rule is greatly 
qualified in effect by the permission granted to the neutral State 
to allow prizes to be deposited in its ports pending the dooision of 
the Prize Court of the captor. By adopting this qualification the 
Convention virtually prolongs a practice which is in itself vicious (q), 
and which ifould otherwise probably have come to be barred by 
custom (r) ; and this, apparently, without any compensatory advan- 
tages of a tangible kind(s). 

(*) Art. 17. (p) Art. 23. The crew of the cap- 

(k) That is, from Art. 17 taken tured vessel, if on board the prize, are 
in conjunotion with Aift. 14. imparently loft to the operation of 

Cl) Art. 21.* the earlier law: see vol. i. 259. 

(w) Art. 21. • (g) ffupra, p. 369. 

(n) Art. 21. (r) Supra, p. 360. 

(o) Art. 22. («) It was originally adopted with 
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Pemlty for Infringement of Neutral Regulations . — ^Apart froxrt 
the remedies available for more serious violations of neutrality, which; 
have already been considered (0> special remedies ai*e provided by 
the'' same Convention for breadies of or non-compliance with the 
local neutrality regulations. So, it is provided that if a belligerent 
warship has previously failed to conform to the regxdations of a 
neutral Power, or has violated its neutrality, the vessel may be 
forbiddoji for the future to enter its ports or roadsteads (u); a course 
which, despite some contrary opinion, appears to have been pre- 
viously permissible (^). Again, it is provided that if a belligerent 
warship, after notification, fails to leave a neutral port when it is 
not entitled to remain, the neutral Power may take such measures 
as it may deem necessary to render the vessel incapable of putting 
to sea so long as the war lasts, the commanding officer being oven 
required to facilitate the execution of such measures ( 2 :^. In suoh 
a case the officers and crew must likewise be detained, either on the 
vessel itself, or on any other vessel, or on land (a), and may for 
this purpose be subjected to all necessary restraints; although the 
officers may be left at liberty on giving their word not to leave 
neutral territory without permission (6). The question of intern- 
ment — a practice which was, as we have seen, carried out with 
no little severity during the Eusso- Japanese war (c) — is thus 
left by the Convention in the discretion of the neutral, which 
is so far a defect; although pressure on the part of the other ‘ 
belligerent will probably serve in general to ensure its exercise. 
The Convention, however, now settles definitely that the officers and 
crew of a vessel interned must also be detained, which, although clear 
in principle, had formerly been a subject of controversy (d). It is 
also expressly declaimed by the Convention that the exercise by a 
neutral power of any of the rights conferred thereby sljall not be 
considered as an unfriendly act by a belligerent who has accepted 
the articles relating thereto (e). In cases of sufficient gravity the 
remedy of expulsion will also be open to the neutral, although in 
practice a weax neutral is naturally indisposed to attempt to enforw 
this against a powerful belligerent. 


a view to enabling an agreement to bo et seq. ; and, as to the present pro- 
reached on the question of the destruc- visions of the Declaration of London, 
tion of • neutral prizes and should infra, p. 486. 

strictly have lapsM with the failure (if) Supra, p. 298. #? 

of this agreement. It was, however, («) Art. 9. • 

sought to retain the right of admission (y) See vol. i. 261; and mpra, 

as being likely to render less fre- p. 348. 

quent the destruction of prizes by (z) Art. 24. 

a belligerent captor having no home (a) Subject to a sufficient number 

port near at hand; although the fact / of men being left on board to look 

of such admission being discretionary after the vessel. 

on the part of the neutral renders this (d) Art. 24. 

doubtful, whilst in any case the-exist- (e) Supra, p. 351. 

• enoo of such a right may conceivably • (d) See supra, pp. 280, 854, 857; ’ 

lead to friction between neutrals and and Takahashi, 434, 482. 
belligerents; see Pearce Higgins, 478 , (a) Art# 26. . . ; 



LOANS TO AND VOLUNTARY SUBSCRIPTIONS IN 
AID OF BELLIGERENTS. 

AS OPINION OF THE LAW OFFICEES OF THE CBOWN, 1823. 

[Phillimore, iii. App. 928.] 

Questions submitted.] In 1823, the Law Officers of the 
Crown (a) were consulted by the Britisli Government with respect 
to the legality of subscriptions or loans by neutral subjects in 
aid of a belligerent — ^^apparontly on the occaision of a proposed 
loan in aid of the Greek War of Indepcndonco. The questions 
submitted were : (1) Whether subscriptions for the use of one of 
two belligerent States by individual subjects of a nation pro- 
fessing and maintaining a strict neutrality between them were 
contrary to the law of nations, and constituted such an oEfeuco as 
the other belligerent would have a right to consider as an act of 
hostility on the part of the neutral Government? (2) Whether— 
assuming that such individual voluntary subscriptions in favour 
of one belligerent would give just cause of offence to the other — 
loans for the same purpose would give the like cause of offence?* 
(3) And, if not, where the line should be drawn botweim a loan 
at an easy or mere nominal rate of interest or with a previous^ ■ 
undemtanding that interest would never be exacted and a 
gratuitous voluntary subscription? 

Opinion.] The opinion given was as follows: (1) Subscrip- 
tions of the nature alluded to, for the support of one of two 
belligerent States against the other, entered into by individual 
subjects of a Government professing and maintaining neutrality,., 
would be ^consistent with that neutrality and contrary to the 
law of nations. At the same time the other belligerent would 
not have a right to consider such subscriptions as coiiatituting an 
act of hostility on tlio part of the Government, although they 
might afford just ground of complaint if carried to any consider- 
able extent. (2) With respect to loans, these, if entered into 

(«) Sir R. Giffard, A.-G.; Sir j/s. Coplsy, S.-G.; and Sir 0. Robinson,, 
K.A. 
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merely with commercial views, would not, according to the 
opinion of writers on the law of nations and the practice hitherto 
prevalent, be an infringement of neutrality. (3) But if, under 
colour of a loan, a gratuitous contribution was afforded without 
interest or with merely nominal interest, then the matter would 
be governed by the same principle as that applicable to voluntary 
subscriptions. 


In effect the view of the Law Officers of the Grown was that under 
the law of nations, as it then obtained, loans by neutral individuals 
to either belligerent were permissible if made purely in the way of 
business; but that voluntary subscriptions in aid of a belligerent 
were strictly illegal, although not to be regarded as a ground of 
otfence internationally unless carried to any great oxtent. And 
this may probably be said to be a correct statement of the existing 
law (6). 

With respect to the legality of loans or subscriptions on behalf of 
belligerent States under the municipal law, this would appear, ac- 
cording to the English and American cases, to depend primarily on 
the question whether the transaction is opposed or not to public 
policy, which will again depend on the question of its legjility under 
the law of nations. Hence loans made purely in the way of business, 
being internationally permissible, are not contrary to public policy, 
and are therefore valid (c); whereas voluntary subscriptions in aid 
of one belligerent, being a cause of offence to the other and tending 
for this reason to involve the State in foioign complications, are 
illegal (d). With respect to loans to insurgents, if the insurgent 
Government has been recognized by the lender’s Government as 
independent or even as belligerent, loans made to it would be equally 
valid with those made to a belligerent State, for the reason that this 
amounts to a recognition of capacity to do all acts that can be law- 
fully done in carrying on the war, of which the raising of loans is 
‘one(c); whilst voluntary subscriptions would of course bo illegal. 
But an advance of money, whether by way of loan or subscription, 
to unrecognized insurgents, in arms against a friendly Government, 
would be internationally improper, because loans for promoting an 

y 

f % 

(6) Infra, p. 367. geeted in the text. 

(c) The English and American, (d) See an opinion by the same 
eases deal, for the most part, with the Law Officers, given on the 21st June, 
question of loans to insurgents. In 1823 (cited in Halleck, ii. 164, n.), 

Yrisarri v. Clement (10 Moo. C. P. where, however, it is admitted that a 

317) there is, indeed, dictum question- criminal prosecution, as for a mis- 
ing the legality of loans to a bellige- demeanour or conspiracy, would 
rent State, whilst in Kennett v. Cham-’ scarcely be likely to suqceea. 
here (14 How. 38) the question is C^) Kennett v. Chambers (14 

left open; but the dictum in the now. 38); Taylor, 191; and vol. i. 

former case is merely obiter, and the 67 ; but see also Westlake, ii. 218. 

-true principle appears to be that sug- 
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insurrection cannot be regarded as coming within the range of com- 
mercial business or as being free from political motive (/); and 
would for this reason be illegal also in municipal law(p). 


General Notes. — Loans hy Neutral Individuals to Belligerent 
States . — ^It would, as we have seen, be a breach of neutral duty 
for a neutral Government eitlier to make or promote or guarantee 
a loan of money to either belligerent (h). Some writers incline to 
tlie view that such loans are also illegal if made by neutral indi- 
viduals, and should on that ground be prohibited by neutral 
Governments (i). But so far as relates to loans of a purely com- 
mercial kind, this view appears to find no warrant either in prin- 
ciple or in current usage. From the staiidpoint of principle, a 
neutral State is under no obligation to interfere with the commercial 
dealings of its subjects witli either belligerent, unless they involve 
either a participation in some specific act of war or an illegal use of 
neutral territory(fc) ; and this rule applies equally to dealings in money 
as in other commodities (J). Nor could such an obligation, oven if 
it existed, be adequately discharged by a neutral Government, for 
the reason that such loans could, at any rate in cases whei-e 
there was no public issue, be elfocted by metliods incapable of 
detection {m). From the standpoint of current usage, the legality of 
such loans is equally unquestionable. So, in 1842, ilio Government 
of the United States, in reply to a protest made by Mexico, stated 
that “as to advances made by individuals to the Government of 
Texas (j%), the Mexican Gove mine iit hardly needs to be informed 
that there is nothing unlawful in this so long as Texas is at peace 
with the«United States; and that there are things which no Govern- 
ment undertakes to prevent ”(o). In 1854 a Russian loan was 
publicly issued in Amsterdam, Berlin, and Hamburg, and this in 
spite of some protest on the part of France (p). In 1870 both a 
French loan and a part of the North German loan were issued in 
lioiidon. In 1904 Japanese loans were issued in London and Berlin, 
and Russian loans in Paris and Berlin, without in either case pro- 
voking any remonstrance. But although such loans are permissible 


(/) See Westlake, ii. 218; Wharton, 
Dig. iii. p. 508. 

(^) See Be wots v, Rendriohs (9 
Moo. C. P, 686); Yrimrri v. Clement 
(11 Moo. C. P. 308); Tho^npaon v. 
Powles (2 Sim. 104) ; Kennett v. 
Chambers (14 llow. 38); Phill. iii; 
App. 930. 

(h) Supra, p. 306. 

(t) See Bluntschli, § 768; Galvo, 
8 1060; Philltmore, iii. 247; Halleok, 
ii. 163. « 

(7<r) Supra, p. 343; infra, p. 446. 

(J) Subject, of course, to the risk 


of .seizure as contraband if taken in 
transit. Gold and silver in coin or 
bullion, together with paper money, 
destined for the use of a Government 
department or its armed forces, are 
now made absolute contraband: see 
the Declaration of London, Art. 33. 

(m) Sec Hall, 691. 

(n) Which at that time had been 
recognized an independent. 

(o) See Taylor, 675; Hall, 691. 

(p) As to the Confederate loan 
issued in England, see p. 331, supra, 
and Moore, Int. Arb. i. 620. 
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ouder the existing law, and although it would he obViously undesir*; 
able to attempt to interfere with dealings of a purely private 
character, it is probable that the general adoption of a rule prohibit- 
ing the “ public issue ” of loans on behalf of a belligerent might serve . 
botli to cuiiail the duration of wars and in some cases perha^ even 
to prevent tlieir occurrence. But such an arrangement could only 
be reached by way of international agreement, and would then be 
binding only on the parties (g). The question of loans to insurgents^ 
and the distinction in this regard between recognized and unrecog- 
nized insurgents, have already been considered (r). 


Gifts and Voluntary Contributions . — For a neutral State know- 
ingly to allow contributions to be raised within its territory on behalf 
of either belligerent would undoubtedly be a breach of neutral duty 
ill the case of international war; and a breach of duty oven in the 
case of a civil war or insurrection; for such contributions can only 
have a political object and cannot be justified by the principle of 
freedom of commerce (s). Nevertheless they arc hard to detect, and 
the dut3^ of a neutral State in this r^ard is not oiio of absolute 
prevention, but only a duty of using alireasonable vigilance for the 
purpose of prevention. Hence if contributions on behalf of either 
belligerent are promoted by moans of any public organization or 
appeal it will be its duty to intervene. But if only privately pro- 
moted — in which case they would probably be limited to belligerent 
subjects or some small body of neutral sympathisers — such contri- 
butions would probably pass unnoticed, and could not bo regarded 
as a cause of complaint against the neutral Government (f). The 
furnishing of funds by persons resident in a neutral State on 
behalf of the sick and wounded, or in relief of suffering on either 
side, is not a broach of neutrality, and in recent wars this has been 
freely permitted (m). At the same time, even in this case^^ t)?e official 
instrumentalities of the neutral State ought not to be lent or used 
for this purpose (a:). 


(v) On the subject generally, sec 
Hall, 690; Westlake, ii. 217; Oppen- 
heim, ii. 430; Moore, Digest, § 1311. 
(r) Supra, p. 366. 

(ff) For instances in the Russo- 
, Japanese war, see Horshey, 80 et aeg. 
{t) More especially as the amount 
would probably be insignificant. This, 


it Is conceived, is the meaning of the 
words "carried to any conceivable 
extent,” used in the opinion abovo 
cited, p. 366. 

u) See Moore, Digest, vii. 977. 
sp) For examples, see Hershey, 81 ; 
Takahashi, 455. 
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NATIONAL NEUTRALITY LAWS. 
(i) GREAT BRITAIN. 

REG. JAMESON AND OTHERS. 



[1896; 2 Q. B. 425; 65 L. J. M. G. 218.] 

Case.] In December, 1895, a considerable force of the British. 
South Africa Co/s armed police, under the command of Dr. 
Jameson, concentrated at Mafeking in British Bechuanaland, 
near the western frontier of the then South African Republic. 
Suhsequeiitlj'^, in response to an appeal for aid from British resi- 
dents in .Johannesburg, who alleged that tlieir lives and property 
were in danger from the Boers, Jameson and some 600 volun- 
teers crossed the frontier and marched in arms on Johannesburg. 
Orders to return w:ore sent botii from London and Capetown, but 
were disregarded. The Transvaal Government, having suc- 
ceeded partly by threats and partly by promises of reform in 
averting a rising at J ohannesburg, despatched a strong force to 
meet the raiders, and after a sharp contest forced them to sur- 
render. The prisoners were afterwards handed over for punish- 
ment to the British Government. Jameson and other leaders of 
the monement wore thereupon brought to England; and were 
subsequently indicted under sects. 11 and 12 of the Foreign 
Enlistment Act, 1870. Sect. 11 provides that ^‘if any person 
within the limits of H .M . dominions, and without the license 
of Her Majesty prepares or fits out any naval or military 
expedition to proceed against the dominions of .any friendly , 
State, every person engaged in such preparation . . . shall bo 
guilty of an offence . . . and punishable by fine and imprison- 
ment or eiflier ” ; whilst sect. 12 provides for the punishment of 
accessories. Various objections to the applicability of the Act 
in the circumstances of the case (a) were taken on behalf of the : 

^ accused but ultimately overruled (&). The accused were finally 

(a) Mainly ^nder sect. 2, which pro- (5) The rulings in law were ; 
vidos that it shall extend to all JBri-« given in part in the Queen’s Bench • 
tish possessions; and sect. 3, which* Division on motion to quash the in- ; 
provides it Bhalk take effect there dictment, in part by the Court at bar^ . ; 
froni the date of proclamation. and in part ae directions to the jury. 

■. . . B B 
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tried at bar, and having been found guilty, were sentenced' to 
various terms of imprisonment. 

The Summing up.] Lord Bussell of Killowen, L.C.J., in 
his summing up, referred to the general character and object of 
the Foreign Enlistment Act. It was, he pointed out, an expres- 
sion by municipal law of the international obligations of the 
country. Its provisions were directed towards enforcing the strict 
neutrality of the Queen’s subjects; and aimed at preventing 
the use of any part of the Queen’s dominions as a base of hostile 
operations, not only against a Power at war but with which the 
country was at peace, but also against the sovereignty or terri- 
torial integrity of a foreign Power that was not then at war. It 
was, in fact, a partial expression of that duty which every 
Sovereign State owes to every other, viz., to use all reasonable 
efforts that its subjects did not violate international obligations. 
As regards the proof of an offence under sect. 11, such an offence 
was complete if it was shown that a person, without licence of 
the Crown, and in a place where the Act was in force, either 
prepared or assisted in the preparation of a military or naVjal 
expedition, with the intent that it should proceed against the 
dominions of a friendly State, whether in fact it did so proceed 
or not. Assuming such a preparation, moreover, j|s that 
described, a person might be guilty of participating therein, even 
though he was not himself within the Queen’s dominions at the 
time, as where he sent guns or ammunition from a foreign 
country to a place where such a preparation was going on. A 
person might also commit the offence of taking employment in 
such an expedition, even though he had not engaged or assisted' 
in its preparation; and even though he accepted such employment 
outside the Queen’s dominions, as where he joined it after it 
had left those dominions. But in each case there must be know- 
ledge that the expedition so proposed was intendied to proceed' 
against the dominions of a neutral State. As to what constituted 
an illegal expedition, it must be one which intended by force, 
br show of force, either to interfere with the constituted Govern- 
ment, law, or administration, of' to bring about some change 
. therein. Nor would the result be in any way affected by the fact 
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National Neutrality Laws. 

that those who participated in it did not seek the actual overthrow 
of the Government or were actuated by motives of philanthropy 
or humanity. 

A neutral State is bound not only to observe the obligations of 
neutrality in its own public action, but also to use vigUance in onforc* 
ing a like observance on all persons found witliin its jurisdiction (c). 
Hence most States have found it necessary to pass laws or enact 
regulations for ensuring the observance of their neutrality. These 
constitute the national law of neutrality, between which and the 
general law of neutrality there is in practice, even though not in 
meory, a certain intimacy of relation ((2). 

In the case of Great Britain, the first real neutrality law was the 
Foreign Enlistment Act, 1819, which was passed in consequence of 
the part taken by British subjects in the war then prevailing between 
Spain and her American colonies (e). This Act — 59 Geo. III. c. 69 
— was directed more especially against illegal enlistment, the fitting 
out without licence from the Crown of armed vessels for employment 
against a friendly State, or the delivery of commissions to such 
vessels, and the augmentation of the force of foreign war vessels (/). 
The disputes that occurred between Great Britain and Ihe United 
States over the “ Alabama claims ” (ir;), served to direct attention 
to the defects of this Act, and a special Commission \ma appointed 
to enquire into and report on the subject (h), with the result that 
the earlier Act was soon afterwards replaced by the Foreign Enlist- 
ment Act, 1870 (i). This Act in effect: (1) Makes it an offence pun- 
ishable by fine and imprisonment, or either, for any person within 
British jurisdiction (/{;) to enlist, or to induce any other person to 
enlist without licence (1) in the service of any foreign State (m) at 
war with a friendly State (n). (2) It attaches a similar penalty, in 

addition to the forfeiture of tlie ship and her equipment, to the 


(<?) Supra, p. 283; and, as to the 
» extjnsion of this duty to cases of civil 
war or insurrection against a friendly 
Power, p. 318-9. 

(jA) Infra, p. 380. 

X/) The earlier statutca against for- 
eign enlistment, such as 3 Jac. I. c. 4, 
8. 18; 9 Ge^. II. c. 30; and 29 Geo. 
II. c. 17, were designed rather to 
guard against the recruitment of the 
forces of foreign Powers from amongst 
the disaffected subjects of the Crown. 

(/) Two notable decisions on the 
Act are Att,~Gen. v. Sillem (2 H. C. 
431), which has been alrea^ referred 
to; and The Salvador (L. ft. 3 P. 0. 
218), where the Act was held to apply 
to the fitting out of vessels in aid dr 
insurgents. 

(^) Supra, p. 321. 


(h) The report was published in 
1867. 

(0 33 & 34 Viet. c. 90. 

(A?) Or for a British subject any- 
where. 

(0 Tho licence referred to is a 
lic-enco from tho Crown, duly signified 
as required by sect. 15. 

(?») By virtue of tho interpretation 
clause, sect. 30, this includes any pro- 
vince, or part of a State, or any 
persons assuming to exercise govern- 
ment in or over tho same: see The 
Salvador, supra. 

(n) Sect. 4. Provision is also 
made for the punishment of acts and 
offences in aid or abetment of tiie 
principal offence: sec sects, 5, 6, 7. 
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foUowing acts: (a) Building, or agreeing to build a ship with in- 
; tent or knowledge, or with reasonable cause for belief, that the 
y; same is to be employed in the military or naval service of any foreign 
State at war with a friendly State; (b) issuing a commission to any; 
ship with the like intent; (c) equipping any ship with the like intent; 
or (d) allowing tlie despatch of any ship wifli the like intent (a). 

V But these penalties are not to attach to a person who is building 
: or e(juipping a ship in pursuance of a contract made before war, 

provided he gives notice, upon the issue bf a proclamation of neu- 
^ trality, to the Secretary of State, furnishes tlie required par- 
ticulars, and gives security against the removal of the ship before! 
.,4he termination of the war(p'). (3) It also makes it an offence, 
similarly punishable, for any person within Her Majesty’s dominions 
. .-and without licence, (a) to aid in the w arlike equipment or augmenta- 
tion of force of any ship in the naval or military service of a foreign 
State at war with a friendly State(q); or (b) to fit out, or to aid in the 
fitting out of, any naval or military expedition against the dominions 
of any friendly State (r). (4) All ships or goods captured either 

in violation of British neutrality, or by any ship built, equipped, 

; commissioned, despatched, or augmented in force, in violation of 
that neutrality, and subsequently brought into British ports by the 
captor or by any other person having possession with knowledge of 
such illegality, are to be restored on application made to the Court 
; by the owner or the State to which he belongs ( 5 ). (5) The Act, 
with a view to the prevention of such offences, enlarges considerably 
tlie poweis of the executive, (a) by empowering the Secretary of 
■ State (Oj if satisfied that a ship has been built, equipped, or com- 
; missioned contrary to the Act, to issue a wariant of arrost (u); (b) by 
empowering local authorities” to arrest or detain a ship, even 
witliout sudi a warrant, on information to the same effect reasonably 
believed by them^to be true (v); and (c) by empowering the Secre- 
^ iary of State (a?) j in cases of suspicion, to issue a search warrant 
over any dockyard or other place (y). All proceedings under the 
Act for the condemnation of vessels must have the sanction of the 
Secretary of State or chief executive authority, and all such cases 
must be tried in the Court of Admiralty, which for the lUirpose is 
invested with all its ordinary powers in addition to those conferred 
by the Act (z). In the case where a ship has been seized or detained 
without reasonable cause, damages may be aw^arded(<t), although 

( 0 ) See sect. 8. The ^‘like intent” and as to the punishment of acoesso- 

in each case is intended to cover ries, both in this and other cases under . 

“ intent or knowledge or havu^ tlic Act, s. 12. 

; reasonable cause to boueve ” ; and in (s) S. 14. 

the case of illegal shipbuilding such (<) Or tlie chief executive autho- ' 

intent will be presumed unless the c<m- rity ; see p. 873, in/ra. 

V trary is proved: see s. 9. («) Ss. 23, 24. 

(p)S. 8. , (v) Sb. 21, 22, 24. 

? ( 7 ) S. 10. ^Of) See n. (f), swpw. 

Any ships, or equipment, or : (y) 8. 25. 

■iMiew or minnitlons of war involved' (s) Ss. 19, 30. 

Ji^l^^yJikewise forfeited: - see s. 11;. ■ ^ 
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4 tli persons acting in pursuance of .the powers conferred the f : 
statute are personally exempted from liability (b). The Act itself v 
is made applicable to all British dominions, including adjacent terri- 
torial waters (c); the powers conferred by it on the Secretary of \ 
State being exerciseable in certain places outside Great Britain by . 
certain specified officers, and in any British possession by the 
Governor (d). 

The observance of neutral duties, on the outbreak of war between 
other States, is further inculcated and enforced by a Proclamation 
•of Neutrality and by the issue of special Neutrality Orders. So, on 
the 11th February, 1904, on the outbreak of tlie Eusso- Japanese war, 
a Proclamation was issu^ (1) enjoining the strict observance of aU ^ ^ 
neutral obligations, whether imposed by municipal or internationifc;' ; 
law; (2) sotting out those secrtions of tlie Foreign Enlistment Aot>, 
1870, which deal with illegal enlistment, shipbuilding, and expedi- ^ 
tioiis (c), as well as the purport of other sections dealing with pro-^; 
eedure (/) ; and finally (3) directing attention to the fact that persons 
engaging in the carriage of contraband, or breach of blockade, or 
other acts in derogation of neutral duty, were subject to the risks 
of belligerent capture and could claim no protection from their own \ 
Government (^). ^ 

The Neutrality Orders issued on tlie same occfision (hj were in .. 
effect as follows:--- (1) Belligerent warships wore prohibited from 
using British ports or territorial waters as a station or resort for 
any warlike purposes, or for obtaining facilities for warlike equip- 
ment. (2) No ship of war of either belligerent was to be permitted 
to leave any port or waters from which any vessel, whether a warship 
or merchant ship, of the other belligerent had departed, until after 
the expiration of at least 24 hours. (3) Any belligerent warship / 
entering a British port or territorial waters was required to depart 
witliifi 24 hours after her entrance, except in cases of stress of 
weather, or of her being in need of things necess^y for subsistence, 
or of her being in need of repairs ; in wliidi cases she was . 
to be required to depart as soon as possible thereafter, without 
l^ng permitted to take supplies except such as might be / 
necessary for immediate use, or in the case of repairs, within j 
24 hours after the necessary repail’s had been effected; but ■ 
subject in all cases to the rule of 24 hours’ interval. (4) No ship . 
of war or other belligerent vessel in British ports or waters was to lif • ^ ' 
permitted to take in any supplies except provisions and other thing^; 
requisite^for the subsistence of her crew, and coal sufficient to carry. ; ■ 
her to the nearest port of her own country, or to some nearer named ; 
neutral destination; and no coal was to be supplied to the same.^^;, 
ships in the same or any other British port or waters, without t‘^ 


(b) Ss. 28, 29. 

(c) S. 2. 

(rf) S. «6. 

(e) Ss. 4 — 12; ftupra, p. 372. • 
(/) Ss., 19, 28; supra, p. 872. 

I 


(ff) B. & F. S. P. xcvii. (1903-I904)y i 
476. 

(A) These are contained in 'a 
cular of the same date addressed to tha^^; v 
various public offices: London Gasette,/ ^ 
11th Feb. 1904. . 'y 



374 Cases and Opinions on International Law. 

special permission, until after the expiration of three months. 
(5) Armed ships of either belligerent were interdicted from carry- 
ing prizes made by them into British ports or waters. The Governor 
or other chief authority was require to notify and publish ttiese 
rules in all British possessions beyond the seas(i)* By further 
Ordei^ issued on the 8th August, 1904, it was directed (1) that 
the hospitality usually accord^ to belligeient warships in neutral 
ports should not be taken to extend so as to enable such 
vessels to use noutml ports for the purpose of hostile operations; 
(2) that the existing legulations as to supplies and coal must not, 
therefore, be understood as having any application to the case of a 
belligerent fleet proceeding either to the seat of war or to positions 
iSon the line of route, with the object of intercepting neutral vessels 
on suspicion of carrying contraband of war; (3) that such a fleet 
should not be permitted to noiake use of a British port in any way 
for tlie purpose of coaling, either directly from the shore or from 
colliers accompanying the fleet,* and this whether the vessels of the 
fleet presented themselves at tlie port at the same time or succes- 
sively; and (4) that the same restrictions were to be imposed on 
single belligerent vessels, if it was clear that they were proceeding 
for the purpose of belligerent operations as above defined; although 
(5) these rules were not to apply to vessels putting into port in 
distress (k). 

Amongst the more notable decisions on the application of the 
Foreign Enlistment Act, 1870, are the following: — In the case of 
the Gauntlet (L. E. 4 P. 0. 184) — where a British tug had been 
emj)loyed by the French Consul at Dover to tow a German merchant 
vessel tliat had been taken as prize by the French, from English 
waters to Dunkirk roads — ^it was held by the Judicial Committee of 
the Privy Council (1) tliat such employment amounted to “ a de|patch- 
ing of the ship with intent ” within tlie meaning of sect. 8 ; and the 
tug was accordingly condemned as a forfeiture to the Crown. This 
serves to bring a mere auxiliary service within the scope of the Act; 
a point on which the British neutrality law appears to go beyond the 
requirements of international law(7n). But, in the case of 
International (L. E. 3 A. & E. 321)— where a British vessel during 
the same war was employed, under contract with the French Govern- 
ment, in laying down submarine cables between certain portions of 
the French coast — ^it was held that such an employment did not 
come within the provisions of the Act, even though the cables when 
laid might be used incidentally for military purposes, for fhe reason 
that the service was primarily of a commercial character, and that 
the mere possibility of a military use was not sufficient to invest 

(0 See B. & F. S. P. vol. xcvii. 211, 232. 

C1903-1904),484. The “Foreiffn Juris- (A?) See Pari. Papers (1906), Bussia, 

diction Neutrality Order in Council ” No. 1, Cd. 2848. » 

and the “British Protectorates Neu- Beversing the decision of tha 

trality Order in Council,” were both Court of Admiralty. 

issued on the 24th Oct. 1904: ibid. (m) See Westlake, ii. 196. 
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it mth a naval or military character within, the meaning of the 
section. In Beg- v. Sandoval and others (56 L. T. 526), it was 
held that the offence of preparing a hostile expedition, under, 
sect. 11 of the Act, was sufficiently constituted by the purdhase 
by a foreigner then resident in England of arms and ammunition 
there, and by their shipment thence to a foreign port for the pur- 
pose of being put on board anotlier vessel, also purchased in England, 
with the knowledge that both ship and crew were to be used in a 
hostile demonstration a^inst a friendly State, even though the 
defendant took no part in any overt act of war, and even though 
the vessel was not fully equipped for the expedition within iiie 
British dominions (n). 


(ii) THE UNITED STATES. 

THE UNITED STATES r, ftUINCT. 

[1832; 6 Peters, 446; Scott, 706.] 

Case.] Tho defendant in this case was charged with an offence 
under sect. 3 of the Neutrality Act, 1818 (ww). This providers, 
in effect, that if any person shall, within tho limits of the United 
States, lit out and arm, or knowingly be concerned in the fitting 
out or arming of any ship, with intent that such ship shall be 
employed in the service of any foreign State, to cruise or commit 
hostilities against the subjects or property of any foreign State with 
which the United States are at peace, every person sopff ending shall 
be guilty of a misdemeanour and liable to fine and imprisonment. 
It appeared from the evidence that the defendant had superin- 
t^iffted at Baltimore the making of certain repairs or alterations 
of a vessel called tho “ Bolivia’’; that this vessel had subsequently; 
left Baltimore, having an equipment beyond that of a merchant 
vessel, and with some warlike stores on board ; that she had then 
proceeded under his command, the owner being also on board, 
to St. Thomas, where the owner, having procured the necessary 
funds, equipped her as a privateer ; and that she then assumed 
the flag of the United States of La Plata, and thereafter cruised 
and committed hostilities against the subjects and property of 
• 

(n) But counts under soot. 8 failed. See also Burton y. Binhorton 

equipping and despatching with intent (L. B. 2 Exch. 340, 348). 

(nn) Now s. 5283, Bey. Stat. 
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•t^ Emperor of Brazil, with whom the United States were then 
at peace. The defendant, on returning to the United States, was 
: .prosecuted on the charge aforesaid. On the trial of the case • 
the Circuit Court, and after the close of the evidence, 

‘ each party prayed for particular instructions to the jury on 
, certain points of law. As the opinions of the judges differed, 

; the case was referred for decision on these points to the Supreme 
■r Court. 

' Judgment.] The judgment of the Supreme Court deals, first, 
with the question as to what would suffice to constitute “ a fitting 
out and arming of the vessel in the United States ” within 
the meaning of the statute. After referring to the contention 
put forward on behalf of the defendant that an acquittal should 
be directed, if it were found that the vessel on leaving Baltimore 
and on her arrival at St. Thomas was not fully arm(!d or in a 
condition to commit hostilities, the Court ruled that cither fitting 
out or arming was an offence; that it was not necessary that the 
vessel should then be arrned or in a condition to commit hos- 
tilities; and that the offence might be committed even though 
her equipment was not complete when she left the United States 
and even though the cruise did not commence until men were 
recruited and further equipment made at St. Thomas. Dealing, 
next, with the question of what would suffice to show an intent 
to employ the vessel in the service of a foreign StatO' -and especi- 
ally with the contention that an acquittal should be directed if 
it were found that when the vessel left the United States’ the* 
owner had no fixed intention to employ her as a privateer, but * 
only a wish so to do, the fulfilment of which depended on his ob- 
taining the requisite funds— the Supreme Court ruled that, in 
order to establish liability, there must have been affixed and 
present and not merely a contingent intention actually formed by 
the defendant with respect to the employment of the vessel before 
she left the United States; but that if he were found to have been 
knowingly concerned in the fitting out of the “Bolivia” within 
the United States, with such an intention as aforesaid^ then the 
offence would not be purged n^dy because in the result that 
intent was frustrated by subsequent occurrences. 



Thid case serves to mark a distinction which needs always to- 
he taken count of; the distinction, tliat is, between the national and 
M the international law of neutrality. For although, on the point first 
ruled on, the liability both of the State in international law, and of 
the individual under that particular inuuicipal code, would appear 
to be governed by the same principle (a), yet, on the second point, 
it is clear that no liability would be incurred by a State from a 
mere design on the part of individuals subject to its jurisdiction, 
which was not in fact carried into execution (b). 

Turning to the neutrality laws of the United States, we have 
already seen how the inadequacy of its common law j)owers in the 
situation in which the United States Government then found itself (c), 
led to tlio passing of tho Neutrality Act of 1794, which, although in 
the first instance temporary, was made permanent in 1800. This 
Act was directed more especially against the enlistment of men and 
the issue of foreign coniniissions in United States territory, the aug- 
mentation there of tlie force of foreign warships, and tho prepara- 
tion there Of liostile expeditions against a friendly State, in violation 
of United States neutrality; and conferred extensive powers on the 
executive Governmoiit with a view to their prevention. Although 
now replaced by other legislation, the passing of this Act constitutes 
an epoch in the history of neutrality, for the reason that it not only 
set a higher standard of neutral duty than had hitherto prevailed, 
but virtually prnparo<l tho way for many of the now accepted rules 
as regai’ds neutral duties in maritime ^var (^). It; was subsequently 
roplacjod by the Neutrality Act, 1818 (a), which, like the British 
Foreign Enlistment Act, 1819, was rendei’ed necessary by the cir- 
•cumstaiices of tlie wars which were then proceeding between Spain 
and Portugal and their respective American colonies. Tho more 
important provisions of this Act — a knowledge of Avhich is essential 
to a proper appreciation of the American decisions — are in effect 
os follows (/): ri) It makes it a criminal offence for any citizen 
to accept and exorcise within the jurisdiction of the United States 
a commission to serve any foreign State (g), in war, against a State 
-^^iiff^vhich the United States are at peace. (2) It makes it a 
•criminal offence for any person within the like jurisdiction to 
enlist, or to procure any other person to enlist or to go abroad 
for tlie purpose of enlisting, in the service of any foreign State 
^n board any vessel of war('h). (S) It also makes it a criminal 
•offence fo« any person within the limits of the United States 

‘‘any foreign prlnec, State, colony, • 
district, or people.” 

(A) lliis is, however, subject to an 
exception where a person only transi-V 
ently in the United States enlists on 1 
a vessel belonging to his own State^ ; 
such vessel having been completely ; 
fitted out and commissioned oefoxe f 
arrival in the United States: Rev.: ■ 
Stat. s. 5291. 


(a) Assuming, that is/ that there had 
been a lack of vigilance on the part 
•of tho State; p, 344. 

(5) See Westlake, li. 189. 

(o) Supra, p. 308. 

Id) Supra, p. 347. . 

(e) This having been preceded by a 
temporary Act of 1817. a 

(/) See, now, Rev. Stat. ss. 5281 — 
5291. 

; (y) The term used throughout ie 
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(a) to fit out or arm, or to bo knowingly boncerned in fitting out 
or arming, any vessel with intent to employ her in the servioe 
of a foreign State to commit hostilities against a friendly State (i), 
or to issue a commission to such vessel with the like intent; or 

(b) to increase or augment the force of any vessel of war of 
any foreign State at war with a friendly State; or (o) to prepare 
any military expedition to proceed thence against a friendly State. 
(4) It also confers on the executive government exceptional powers 
with respect to the detention, restitution, or expulsion of vessels, in 
cases of delinquency; requires the owners of armed vessels owned 
in whole or part by citizens, and leaving the United States, to give 
security against their illegal employment, and autliorizes the deten- 
tion of such vessels by the local authorities in cases of suspicion; 
and finally empowers, the President to employ either the land or sea 
forces in order to execute its provisions. This Act, although in 
some respects less precise in its terminology than the corresponding 
British Act, deals, it will be seen, with much the same classes of 
topics. Like the latter Act, it applies to aid given to unrecognized 
insurgents against a Government in amity with that of the United 
States (Z), but not to aid given to the parent State against a revolt- 
ing community wliose belligerency has not been recognized by the 
United States (m). In the United States, as in Great Britain, it is 
usual on the outbreak of war between foreign States to issue a 
Proclamation of Neutrality (w). 

The United States neutrality laws have been the subject of a 
great variety of decisions, some of which have already been referred 
to(o). Amongst others the following are especially notcwortliy: 
In the Santissima Trinidad (7 Wheat. 283), a vessel previously em- 
ployed as a privateer had been refitted in the United States and sent 
by her owners under the American flag to Buenos Ayres for sale as a 
commercial adventure; she was there sold to and subscqueifily com- 
missioned as a vessel of war by the Buenos Ayres Government, 
in which character, and after recruiting men in a United States 
port, she took part in the capture of certain Spanish property; 
this the Court was now asked to restore, as having been 
violation of the local neutrality. In these circumstances it Avas 
held (1) that there was nothing, either in the Neutrality Act 
or in the law of nations, which precluded United States citizens 
from sending armed vessels as well as munitions of war to* 
foreign ports for sale, this being in the nature of a sale of con- 
traband, which no State was bound to prohibit; bift (2) that 
inasmuch as there had been a subsequent illegal augmentation of 
force within United States territory (g), this must be regarded as- 

(i) Supra, p. 377, n. (ff). Japanese war, see the Statutes at 

(^) Tfte Three Friends (166 U. S. Large, 1903-1905, p. 2332. 

1). (o) A summary of the judicial his- 

(m) Opus, of U. S. A.-G. vol. xiii. tory of the subject dowi^ to 1866 will 

1869. found in Wheaton (Dana), n.» 

(n) For the terms of the proclama- «15 ; whilst the more important of the 

tion issued on the 4th Feb. 1904, on later cases will be found in Scott. 

or ^in anticipation of the Busso- (9) In the shape of an enlistment 
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vitiating all captures made during that cruise, with the result that 
the proceeds of such captures found within the jurisdiction must be 
restored (r). In ,the United States v. TrumbuU (48 Fed. Rep. 99; 
Scott, 731), it appeared that the defendant, during the civil war in 
Chile, had come to the United States and there made extensive pur- 
chases of arms and munitions of war on behalf of the Congressional 
party, and that the ItaUii a Cliilian vessel, then in the service of 
the party, had been despatched from Chile to fetch these, and sub- 
sequently (took deliveiy of them within the territorial waters of the 
United States from a small vessel on which they had been shipped 
for tliat purpose by the defendant. On these facts the defendant was 
subsequently indicted for a violation of the neutrality laws, it being 
charged, amongst other things, that he had been concerned in the 
illegal fitting out of an armed vessel “ with intent ” (s), as also in an 
illegal augmentation of force (t), and in the preparation of a hostile 
expedition (i^). It was, however, held in ellect (cr) (1) that the mere 
seiiding .of a ship from Chile to the United States to take on board 
arms and ammunition purchased in that country and carry them 
back to Chile, did not constitute either a “ fitting out and arming,* 
or a “ furnishing *’ of the vessel, or a “ sotting on foot of any military 
expedition,” within the meaning of the sections in question, there 
being no law forbidding any person or Government from purchasing 
arms from the citizens of the United States and shipping them at the 
risk of tlie purchaser (y ) and (2) that the fact that much secrecy 
and deception had been practised by those on board the Itata, 
and that she had finally quitted San Diego in violation of other pro- 
visions of the domestic law (z), did not suffice to bring the case 
within the purview of the statute under which the charge was laid (a). 
These occurrences also gave rise to a further controversy between the 
United States and Chile. On visiting San Diego, the Itata had 
been airRsted on suspicion by the United States autiiorities, but had, 
whilst in tlie custody of the marshal of the Court and with that 
officer on board, made her escape, and, after landing him and shipping 
the arms and ammunition already referred to, had proceeded on 
Jijjyago to Chile. Thereupon she w^as pursued and arrested 
on tlienigh seas by a United States warship, hut eventually released. 
A claim for damages was subsequently preferred by the owners of 
tlie Itata against the United States Government on the ground 
that the seizure of the vessel outside the United States jurisdiction 


of men, who,%i default of ^roof, could 
not be presumed to bo subjects of the 
State of the flag; 8upru,’p, 377, n. (K), 
(r) Scott, *701. See also TJ. 8, v. 
The Meteor (Scott, 711). The bonds 
which are taken, under the neutrality 
laws, from auned vessels sailing from 
the United States and owned by 
United Stated* citizens, are subject to 
the condition that the vessels shall • 
not be employed by such owners ” to 
cruise or commit hostilities against a 


friendly Power: Scott, 693. 

(#) Under s. 5283,800 p. 378, 

(0 Under s. 5285, see p. 378, 

(it) Under s. 5286, see p. 378, supra. 

(x) Both in the District and Cir- 
cuit Courts. 

(y) See Opinions of U. S. Att.-Gen*'''^ 
xi. 452. 

(«f) Infra. 

(fl) Scott, 742. 
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: 'was illegal. This was referred for determination to a Commission 
; appointed under the United States and Chilian Claims Conventioii ^ 
of 1892, with the result that an aT^'ard was ultimately made in favour 
. of the claimants (c). 


Generai. Notes.— 2’he Relation of the Natioml to the Inter- 
national Law of Neutrality , — As between States, the duties of neu- 
trality, ill strictness, depend upon and must be measured by inter- 
national law. The local neutrality laws, apart from their bearing, 
on internal order, merely repi*esont the means provided by each State 
for enabling itself to fulfil its international duties. If," on the one 
hand, tliose laws fall short of international requirements, their in- 
sufficiency cannot be pleaded as an excuse for the non-discharge of 
an international duty. This was formally ruled by the Geneva 
Tribunal (d); and does not appear to be in any way qualified by 
the terms of the Hague Convention, No. 18 of 1907 (e). If, on the 
other hand, those laws impose obligations and re.strictions in excess 
of international requirements, this fact cannot strictly extend the 
range or raise the standard of international duty as against the 
Power in question. Hence, in theory, a belligoient. cannot treat 
their non-enforcement as cause of offeiujo so long as international 
obligations are complied with. But in practice the relation between 
the two is someWliat more intimate. In the first place, in the depart- 
ment of neutrality oven more than elsewhere, international standards^ 
have developed largely or mainly under the influence of the^ 
laws and practice of particular States (/). In the second place, 
having regard to the uncertainty and lack of uniformity that have 
hitherto jcharacteidzed the customary law, it was only natural that 
an aggrieved belliger^t should, in case of doubt and ^diere the 
local neutrality law favoured his claim, appeal to that law as repre- 
senting the neutral State’s own estimate of its international obliga- 
tions. Hence, from the point of view of policy, and apart from 
the question of internal order, it is probably uiiwdse for a State 
to make or retain neutrality laws that are manifestly in 
international requirements {g ) ; although it must needs be admitted 
tliat if this had been acted on in practice the law of neutrality would 
have failed to reach its present development. In the future, how- : 
ever, this difficulty is likely to l)e lessened by the greater certainty 
and definiteness which have now been imported into tl?»s branch of 
the law by Convention, and especially by the Hague Convention, 
No. 13 of 1907. This Convention, as we have seen, declares the 
nature and limits of neutral duty on a great variety of points which 
had hitherto been open to controversy; and it is probable that tiie ; 
Powers which have: acceded to it will sooner or later bring their 

(c) See Moore, Int. Arb. ill. 8067; (e) Art. 25; even though the duties 

and also Moore, Digest, vii. 422. v themselves may be varied thereby. 

(«/) Sufira, p. 341. (/) Supra, pp. 344; 351, 353, 359. 
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r neutrality laws into conforitiity with it. At the same time, having^ 
regard to the fact that these ConventionsT strictly apply only 
' between the signatories; that some States have either not accepted 
them or have accepted them under reservation of particular provi- 
sions; that they leave many points undealt with; and that. some- 
of their provisions are liable to be varied by municipal regula- 
tion (h)» it will be evident that national neutrality laws are still 
a matter of international concern; whilst on some subjects they 
are required to bo internationally notified (hh). 

Ex<imple8 of Foreign Neutrality Laws. — The practice of States 
as regards the enactment of local neutrality laws varies greatly. 
Some States, like Chile, issue neither proclamation nor regulations, 
whilst others, like Mexico, issue a general declaration but no logu- 
lations; preferring, in either case, to roly on the general principles 
of international law and on such provisions of the municipal code 
as may be applicable. Others, like Germany and Belgium, issue 
a proclamation or notice announcing the war, and enjoining 
in general terms the observance of neutral duties (i). Others, 
like Brazil, possess permanent neutrality regulations which operate 
ipso facto on the outbreak of war (7c). Other States, like Prance, 
publish a declaration embodying neutrality regulations, although in 
no very great detail. So, on the 12th February, 1904, on the out** 
break of the Russo-Japanese war, a declaration of neutrality was 
promulgated by the French Government repeating with some amend- 
ments the neutrality regulations that had been issued in April, 
1898, on the outbreak of the Spanish- American war. These enjoin 
on all French subjects and residents the duty of abstaining from 
acts in contravention of neutrality; forbid illegal enlistment or 
the equipment or armament of vessels; adopt the rule of 24 hours’ 
stay, except in cases of forced delay or justifiable necessity; forbid 
the sale of prize or booty in French waters; and announce that 
persons violating these regulations will forfeit their right to pro- 
tection, and be liable in a proper case to be proceeded against under 
'']^{^of the Republic. Other States, again, like the Scandinavian 
Statesand Holland, issue a proclamation embodying neutrality re- 
gulations of a very detailed kind. Thus, the proclamation issued 
by the Netherlands Government on tho 12th February, 1904, amongst 
other things, (1) forbids, within the territory, 'all recruiting by or on 
behalf of either belligerent, and the furnishing of either belligerent 
with vesseli^of war, or with arms or munitions of war; (2) prohibits 
the equipping, or arming, or augmentation of force of any vessel 

(/0«6ee H. C., No, 18 of 1907, Arts. the 12th Feb. 1904. 

11, 12, 15, 19, 23. (k) The Brazilian Neutrality Edict ; 

(hh) By means of a communication of tho 29th April, 1898, is in its gene- ' 
addressed to Netherlands Govern- ral effect similar to the Orders issued 

m&sit, ibid. Art. 27. by Great Britain, save that Art. 16 

(t) Sometimes attention is alsot interposes a delay of seventy-two^* : 

directed to partloular provisions of hours between the departure of a sail- 

the munieipal code that bear on tho ing vessel of one belligerent and a- 

subj^t, as in the Belgian notice of steamer of the other. v . 
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belonging to or intended for the service of either belligerent, the 
supply of such vessels mth provisions or fuel without permission, 
ejid the sale of pri^s or the holding of the same for the purposes of 
pireservation; and (3) also directs attention to certain provisions of 
iiie civil and penal c^es relating to these matters, and the liability 
incurred by persons engaging in the carriage of contraband or other 
acts which a belligerent is entitled to restrain. Special regulations 
were also issued witli respect to the treatment of belligerent warships 
in the ports and waters of the Netherlands Indies. These limit the 
number of warships that may be present in port at the same time; 
adopt the “rule of 24 hours’ stay,” as well as that of “24 hours’ 
interval”; forbid the entry of vessels accompanied by prizes except 
in oases of distress; limit the supply of provisions or fuel to an 
amount sufficient to carry a vessel to the nearest port of its own 
country, whilst denying such supply to a warship accompanied by 
prizes; require the abandonment of prizes as a condition of asylum; 
and forbid the sale or exchange of prize or booty (Q. 

EESTRAINTS ON NEUTRAL TRADE— THE DUTY 
OF ACQUIESCENCE. 

THE “HELEN.’’ 

[1865; L. R. 1 A. & E. 1.] 

Case.] In this case the master of the ship “Helen"’ sued for 
wages under an agreement entered into between himself and the 
owners. The defendants by their answer alleged, inter aUa, that 
the agreement Avas entered into for the purpose of running the 
blockade of the southern ports of the United States or one of 
them, and was therefore contrary to law and could not 
nized or enforced by the Court. On motion by the plaintiff, this 
part of the defendant’s answer was ordered to be struck out, on 
the ground that tracUng with a blockaded port was not illegal, 
in the sense of being an offence under the municipal, law, even 
though the law of nations in* such case subjected the neutral pro- 
poity to liability to capture and condemnation. 

Judgment.] Dr. Lushington, in his judgment, observed that 
much turned on the sense in which the word “illegal,” was used. 

(l) A coUeotion of these and other i58th Congress, 8rd Session, 1904-— 
regulations will be found in U. S. 1905, 14 et seg. 

House Documents (Foreign Relations), 
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Cointxaots for breach of blockade or for the carrying of contra- 
band were, no doubt, illegal, in the sense that they exposed the 
parties to such penal consequences as were sanctioned by inter- 
national law. But the illegality was one of a limited character. 
The relative situation of belligerents and neutrals was that a 
neutral country had a right to trade with all other countries in 
time of peace. Why should this right .of the neutral be inter- 
rupted by war? To this the answer of a belligerent was that he 
must seize contraband and enforce blockade in order to carry on 
the war. In the result the respective rights of the parties were 
regulated by usage. In the case of blockade, if all necessary 
conditions wore complied with, the belligerent was by the usage 
of nations allowed to capture and condemn neutral vessels which 
attempted to violate a blockade, without interference or remon- 
strance on the part of their Government. But it was nO part 
of such usage that such voyages should be tinated as illegal, or 
that a neutral State should be bound to prevent them. In English 
law the acts of British subjects in relation to belligerents could 
not be treated as offences except under the provisions of some 
statute. The Foreign Enlistment Act was itself a proof of this. 
And on this point there was no essential difference between 
breaking blockade and carrying contraband. So, according to 
the practice of all the principal States of Europe, the insurance 
of a contraband voyage was not an offence against municipal 
law. And the result of the American decisions was the same {a). 
Both principle, authority, and usage required the rejection of 
-^ii^trine that to carry on trade with a blockaded’ port is or 
ought to be a municipal offence by the law of nations. 


In Ex parte Chamase,, Re Grazebrodk (34 L. J. N. S. Bank. 
17), it was held that a contract of partnership in blockade- 
running and for the importation of contraband into the Con- 
federate States was not illegal, in the sense of being contrary 
to municipal law. In his judgment, Lord Westbury observed that 
the tight which the law of war gave to a belligerent did not pro- 
duce the consequence that the act of a neutral in transporting muni- 
tions of war to a belligerent country was either a personal offence 
• 

(a) The Santiasima Trimidad Marine Insurance Co, (6 -Mass. 112); 

Wheat, at Siff) ^ Eickardson v. The Seton v. Low (1 Johnson, at 5). 



:%ain8t tile belligerent caj>tor, or an act vtiiich gave the latter any 
aground of complaint against the Government of which the former 
was a subject. All that international law did was to subject the- 
neutral merchant to the risk of having his ship and cargo captured 
and condemned by the belligerent Power for whose enemy the con- 
traband was destined (6). It needs to be noticed, however, that 
in En^lisli law the non-disclosure of the real cliaracter of such a 
venture may amount to a broach of contractual duty, which, accord- 
ing to its nature, may either invalidate the agreement or found a 
claim for damages (o) . 


General Notes. — The Duty of Acquiescence { d ), — In the conflict 
of interest wliich arose between the belligerent, who desired to destroy 
so far as possible his enemy’s commerce, and neutral mcrcliants, who- 
, claimed the right to continue their commerce witliout interference, a 
^eompromise W'as ultimately reached which, unlike most compromises, 
appears to rest on some foundation of principle. This is, tliat the 
neutral retains his right to carry on his trade as usual with either 
belligerent, whether in the way of selling to him, buying from him, 
or carrying to or from his country, except in so far as sucli trade is 
directly calculated to prejudice or obstruct the operations of war 
of one party or to promote those of the other; in which case the 
f belligei*ent wliose interests are impugned will be entitled to restrain. 

I the acts in question and to confiscate the property involved. At 
the same time, this principle does not, as we shall soe, cover the 
entire ground of the relations that now obtain betwwn belligerents 
.and neutrals in the' matter of restraints on neutral trade (c); whilst 
there is also much diversity of opinion and ijracticc as to the precise; 
conditions under which such belligerent rights may be, validly; 
enforced (/). Nevertheless it is now almost universally' recog- 
nized (gr) — (1) that the enforcement of these restrictions de- 
volves on the belligerents themselves, each being invested for this 
purpose, both on the high sea or in belligerent waters, with a right 
of visit and search over neutral .vessels and their Ciirgoes, 
consequent right of detention in cases of suspicion and of confis- 
cation on proof of guilt; (2) that the neuteal State itself is not 
therefore under any obligation to enforce these restraints on its sub-^ 
jects, or to punish their violation under its municipal law, its duty 
oeing merely a negative duty of acquiescence in an interference by 
the beDigerents with its subjects ana their property tiiat would not 
otherwise be w^arrantable (h); and (3) that an infringement of these 

(d) See also 8eton v. Low (1 John- olaration of London should besome 

son (N. Y.), Cas. 1). law. 

(c) Af*8tin Friars S, S, Co. y, (g) Supra, p, 2S4:. 

Struck (1905, 2 K. B. 315). (A) The Helen (jsuprd); Hugs v, 

" (d) Supra, p. 283. The Royal Exchange Asouranee Co.^ 

(e) Infrp, p. 385. ^897, 2 Q. B. 185); but see alse 

: (f) Although this lack of uniformity p. 446, tn/ra. 

^ wiu be greatly mitigated if the Der 



belligoreiii rights by neutral subjects is not “ illegal/’ in the sense of 
being criminal, or indeed attended by any penal consequences save 
^ those involved in the possible capture and condemnation of the 
property. 1 

liestraints on Neutral Tra^i: (i.) Under the Custwnary Law . — 
The more important restrictions on neutral trade that came to bo 
established under the customary law — although with some vari- 
ation as to their extent and mode of applie-atioii — wert^ these: — 
(1) It was recognized from a comparatively early period that 
neutrals must not carrj- on their trade with i)ort8 or places in the 
territory of one belligerent, communication with Avhich had been 
interdicted by the other; this forming the subject of the “law ot 
blockade.” Under the earlier law this was probablj’^ confined to 
places with which the belligerent had cut off communication, in the 
course of some specific operation of war and in pursuance of aji 
immediate military end(^). But by virtue of a more recent j)rao- 
tice, commonly knoAvn as “commercial blockade,” belligerents have 
assumed the right to interdict neutral traffic, not merely' with places 
that are blockaded in aid of some specific operation of Avar, but also 
with extended areas, covering at times the entire soa-board of the 
enemy, with the object of striking at liis cominerf?e and Aveakening his 
resources. This new departure in maritime Avar — ^although strictly, 
in derogation of the principle on which bolligei’eiit restraints on neu- 
tral trade were originally based — ^Iias now become sufficiently estab- 
lished in practice and by genei’al acquiescence (k) to warrant its 
being treated as a permissible measure; and, being in fact highly 
efficacious as a means of bringing pressure to bear on the enemy, 
it is scarcely likely to bo abandoned (Z). (2) It was equally well 

recognized that neutrals might not carry to an enemy articles cal- 
culated ft) aid him in his AA^arliko operations; this forming the subject 
of the “ laAA^ of contraband.” (3) Subsetpiontly , inoroovcr, the liability 
of the neutral, both in relation to contraband and blo(jkade, Avas, as 
we shall see, considerably extended by the “doctrine of continuous 
y^ages (4) It also came to be recognized that neutrals might 

to a belligerent certain services calculated to aid him in 
war, such as the carriage of his trooi).s or despatches; this forming, 
the subject of what is now called the “law of unneutral service.” 
(5) Under the earlier law, restrictions were also imposed on the 
carriage of neutral property in enemy ships, and of enemy property 
in neutral iSiips, even though such property was otherwise innocent 
in its character and destination. But. different States here acted on 
different principles, with much resulting confusion, which ultimately, 
led tp the regulation of this matter by Convention (»). (6) Finally, | 

(t) Although this was not always dition of the blockade being effective; 
observed in practice, as, for example, see p. 405, «n/ra. 
during the* Napoleonic wars, see (0 Infra, p. 403; Hall, 628; but£ 
p. 188 (a), supra. • see also p. 137, supra. 

(Jt) Subject, of course, to the conr (w) Infra y p. 467. 

v . (w) /n/m, p. 392. 
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under a practice which is commonly known as “the rule of the war 
of 1756 ”(o), some belligerents claimed a right to prohibit the carry- 
ing on by neutrals in time of war of a trade closed to them in time 
of peace (p) ; a practice which is, as wo shall sec, admissible in 
principle {q), and which is still followed by some States, although 
questioned by others (r)! In this way there emerged a large body 
of customary rules and observances in lelation to belligerent rights 
over neutral trade, which, although fairly well ascertained as regards 
their general character and tenour, were yet greatly lacking both 
in certainty and uniformity as regards their precise limits and mode 
of application. 

(ir.) As Modified by Convention. — On many ])oints, however, this 
want of certainty and uniformity has now b^n corrected by Con- 
vention. The Declaration of Paris, 1856, in addition to abolishing 
privateering, which was perhaps the most noxious feature of the 
earlier system, and proJiibiting of “ paper blockades,*’ also narrowed 
the scope of belligerent interference with neutral trade by exempt- 
ing from capture both enemy goods in neutral ships and neutral 
goods in enemy ships, so long as they were not of a contraband 
character («). But this still left a great variety of topics, some of 
them of tlie first importance, on which tiie practice of States continued 
to be divergent or contradictory. The commercial inconvenience 
and the danger of international complications which arose from this 
conflict of practice, w^cre, moreover, greatly intensified by modern 
trade conditions; a fact forcibly exemplified by the events of the 
Busso- Japanese war. It was with a view to. the removal of this 
danger and inconvenience, as weU as with the object of preparing ; 
the way for the ostablishment of an International Prize Court, that 
the Naval Conference of 1908-9 was summoned (t), and the resulting 
Declaration of London drawn up. This Declaration deals with the 
subjects of blockade, contraband, and incidentally tho appliwition 
thereto of the doctrine of continuous voyages, as also with unncutral 
service, tho question of the destruction of neutral prizes, the question 
of convoy, ‘the effect of resistance to search, and the question 
pensation to neutrals {u). On these matters it prescribes uniform 
rules, which are declared to correspond in substance with the gene- 
rally recognized principles of international law(ctr). These rules 
will be considered hereafter in connectioi), with the particular topics 
to which they relate. Nevertheless, tho Declaration leaves, as we 
have seen, many questions uptouched and some problems unsolved, 
including such matters as the true tost of enemy character in mari- 

« 

(o) Although really of earlier date. («) As to other topics dealt with, 

(p) Infra, p. 462. such os the enemy character, and 

( 7 ) Infra, p. 465. transfers to the neutral flag, see 

(r) See Hall, 631 et seq,; Westlake, pp. 29, 148, supra, o 

ii. 264. 0 (a?) See Preliminary Provision; al- 

(«) Infra, p. 393. though on some j)oints really a 00 m- 

(0 Supra, p. 194. promise, infrft, p. 486-6. 
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time war (y), the legality of the conversion and reconversion of mer- 
chant ships into warships on the high seas {z) and the right of 
neutrals to engage in a trade closed to them in time of peace {zz), 

(iii.) The Authority of the Declaration of\ London . — Tho Declara- 
tion of London will, of course, be binding on such Powers as may 
finally ratify it: and will then carry a joint obligation on the part of 
all tlie States that accept it to ensure the mutual observance of its 
rules in any war in which all tlie belligerents are parties to it; as 
well as a several Oibligation on tho part of each to adopt all necessary 
measures for securing its due enforcement within its own jurisdic- 
tion (a ) . Its rules will also be applied by the International Prize 
Court, if and when that Court is established (&). It is proba^ble, 
moreover, that the Declaration, if widely accepted, will sooner or 
later become binding also on non-signatory Powers, as representing, 
the predominant practice of States (c). hhnally, even if it should 
remain unratified, the Declaration will, it is conceived, exercise a 
profound influence on future practice; for the i-eason that if 
embodies those rules which the representatives of the leading 
maritime States considered to be best suited to modern conditions, 
having regard to the existing divergences of practice and the re- 
spective interests of belligerents and neutrals. Hence, so far as its 
provisions extend, it is probable that belligerents who act under it 
will commonly be deemed to be justified in doing so; wliilst it is, 
at an3»^ rate, doubtful whether — in view of tho increased sensibility of 
neutral trade to the restrictions imposed by war, and the general 
increase of naval strength — a non-adlioring belligerent, however 
powerful, would venture to challenge that combined resistance which 
a reversion to the older methods (d) might conceivably provoke. 


TEE CARRIAGE OF 

neutral goods in enemy SHIPS. 

THE ‘‘FORTUNA/’ 

[1802; 4 C. Rob. 278; Tudor, Loading Cases iji Maritime Law, 1041.] 

Case.] During war Ixjtweon Great Britain and tho United States, 
the “ Fortuna,’’ an American vassel, laden with a cargo of corn 

(y) ^Supra, p. 29. by a State of tho Prizo Court Conven- 

(c) Hupray p. 131; Pari. Papers, tion without the Declaration is im- 

Misc., No. 4 (1909), 101. probable. 

(zc) Infray 465. (o) See vol. i. p. 11. 

(«y See Art. 66. • (d) In so far, that is, as those in- 

Ih) Supra, p. 194. It might con- valve any greater restraints on neu- 

43 elvably be applied by that Court to tral trade than those embodied in the 

non-signatories, allhough the adoption Declaration. See supra, p. ' 

c c 2 , 
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V ^ was captured by the British, and brought in for 

^ The ship was condemned as being enemy pro- 

perty; but the cargo, being neuti'al property, was restored, and 

! was subsequently forwarded to Lisbon, its original destination^ 

■ and there delivered to the consignee. The case now came before 
: ‘the Court upon an application by the captors for freight, security 
' having been previously given to abide the decision of the Court 
V; on this point. In the circumstances it was held that the captors 
were entitled to freight. 

Judgment.] Sii* W. Scott, in giving judgment, said that in 
such a case he apprehended the rule to be that a captor waa 
entitled to freight, just as he would not bo entitled to it if he 
did not proceed and perform the original voyage. * The specific 
contract was performed in the one case and not performed in the 
other. The true rule was that a captor who had performed the 
contract of the vessel was entitled to freight as a matter of right; 
although if he had done anything to the injury of the property,, 
or had been guilty of any misconduct, he would remain answer- 
able for the effect of such misconduct or injury, in the way of 
; set-off against his claim. In tho present case, however, the captors 
had done nothing to forfeit their right, and freight to them must 
accordingly be decreed. 

It was assumed in the judgment that the goo^ds, being neutral 
property and of an innocent character, were restorable. The case 
therofoi'e serves to= illustrate the general rule, which was acted on 
by Great Britain even prior to the Declaration of Paris, that nei^al. 
goods, not being coiitrabaiicl, found on board an enemy vo&oelar^ 
exempt from oondemnation ; as well as the ancillary rule, to which 
the decision is more particularly directed, that if in such a case the 
captor forwards the goods to their destination he will be entitled 
to freight (a), subject to any set-off that tlio neutral owner may Jiave . 
for loss or damage arising out of the captor’s misconduct (sy). Where 
freight is decreed, tho Court will if necessary order the sale of 
suflScient portion of the cargo to satisfy the claim. The immunity" 
of neutral goods of an innocent character found on enemy* vessels 
taken as prize being now established by the Declaration of 

(a) As to various applications of this' of the captor State in pircumstanoeS' 

\ rule, see The Vrow Anna Catharina ^freeing them from the taint of iUegal 
' \(6 C. Rob. 269); The Fortum (£dw. trade; and The Ann Green (1 Gall.. : 
m) ; TAs iKaMo (5 C. Rob. 67), where 274). i.- 

V 14 was applied to the goods of subjects (6) The Fortum (4 C. Rob. 278). 
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Parifi, 1856 (d:), the ri^ht of the capfo^ to freight, on 
gooids to their destination, would appear to be still applicable. 'VS 
The immunity of neutral goods in enemy vessels will not, ih ; - 
general, be affected by the fact of the vessel herself having resisted 
capture (e). But, according to the doctrine of the British Prize 
Courts, it will be forfeited if the goods were shipped on board ; 
an armed vessel of tho enemy, for the reason that this is regarded 
as evidence of hostile association and intention to resist visit 
and search (/). On tliis question, however, the United States Courts 
take a. different view; holding that a neutral owner may lawfully, 
^•employ a belligerent armed vessel to transport his goods, and that 
the goods will not lose their neutral character by leason of either* 
tho armarnejit or the resistance of the vessel, so long as the neutral 
himself does not directly participate therein (^). ■ 

From the point of view of the French Courts, neutral goods em- . 
barked on enemy vessels are also subject to the risk of loss in the ' 
case where such ships are destroyed. So, in tho case of the 
Norwaerts{h ) — where it appeared that a German vessel having 
neutral goods on board had been captured by the French and 
destroyed together with her (‘argo — an application for compensation v 
by tho Enghsh owners of the cargo, on the plea that neutral goods 
were protected by the Declaration of Paris, was refused; this decision 
being based on the view that although the Declaration recognized the 
immunity of such goods from confiscation, it did not by any means 
import that an indemnity could be demanded for injury or loss sus- 
tained by a legal capture or by any acts of war that accompanied or 
followed it(f). And this interpretation of the law would appear to 
be correct, provided that the captor can show that the act of destruc- 
tion \^as justified by military nocessity. But where neutral goods of 
an innocent character are found on board a neutral vessel and both 
ship and cargo are destroyed by a captor, then tho owner of tho goods ' 
will be entitled to indemnity, even though the act of destruction 
proves to have been justifiable (At). 

(A) Dalloz, 1872, iii. 94. 

(f) A Himilur judgment was given ‘ ^ 
in the case of T?ie Ludwiff : son llall, ^ . 
719; and p. 394, infra. 

(k) See tho Declaration of London,' % 
1909,‘ Art. 53; and, as to the ques- ; 
tion of the permissibility of tiie 
destruction of neutral vessels, p. 486, j;;: 


■ ■% 

id) Art. 3. 

(e) See The Catharina Elizabeth (5 
C. Hob. 232). 

if) The Fanny (1 Dods. 443). 

ig) See The Nereide (9 Cranch, 
888). SItry, J., indeed, dissented; 
but in The Atalanta (3 Wheat. 409) 
the decision in The Nereide was eon- 
firmed. 
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(ii) ENEMY GOODS IN NEUTRAL SHIPS. 

DARBY t\ THE BRIG ‘‘ERSTERH.” 

[1782; 2 DaUas, 34.] 

Case.] In 1782, during war between Great Britain on the one 
hand, and France and the United States on the other, the island 
of Dominica, which then belonged to Great Britain, capitulated 
to the enemy. By the terms of the capitulation all commercial 
intercourse with Great Britain was prohibited. Subsequently 
certain British subjects attempted to evade the prohibition by 
carrying on a trade through the medium of a neutral port and the 
neutral flag. In the present case it appeared that the Erstem,” 
a neutral ship, hod cleared from London, with a cargo belonging 
to British owners, ostensibly for Ostend ; and that after arriving 
at Ostend she had cleared with the same cargo, now purporting 
however to have been transferred to neutral owners, for Dominica . 
On her voyage thither she was captured by a United States 
cruiser, and was brought in for adjudication, on the ground of 
having intended a violation of the capitulation. The United 
States had in 1780 adopted the principle of “free ships, free 
goods’^; and had by an oi’dinance of CongTess exempted from 
capture all neutral vessels, except such as were cmi^loyed in carry- 
ing contraband and the like to the enemy. In the Court below 
both ship and cargo were acquitted ; the neutral flag being 
deemed, by virtue of the ordinance in question, to cover e nem y 
goods. But, on appeal, both ship and cargo were cond^ihned/ 
on the ground that even though the neutral flag might cover 
enemy goods, it would not suffice to protect either vessel or cargo 
against the results of unneutral conduct such as that disclosed. 

Judgment.] In giving judgment, the Court stated that, 
according to the evidence, it appeared that the ship was neutral 
and the cargo enemy property. Deialing with the objection that 
the ship, being neutral, could not properly, be taken as prize, it 
was pointed out that if the owners of a neutral ship violated 
their neutrality by taking a decided part with the enemy, the 
ship would then be in the predicament of enemy property and 
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subject to seizure and confiscation. In the present case the facts 
showed that the owners of the ship had entered into combination 
with the owners of the cargo, and had by the use of false and 
colourable papers taken on themselves the ownership of the cargo, 
and clothed it with the garb of neutrality, in order to screen it 
from detention and capture. The offence did not lie merely in 
attributing to enemy property a neutral character, for such pro- 
perty, unless contraband, was already sufficiently protected by the 
neutral flag, but in attempting by fraudulent combination to re- 
establish British commerce with Dominica, in derogation of rights 
acquired in war by tlie other belligerents. Dealing with the con- 
tention that the cargo could not be taken as prize by reason of the 
ordinance of Congress that enemy property, not being contraband, 
found on noutial ships was protected, it was pointed out that if 
the ship had been employed in fair commerce, her cargo, although 
the property of an enemy, would not liave been prize, because 
it had been provided by Congress that tlie rights of neutrality 
should extend protection to the goods and effects of an enemy. 
But Congi’ess had not provided that»a violated neutrality should 
afford such protection ; nor could it indeed have done so without 
confounding all distinctions between right and wrong. 

The immunity of enemy goods, not being contraband, found on 
neutral %hips, was adopted by the United States in 1780 (o). It was 
held, however, by the Federal Court of Appeals that, even though the 
neutral flag might cover enemy goods, it would not protect either 
sh'ps or goods found to bo engaged in a trade carried on in fraudulent 
i?.‘’.«ociation with the enemy and in derogation of rights secured in war 
by the^other belligerent. The general immunity of enemy goods 
found on neutral vessels was subsequently established as between the 
signatories by the Declaration of Paris, 1856 (&), and is now univer- 
sally accepted in practice. It would, however, still be subject to the 
excjeption set up in the case of Darby v. The Er stern, that enemy 
goods on ffeutral ships will not be protected whore the neutral flag is 
used to cover an illicit trade of the kind there described (c). 


General Notes. — The Carriage of Neutral Goods on Enemy Ships, 
and Enetny Goods on Neutral Ships: (i.) TKe Earlier Usage. — The 

(a) Although not as a permanent {c) For an analogous oaso, see infra, 
rule. p. 465. 

(5) Art. 2. 
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quids tion of the liability of neutral goods found on enemy shi^s aiid 
of enemy goods found on neutral ships, was formerly the subject of 
two strongly contrasted principles, which wore followed by different 
States or groups of Sta.tes. (1) According to one principle, the 
^liability of property to capture was determined by the neutral or 
enemy character of its owner, and not by that of the vessel iu which 
it was carried. On this view, the goods of a friend,, not being con- 
traband, wore free if found in an enemy vessel, whilst the goods of an 
enemy wore liable if found in that of a friend. The pressure of this 
rule on neutrals, however, w^as alleviated in practice by certain 
ancillary rules, under which a captor who took eneni}^ goods on a 
neutral ship was required, on their condemnation, to pay freight to 
the neutral carrier, capture being deemed equivalent to delivery, 
except where this right had been forfeited by unneutral conduct (df); 
whilst, in the converse case, a, captor who took an enemy ship with 
neutral goods on board was given an iudu cement to forward the 
goods to tlieir destination by a recognilioii of his right to- 
freight if he did so (£^). This was the principle usually acted on 
by Great Britain, and also by the United States except whore tjuali- 
fied by treaty (/). (2) According to the other principle, tlio liability 

of the property in either case was held to depend on the jiationality 
of the vessel in which such goods were carried, this being iu general 
determined by her flag. On this view, enemy goods, not being con- 
traband, found oil neutral vessels went free, whilst neutral goods 
found on enemy ships were treated as hostile; this being commonly 
expressed in the maxims “free ships, free goods,’' and “hostile ships, 
hostile goods.” This principle was for the most part followed by 
countries such as France, Holland, and Spain, and was also favoured 
by neutrals generally as tending to inotease their maritime traffic. In 
view of the compromise which was ultimately reached on this,subject, 
and which is now universally accented, it is needless to trace the 
subsequent history of these rival principles, bejond remaHving that 
their operation in practice was greatly qualified by treaties which 
were made from time to time between particular States, and that such 
treaties were often made with little regard to uniformity or 
ency(< 7 ). Hence no general custom emerged, and the practice on 
the subject was chaotic and confused (h). Such was the condition 

(<?) The Bremen Plug go (4 C. Bob. times adopted tliat of ownership. 

90) . “ Free ships, free goods ’4 was, moro- 

(e) The Fortuna (4 C. Rob. 78); over, sometimes adopted in conjunction ^ 
this operating in the neutral interest, with Its corollary, "hostile ships, hos- 
by securing in general the due delivery tile goods ” ; but at other times sepa- . 
oi the goods. rated from it. Not infrequently, tooy 

(/) See 2%e Neretde (9 Cranch, 388 ; we find the same State making with 
Scott, 884). other States treaties of an oppQsite 

(^) Thus States which ordinarily character, 
followed the criterion of ownership (A) See Hall, 686 et feq,, 716 et 

often adopted by treaty the criterion w.; Westlake, ii. 124 et seq.; 

of the flag, either whofiy or in part; Wheaton (Boyd), 698; The Cygnet (2. 
whilst States which ordinarily fol- Dods. 299); and The Nereide (9 

lowed the criterion of the flag some- Cranch, 388, 681). ;; 
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things when, on the outbreak of the Crimean war, in 1854, Great 
Britain and France, being allies, found it necessary to adopt common 
Tules with respect to maritime capture. A compromise was there- 
Aipon arrived at, under which Great Britain waived her right of seiz- 
ing enemy goods in neutral ships, but without qualifying the previous 
immxinity under her rule of neutral goods in enemy ships; whilst 
Franco accepted the immunitj*^ of neutral goods in enemy sliips, but 
without qualifying the previous immunity under her rule of enemy., 
goods in neutral ships; and these principles were accordingly applied 
throughout the war by the Prize Courts of both countries. 

(ii.) The Declaratum of Paris, 1856. — ^At the close of the war, this 
•settlement, of a long-standing controversy was accepted by the other , 
parties to the Treaty of Paris (i), and was. finally embodied, together 
with certain other principles of tnaritime law, in the Declaration of 
Paris, 1856. Ihis provides (1) that the neutral flag shall coven 
enemy goods with the exception of contraband of wa,v(k); and ^ 
(2) that neutral goods, with the exception of oontral)and of war, ' 
shall not be liable to seizure under the enemy flag (1); thus adopting; 
“free ships, free goods’" without its corollary “hostile ships, hostile 
goods.” The Declaration, although originally binding only on the 
signatories (w) who were also parties to the Treaty of Paris, 
had up to 1007 been acceded to by all Powers with the exception of! 
the United States, Spain, Mexico, Venezuela, Bolivia and Uruguay(a); 
whilst during tlie war of 1898 both Si)ain and the United States con- 
formed to its provisions. At the Hague Conference of 1907, more- 
over, the delegates both of Spain and Mexico declared that their 
Governments adliered to the Declaration in its entirety (p) ; with' 
the result that its jirinciples may now be rogaitfed as of general 
obligajjon. 

Questions that muy arise under the existing Law. — With respect 
to enemy goods in neutral vessels, the rule laid down by the Decla- 
ration of Paris would, it is conceived, still be subject to the excep- 
tion laid down in the case of Darby v. The Erstern (q). Nor can the " 
•dwne;%of enemy goods laden on a neutral vessel claim compensation 
for their loss in the event of the vessel being destroyed by a belli- 
gerent, unless indeed the destruction proves to have been unjusti- 
fiable (r). With respect to neutral goods on enemy vessels, these 
remain subject to any loss or damage that may bo caused by the 
• capture ef the vessel or the interruption of the transport of the 
goods. If the vessel is brought in for adjudication, the neutral 


(#) Seo vol. i. 10. 

(ft) Art. 2. 

(0 Art. 3. 

(m) No right of denunciation is 
(reserved. • 

, (o) Pearce Higgins, 3. • 

(p) Ibid. 

{q) Supra, p. 891. 


j[r) In which case the owner would, 
it is conceived, be entitled to be placed 
in the same position, so far as possible^ 
as if tho illegal act had nob been com- 
mitted: see the Declaration of London, 
Art. 52; and, as to the question or^ 
tlie destruction o) neutral prizes, p. 
486, infra, 
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owner is entitled to a restitution of the goods, or to their jproceeds if 
sold; whilst if the captor chooses to forward them to their destina- 
tion, ha would, it is conceived, be entitled tO; freight (^). In the 
case where an enemy vessel is destroyed, it still remains to see 
whether the Prize Courts of other countries, or the International 
Prize Court if it should be established, will follow the decision, of 
the French Courts in the cases of the Norwaerts and the Ludwig (t). 
In principle it would seem that, whilst a neutral owner who sends 
his goods by enemy vessels must take the risk of aU necessary acts 
of war, it will be incumbent on a captor who destroys an enemy 
vessel to show that the act of destruction, in consequence of which 
goods that would otherwijse have been restorable to the neutral 
owner became lost to him, was one strictly required by inilitary 
necessity. Otherwise, it would be open to a belligerent who chose 
to adopt a general policy of destruction, as regards enemy prizes, to 
render the provisions of the Declaration of Paris on this subject 
virtually nugatory (u). 


BLOCKADE. 

(i) GOVERNING PRINCIPJ.ES. 

THE “ FEANCISKA.’’ 

[1854-5; Spinks, 111; 10 Moo. l\ C. 37.] 

Case.] On the 22iid May, 1854, during Avar between ^ Great 
Britain and Russia, the ^‘Franciska,’' a Danish vessel, was cap- 
tured by H.M.S. Cruiser,” off Lyser Ort, and sent in for adju- 
dication on a charge of having attempted to break the blockade 
of Riga. On behalf of the owner it w,as contended thtff the 
ship was under orders to proceed to Riga only in the event of 
that port not being under blockade ; tlxat the master had made 
enquiries, although without result, both at Copenliagen, where 
he had touched on the 14th May, and on the coast ; and that he 
had finally approached the Cruiser ” with the like object. In the 
Court of Admiralty (a) a very lengthy and exhaustive judgn\ent 
was delivered, covering incidentaUy nearly the w^hole domain of 
the law of blockade. In the result both ship and freight wore 

c 

(tf) Supra, p. 389. *(«) The case being only one of a. 

(0 Ibid, class of eight, all of which were heardi 

(fi) See Hall, 720. before judgment was given. 
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condemned, on the ground that the blockade was notorious at the 
time when the Vessel sailed from her last port and that the master 
having thus acquired notice of the blockade had in fact intended 
to violate it. On appeal to the Privy Council, however, this 
decree was reversed and restitution granted, although without 
costs, on the ground that the blockade, even though otherwise 
legal, had been rendered invalid by certain relaxations which had 
been granted to belligerent merchant vessels to the exclusion of 
neutrals ; and, further, that the only notice by which the master 
was aflfeoted was a notice which went beyond the actual facts, 
and which was not therefore binding on neutnds. But save on 
these points the judgment does not appear to impugn the prin- 
ciples laid down in judgment of the Court of Admiralty, which 
may still be regarded as authoritative. 

Judgment of the Court of Admiralty.] In the Court below^ 
Dr. Lushingtoh stated at the outset that his judgment would be 
based on the general principles previously laid down by Lord 
Stowell, for the reason, amongst others, that those principles had 
been recognized as a part of the law of nations by the celebrated 
jurists of the United States ; and also that he proposed in the 
first place to deal with those general questions in relation to 
blockade, which affected the whole chuss of cases then before 
him (&)t 

The first question, then, was whether the British admiral in 
the Baltic had authority to establish bl(X5kadt>s, which was a high 
act of sovereignty (c) . Such an authority did not belong to a 
naval commander in his own right, but must be committed to 
him by his Government; although in the case of distant service 
such authority might be implied, whilst in any case the adop- 
tion of a^blockado by the Government would have the effect of 
legitimating it, at any rate as regards subjects of other coun- 
ties id) . In the case before the Court there wa« conclusive 
evidence both of prior authority and subsequent adoption. 

The next question was whether the force employed to estab- 

(b) Smprafn. (a). The judgmont is (<j) Th& I! enrich and Maria (1 0* 
very lengthy, extending over some* Eob. 146). 

fifty pages, and only its general (d) The JRolla (6 G. Rob. 3.64) ii 
etfect IB given in the t^t. 



Mil th^ blockade waa adequate; that being a question distinct;} 
from its due maintenance. To be adequate the place under 
blockade must be watched by a force sufficient to render ogress 
or ingress dangerous ; in other words, save under peculiar cir- 
cumstances, the force must be sufficient to render tho capture 
of vessels attempting to go in or come out most probable. On 
this point the testimony of the Commander-in-Chief was mate- 
rial; if uncon ti'adicted it might be conclusive; whilst if con- 
tradicted a conclusion must be drawn from a consideration of the 
whole of the circumstances. In the present case there was no 
reason to suppose that a force of three or four steam vessels was 
not adequate to blockade the coast from Libau to Lyser Ort, a 
distance of less than one hundred miles. The next question 
was whether the port of Riga could be legally blockaded from' 
Lyser Ort at a distance of 120 miles. As to this the ovidenoo 
showed it to bo perfectly practicable for a vessel of war 
stationed near Lyser Ort, at tho entrance of the gulf, with a. 
base of only thre^e? miles, to prevent tho ingress and ogress of 
vessels into and from the gulf, and oonseqiieniJy to and from 
all places w’ithin it. .The legality of a blockade was not affected 
by reason of the blockading force being stationed at a con- 
siderable distance from the place blockaded; tho true criterion 
of its legality being.not one of place or distance, but the* capacity 
of tho force wherevei* maintained to cut off all communication 
with the place blockaded (c). Both in principle and on authority, 
moreover, it was requisite to the validity of a blockade that tho 
ports blockaded should be hostile territory. But in th(!f^pres('nt 
case all these conditions had been complied with. 

Tho next question was whether tho blockade was maintained 
with the necessarly strictness. As to this, if the force deputed 
was competent some presumption fairly followed that** the officers ^ 
discharged their duty,' In the present case the evidence both as 
regards the warships employed and the merchant vessels searched, 
and the evidence of the admiral himself, tended to show this. 
As against this it was alleged that many vessels were allowed to ■ 

■ , V ^ ; 

(e) Kent, Com. i. 140; Naylor v.* * ^yroB was well maintainod at a diSr i. 

■ Taylor (I Moo. & M. 307), wheto it of 100 miles. 

} was held that a blockade of Buenos, ^ , V ^ 



; go in and oome out by consent. When a block^e had been estab^: 
lished by notification, or even de facto for so long a time that all, 
neutral nations must be taken to bo aware of it, it was not legally 
competent to the blockading force to allow ingtesis or egress at their 
pleasure. But when a blockade de facto had been recently estab- 
lished, then, as regards egress, it wa^ the privilege of a neutral 
trader to oome out with cargo laden before blockade, the blockad- 
ing ofiicers having to form their judgment on this os best they 
could ; whilst neutral vessels in biallaat might of course oome 
out. As regards ingress, to allow a vessel to enter would be a 
breach of duty, but it did not follow that every vessel seeking to. 
enter must be detained. On the contrary, if there was reason- 
able ground for believing her ignorant of the blockade, she must 
be merely notified or warned ; even though it sometimes hap- 
pened that such vessels subsequently succoe'dod in slipping 
through. In the present case there was no evidence of ships being* 
allowed to go in or come out by perniission. There was indeed 
evidence that a certain number of vessels sucjoeeded in entering 
despite the blockade ; but maintenance of a blockade was always 
a question of degi*ee ; aaid in no case had a blockade been held to 
be void, so long as the blockading force was competent and 
present, merely because a certain number of vessels succeeded 
in evading it. No port could be hermetically sealed. 

WitC respect to the question wlieth(3r the blockade was binding 
before the date at which it was published in the Gazette, up to tlie 
time of such publication it was a blockade de facto; and, as such, 
it depended on its own legality and was subject to all rules tliat 
attached to a blockade de facto as distinguished from a blockade 
by notification. No doubt it was convenient that every blockade 
de facto should be notified as soo:n os possible by the Home 
Govemnient; and it then became a blockade by notification, with 
all its attendant advantages. But under the British practice noti- 
fication was not essential, and was indeed sometimes omitted 
altftgether (/) . If that were so, then a blockade de facto oould. 
certainly not be invalidated retrospectively by any delay in, 
notification, if it was subsequently notified. 

• • 

(/) The Frame Judith (1 C, Rob. 160). 
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With respect to the contention that the blockade was vitiated 
by the Orders in Council in conceding privileges to belligerent 
vessels as regards trade with the ports blockaded from which 
neutrals were excluded, the learned judge, after a careful con- 
sideration of the nature and the effect of these orders as regards 
neutrals, and a full recognition of the principle that a; belligerent 
is not entitled to take for himself or co;noede to the other belli- 
gerent rights of trade prohibited to neutrals, concluded that the 
effect of the relaxation in question, being only partial, was not 
such as to invalidate the blockade, but only to confer on neutrals 
a right to similar treatment (gp) . 

With respect to the question of notice, knowledge on the part 
of the neutral was an indispensable requisite of liability. In 
the case of blockade by notification notice of the blockade was 
■communicated by the belligerent Government to foreign Govern- 
ments either through their representatives accredited to it, or 
through its own representatives abroad accredited to them ; and 
any ignorance for which the neutral Government was responsible 
would be no excuse (fe). In the case of blockades de factOy^ 
individual wsrning to any vessel about to enter must in general 
be given. But by lapse of time and other circumstances a 
blockade de facto might become so notorious that a knowledge 
of it might be generally presumed, either as a presumptio piris et 
de jvre or as throwing the onus of proof on the claimant. After 
examining the factoi’s necessary to constitute notoriety and the 
evidence of this which had been actually adduced, the learned 
judge concluded that the blockade in question was at rate 
of such notoriety as to throw on the neutral the onus of proving 
his ignorance of a measure that had become so widely known (i). 
In the light of these principles, and on the grounds that the 
evidence went to show that the blockade was notorious at the 
time when tlie vessel had left her last port of call, that the master 
had made a false deposition, and that ho was in fact proceeding 

(g) On this point tho judgment was (i) The question of the effect of a 

reversed by the Judicial Committee of treaty of 1670 made between G reat 

the Privy Council. Tho reasoning on Britain and Denmark, making it law- 
which it was founded is fully con- fijJ for either party to trade with the 

sidcred in the judgment of the latter; enemies of the other, was also dis- 

«ce p. 400, infra. cussed: see p. 162 et sag. 

(A) At p; 168. 
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to violate the blockade with Mi knowledge thereof, a decree of 
•condemnation must be pronounced. 

Judgment of the Privy Council.] In the judgment of the 
Judicial Committee, which was delivered by the Et. Hon. T. 
Pemberton Leigh, it was pointed out that the questions for 
decision were: (1) whether the port of Eiga was on the 
14th May — the date at which the vessel left Copenhagen and 
after which there was no proof of any further notice — ^legally in 
a state of blockade ; and (2) if so, whether the master or owner 
had such notice of the blockade as to subject the vessel to 
condemnation. 

With respect to the existence of a legal blockade, it appeared 
that the British admiral had on the 15th or 17th April estab- 
lished, by a competent force properly stationed for the purpose, 
an effective blockade of the ports of Libau, Windau, and Eiga, 
and that this blockade was subsisting at the time of seizure. 
On the question of authority it must bo presumed that the admiral 
had authority from his Government to institute such a blockade 
of the Kussian ports as he might deem desiraible. 

It appeared, however, that on the 15th of April the British 
Government had issued an Qrder in Council, which in effect per- 
mitted Russian vessels sailing before the 15th May from any 
Russian port in the Baltic for any British port to procood with 
their cargoes on such a destination; that the French Government 
had granted a similar permission as regards Russian vessels 
sailin." for French ports; and that the Russian Government had 
also conceded to British and French vessels in Russian ports six 
weeks within which to load and depart for foreign ports. As 
regards egress from the blockaded ports, therefore, the effect of 
these oriinances was virtually to remove, up to the date men- 
tioned, all restrictions on the conveyance of cargoes in Russian 
vessels to British and French ports; and, although British 
and French vessels would strictly remain liable for sailing 
from blockaded Russian ports after notice of blockade, it 
was improbable that the allied Powers intended to deprive 
their subjects of the indulgence granted to them by the 
Russian Government. The general effect, therefore, was 



to allow the belligerents to carry on a commerce from whiohii 
neutrals were excluded; and the question was whether suck 
an exclusion was warranted by the law of nations, and, if not,, 
to what extent neutrals could avail themselves of the objec- 
tion. As to this, it had been laid down by the learned judge in 
■ the Court below that such an exclusion was not justifiable, for 
the reason that a belligeretiit was not at liberty to reserve to him-, 
self or to concede to the other belligerent a right of carrying 
;• on commercial intcioourse that was denied to neutral nations; tliat 
7 ? it was military need alone which justified restraints on neutral 
trade; ^nd that if the belligerents themselves engaged in a trade 
that was otherwise prohibited itwas clear that no such need existed. 
And with this principle the J udiciai Committee entirely, coiicuiTcd. 
On the question, however, as to how far such licenses would invali- 
date a blockade, the same learned judge had hold that tlic effect 
of a relaxation which was only partial but which at the same 
time exceeded the limits of some special occasion, was not to- 
invalidate the blockade, but to entitle noutials to the benefit of 
^ similar treatment. In order to test this conclusion it was neces- 
sary to remember that the right of blockade was not founded 
on any general unlimited right to ci-ipple the enemy’s commerce 
with neutrals. On the contrary, it^was admitted on all hands 
that a neutral had a right to carry on with either belligerent 
during war all the trade that was open to him in time of peace,, 
subject only to the exception of trade in contraband goods and 
with blockaded ports ; both these exceptions being founded on 
the same reason, namely, that a neutral has no right to interfere 
with the military operations of a belligerent. It was an acknow- 
ledged rule that the object of blockade was to cut off all commu- 
nication with the blockaded place whether for egross or in- 
gre88(/). The Court could not therefore assent to tl?.o propo- 
sition that any objection on the gro.und of relaxations by the "^^ 
belligerent in his own favour would be removed if the Court of 
Admiralty allowed the same indulgence to neutrals ; for such 
relaxations, if applied to neutrals on the same terms, might 

0) The Frederick Molke (1 0. 150); The Rolla (6 C. JRob. 864) ^ 

Rob. 86); The Betsey (1 C. Rob. f he Success (XTMa, IZl), 

98); The Vrouw Judith (1 C. Rob. 
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prove of very little value, whilst if construed more favourably 
they would amount to a general freedom of commerce which was 
; inconsistent with the existence of any blockade. The ambiguity, ; 
in which all those questions were left by the Order in Council, 
moreover, was another strong argument against the validity of 
i^he blockade ; for if only a partial modified blockade was to be 
enforced against neutrals, then justice required that such modifi- 
cations should be notified to neutral States, in order that they 
might be fully apprised as to what acts their subjects might and 
'might not do. If these views wore correct it followed that at 
. the time this vessel sailed for Riga she could not l>e affected 
with notice of the blockade, for the reason that there was no 
legal blockade in existence, and a neutral could not be required 
to speculate as to the subsequent establLshmont of a blockade 
dc facto. 

As regards ingress into the blockaded ports, certain relaxations 
had also boon set up by the Order in Council of the 29th March 
in favour of Russian vessels then in or on their way to British 
ports, which were to be permitted to return to their ports of 
destination in their own country . But those relaxations — assum- 
ing, as scorned likely, that the right of entry extended to ports 
blockaded except when otherwise provided — might probably be 
said to fall within that class of cases in which a license to enter 
might 1)0 granted on special grounds ; such cases being alto- 
getlier distinguishable from those in which a belligerent, in his 
own interest, permitted enemy ships to bring him cargoes from 
their own ports whilst maintaining the blockade of the latter 
against neutrals. 

But even if it were assumed that the blockade was not legally 
invalidated on these grounds, it still remained to see whether 
^ the notic% was effectual. As to this it was not, indeed, essential, 
according to the principles adopted by the British Prize Courts, 
even in the case of a blockade de facto y and whether as regards 
ingitess or egress (fe), that special notice should be given, so long 
as there was proof of knowledge, actual or constructive (i) . ; 

. (k) Both •of these beings governed 
by the same prineiple, subject only# 
to the fact tliat knowledge ivas more 
' rei^ly presumed in the latter ^ case. 


* (1) This represents the British and 

American view. As to the provisions 
of the Declaration of London on tliis 
subject, sec p. 417, infra, 
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But even though such knowledge might be presumed from the 
general notoriety of the blockade, the notice to be inferred from 
it must be of such a character that it would have boon a good 
notice if directly conveyed. In either case, in fact, the notice 
must correspond with the reality of the blockade, and must not 
be more extensive than the blockade itself. A belligerent could^ 
not, for instance, proclaim that ,he had blockaded several ports, 
when in fact he had blockaded only one ; and any notice pf that 
kind would be ineffectual and might be disregarded by the 
neutral (m). An unlawful warning off, which was in fact acted 
on, might found a good claim for damages, as in the cases of the 

Boyne ’* and the Monmouth {n) . Applying those principles 
to the case in hand, the master would be clearly affected by notice 
of all that was publicly known on the question of the blockade 
at Copenhagen on the 11th May. But all the evidenco on this 
point went to show that officially and generally the impression 
then was that a general blockade of all the Bussian ports 
had been established ; and that this error had not been- pub- 
licly corrected. Hence the only notice to be presumed against 
the master was a notice that he must not proceed to any 
Russian port ; a notice which went beyond the facts, as being 
more extensive than the blockade actually established; and which 
was therefore, according to the principles previously stated, 
not binding on the neutral. 

The judgment of the Court of Admiralty in this case may still 
be said to retain its authority as an exposition of general principles; 
even though corrected by the Privy Council on certain pviats as 
regards their application (o). Tlie judgment of the Privy Council 
also enunciates a number of general principles in relation to 
blockade, confirming generally those laid down in the Court below. 
Directly, moreover, it decides two points of considerable importance. 
One is that the due enforcement of a blockade against all 
vessels alike is an essential condition of its validity, and that ' 
any general relaxation of its restrictions in favour of belli- 
gerente and to the exclusion of neutrals will render it inv^^lid. 
The other is that notice of the blockade, however derived (p), 

(m) The Ilenrick and Maria (1 C. ^ (o) Supra, p. 400. 

Rob. 146). « (jo) Whether, that is, from notifica- 

(») See Moore, Int. Arb. iv. 3923 tion, special w^nijing, or notoriety. 
et 8eq. 
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must correspond with the actual facts of the blockade, under 
pain of being held inoperative against neutrals. Taken together, 
these judgments embody the results of a great variety of previous 
decisions, and in this way convoy what is at once a statement and 
an illustration of the more important principles that underlie the 
law of blockade from the point of view of the British Prize Courts. 
The rules actually laid down, moreover — with the exception perhaps 
of those relating to the presumption of notice from general notoriety 
and the legality of licenses (g) — appear to correspond in substance 
with the rules now embodied in the Declaration of London (r). 

Turning to the law of blockade in geneml, it will be convenient, 
in our survey of this, to touch first on the British view, with which 
the American in the main agrees; noticing incidentally certain points 
on which the prevalent European view difiers from these; and there- 
after to consider the rules which have now been formulated on this 
subject by the Declaration of London (s). 

At the outset, it is necessary to distinguish a war blockade, such 
as we are here concerned with, from a so-called “pacific blockade,” 
which, as we have seen, is not strictly an operation of war, and 
cannot rightly be enforced against neutrals (O- The former may 
be defined as “an act of war carried out by the warships of a 
belligerent, detailed to prevent access to or departure from a defined 
part of the erifemy’s coast As a technical procedure, blockade 

is virtually limited to obstruction of passage by sea and by the action 
of naval forces. Its object in general is to cut off all communication 
by or from the sea with the blockaded place (i;) ; although it is 
sometimes instituted to prevent egress only, or ingress only, in which 
cases it is usually known as a “blockade outwards,” or a “blockade 
inward j” according to: the nature of its object (a?). 

A “military” or “strategic” blockade is one undertaken as part 
of or as incident to some military operation that is proceeding on land. 
A “commercial” blockade, on the other liaud, has no immediate 
militaiy end, but aims rather at weakening the enemy by cutting 
off his cpinmerco with the afea blockaded. The legality of this form 
of blocKado was originally questioned by tlie United States, and its 
abandonment stipulated for as one of the conditions on which alone 
the United States would accede to tlie Declaration of Paris (y). 
Nevertheless, during the American civil war, tho United States pro- 
claimed a*blockade of the entire coast of the Southern Confederacy, 
extending over some 2,500 miles, and requiring some 400 vessels for 
its maintenance. This blockade, although primarily “commercial” 


Supray pp. 398, 401. 

(r) Infra, p. 415. 

(«) Infrtty p. 414. 

(C Sec vol. i. 345 et aeq, 

(tt) See t!!e Memorandum prepared 
by the British (lovernmont for the* 
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and not “strategic,” proved ultimately of considerable nulitary " 
importance, and coiitribu,ted largely to tKo overtJirow of the Con- 
federacy (^r). And the evidence thus afforded of its utility as an 
operation of war contributed, again, towards establishing it as a 
permissible measure (a). 

A blockade may take effect on one or more 2 >orts, or the mouth of 
a river, or a part of the coast, or even the whole sea-board of the 
enemy territory. Enemy territory for this purpose will include all 
territory which belongs to an enemy, whether in full ownership or 
imdor the guise of a lease or a colonial protectorate (h), or which ia 
in his actual occupation and control, whether political or military. * 
So, in f904, Japan proclaimed a blockade of the Liaotung Peninsula,. ' 
including Port Arthur, and also of the coast of Manchuria; although 
those areas were still formally subject to the sovereignty of China. 

But a belligerent cannot otherwise (c) blockade neutral territory (d); 
nor may ho institute or enforce a blockade of enemy territory in such 
a way as to prohibit or obstrucjt access to neutral territory ( <?). So if 
one bank — or the upper ^lart — of a river lies in neutral territory, a 
belligerent cannot lawfully interfere with free access, in the ordinary 
course of navigation, to the other bank or the lower part (/). Hence 
the action of the United States Coui*ts, on the occasion of the blockade 
of the Eio Grande, during the civil war — ^in requiring neutral vessels 
bound for Mexican ports to keep strictly on the Mexican side, which 
was not always possible in the usual coui*se of navigation, under 
pain, if found north of the line of demarcation, of being exposed to ; 
arrest and trial and of being mulcted in costs and expenses even "I 
though shown to have a bond fide neutral destination (^) — ^must be ! 
regarded as oppressive and unwarrantable (/i). 

In order that a blockade may be valid, and that the penally may 
take effect as against neutral vessels, it will bo necessary ^o show 
(1) that the blockade was duly established; (2) that it was effective* 
in fact; (3) that it was duly maintained in tlie sense both of being 
enforced continuously and enforced against all vessels {hh ) ; (4) that 
there was some act of violation either by ingress or egress on 
the part of the vessel against which its' penal ties are invokf^d; and 
(5) that there was actual or constructive knowledge on the pai't of 
those responsible for tlie action of the vessel (i). 


(z) Taylor, 764. 

(d) Supra, p. 386. • 

(6) See vol. i. 110, 112. As to a 
curious question that arose between 
Great Britain and France relative to 
the blockade by the latter of the coast 
of Senegal during a war with the in- 
land natives, and in alleged deroga- 
tion of British rights, see the Por- 
ffindic Claims, noted shortly* in 
Atherley Jones, Commerce in War, 
144 et 9eq» 

■i (o) That is, unless the territory is 


in the actual control or occupation of ' 
the enemy. o 

id) Inira, p. 415. 

(c) The Frau lhahe (4 C. Bob. 63). 
(/) Hall, 718; Taylor, 765. 

{(f) The Dashing Wave (6 Wall. 
170). « 

(A) As limiting free access to neu- 
tral territory; Hall, 714. 

(AA) Saving the exceptions men- 
gtioned injra, p. 412. 

{i) The Betsey (1 C. Bob. 93), 
which is usually regarded as the olas— ; 
sical case on this subject. 
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{1) With respect to due establishment it is essential, in the first 
place, that the blockade should be instituted under authority of the bel^ 
ligerent Government. This authority is usually conferred on a naval 
officer by express instructions from his Government. Nevertheless; 
an officer in command of a naval force which is operating out of reach 
of express instructions — although in view of modem methods of 
communication such cases are now less likely to occur — will 
deemed to have a delegated authority for this purpose. But even 
. in such a case his action in imposing a blockade must be subsequenliy 
approved and adopted by his Government; the effect of such adoption 
being then to validate it (k) as from the date when it was originally 
imposed (1). And with this the practice of other States appears to 
agree. 

As regards notification, although under the British practice a 
public or diplomatic notification is, as we have seen, not a legal 
requisite to the validity of a blockade, it is usual for fhe Govern- 
ment either in ordering a blockade, or in adopting one already estab- 
lished de factx), to notify the fact to neutral Powers through the 
ordinary <liplomatic (haimels, and also to publish the fact to its own 
subjects; whilst it is also the duty of the officer in command of 
the blockading force to take such steps as ho conveniently can to 
bring it to the knowledge of the authorities of the ports blockaded, 
and especially of the foreign consuls there (m). 

(2) With respect to the conditions required to render a blockade 
effective,^ there was formerly a ^reat divergence alike of opinion 
and practice. In the first place, in the earlier period belligerents 
had been wont to issue declarations of bhxjkado in cases where the 
blockade was unsupported by any adequate force or at times even by 
any force; thus exposing neutral vessels to the risk of chance cap- 
ture (Ifc) . Such blockades came to bo known as “ paper ”‘or ‘‘ cabinet 
blockades. Towards the close of the 18th century their illegality 
was generally asserted b}^ neutrals (o); although this just pretension 
was constantly disregarded by belligerents in the succeeding wars(p). 
It was to guard against blockades of this typo that fhe Declaration 
of Palis, 1856, provided that “ blockades in order to- bo binding must 
be effective, that is, maintained by a force sufficient really to prevent 
access to the coasts of the enemy'' (q). In the second place, even 
after this, there was still some divergence of opinion and practice 

as to the conditions requisite to “effectiveness.’* According to the , 

• . 

(7e) That is, in tho matter of autho- of knowledge of the alleged blockade 
rization. and a present intent to violate it: 

(1) See the British Memorandum, infray p. 410. 
p.^5; The Rolla fO 0. Rob. 364); (o) As in the Declarations of the 

The FranoiaJca (Spinks, at 114). Armed Neutralities of 1780 and 1800, 

(w) See the British Memorandum, although here coupled with conditions 

p. 5; The NepUmus C. Rob. 110); not conceded under the British prac- 
and Thr Frandslca, p. 397, Hupra. tico: see Taylor, 761. 

(w) Which according to the AijgJp- (fp) See, by way of example, p. 188,' 
American doctrine might have oc- n. («), 8uq)ra, 
ourred at any distance from the place {q) Art. 4. 
blockaded, so long as there was proof 
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prevalent European view it was necessary for this purpose that 
ingress or egress should be barred by ships that were either 
stationary or in close proximity to each other (r), in such a way as 
to expose any vessel attempting to pass the line of blockade to a cross 
fire from two or more ships (s); although’ this . view may now probably 
be regarded as abandoned (t). According to the British yiew^ on 
the other hand, a blockade is deemed to be effective if it is maintained 
by a for(30 sufficient, under ordinary circumstances (u), to expose any 
vessel attempting to enter to obvious danger and probable capture, 
even though some vessels may succeed in getting through (cc). And 
with this the view of the American Courts appears to agree. So, 
in the case of the Olinde Rodrigues (174 U. S. e'ilO; Scott, 835), 
tlie Supreme Court ruled that the effectiveness of a blockade, being 
at bottom a question of fact, was dependent on proof of evident 
danger of entrance, having regard to all the circumstances of tha 
case, and especially the local situation, and the speed, armament, 
and equipment of the vessel or vessels employed; and that if egress 
or ingress was shown to be dangerous in fact, it was not open to a 
neutral to challenge the validity of the blockade merely on the ground 
tliat it had not been carried to the highest degree of efhcioncy from 
a purely military standpoint. Proceeding to apply this principle to 
the case in hand, the Court held that a blockade of the port of San 
Juan, in Porto Rico, a town of no great population and having only 
one entrance, was effective, even though kept only by a single cruiser 
possessing a modern armament and equipment (//). The Anglo- 
American view may probably be said to represent the existing law; 
both as being more in keeping with the conditions of modern naval 
warfare(j8;), and as being now implicitly sanctioned by Convoiition(a). 
Although tho presence of some naval force is necessary to the 
existence of a valid blockade, yet shore batteries and the aWdficial 
obstruction of navigable channels (b) may be used in aid of naval 
operations, and must then be taken count of in estimating its 
effectiveness (c). But proximity to the blockaded place is not in 
itself essential, so long as the blockading force is so situated as to 
prevent, or to cause danger of, entrance (d). ^ 


(r) Whether with or without tho 
aid of shore batteries. 

(«) Hall, 704, n. 

C<) See Report, Pearee Higgins, 
580; Pari. Papers, Misc. No. 5 (1909), 
255, 292. It is unueccssary, having 
regard to the equipment of modern 
'aarships; and an added source of 
danger, having regard to tho risk cf 
&tta(!k, at siny rate on a defended 
coast, from torpedopii and submarines. 

(u) That is, after making all due 
allowance for exceptional conditions 
of weather, such as fogs or tempests. 
(«) The Nancy (1 Acton, 57) ; The 
. (Spinks, at 115); Geipel v. 
Smith (L. R. 7 Q. B. at 410). 


(y) At one time The Yoavmite, an 
auxiliary cruiser, having a speed of 
15i knots and a gun range of Similes; 
and, at another, The New Orleans, an 
armoured cruiser, having ar speed of 
22 knots, a gun range of 6;]^ mues, and 
an electric light range of 10 miles. 

(s) Supra, n. (<). 

(a) See tlie Declaration of London, 
Art. 3. 

(5) P\)r instances in which the ad- 
missibility of this has been discussed 
internationally, see Moore, Digest, vii. 
S 1286. 

The Circassian (2 Wall. 135). 
(d) The Franeislca (2 Spinks, at 
115); p. 896, supra. 
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(3) A blockade must also be continuously maintained. Accord- 
ing to the British view, its validity will not be impaired by the 
temporary absence of the blockading squadron owing to adverse 
weather, provided the station is resu,med with due diligence; but it 
will be impaired if the blockading force neglects otherwise to main- 
tain it efficiently, or if it is diverted to other employment, or if it 
is driven off by superior force ( 0 ) . If a blockade, even though origin- 
ally well established, fails at any of these pointe, it will need to be 
re-established in the same way as an original blockade (/). It will, 
as we have seen, also be invalidated if the blockading foice neglects 
to enforce it impartially against all vessels; for the reason that 
such restraints are as regards neutrals justified only by military 
necessity (flf), and that if some vessels, and especially belligerents, 
are given access for trade, it shows that no sucli nece/ssity really 
©xi6te(h). The question of what acts will amount to breach of 
blockade will be considered in connection witli the case next fol- 
lowing (J ) . 

(4) With respect to the question of notice, while all systems agree 
in requiring notice of the blockade as a condition of neutral liability y 
there was formerly a marked divergence between the British prac- 
tice, with which the American and Japanese in the main agree, and 
the French practice, which was followed by certain other European 
Powers (;), as to the nature of the notice required. According to the 
French practice, in addition to the requirement of a general notifica- 
tion and a declaration addressed to the local authorities (7{r), a special 
notification was necessary; and no vessel was deemed to be liable, 
in the matter of ingress, unless she attempted to enter after 
having received express notice from a warship of the blockading 
squadron endorsed on her papers (7). But this rule had the 
disadvantage of enabling vessels intent on breaking “Blockade to 
make at least one attempt without incurring liability; and 
appears, on the occasion of the Naval Conference, to have been 
abandoned by its chief adherents (wz). According to the British 
practice, on the other hand, although there must be some notice, yet 
such T:i)tice may bo actual or x)resumptive (w). As regards ogress,, 
the fact of blockade is in general sufficient in cases where ogress is 
unlawful ( 0 ). As regards ingress, in tlie case of a blockade de 


(e) Th€^ Frederick Molke (1 C. 
Rob. 86) ; The Cohimhia (1 C. Rob. 
154); The Boffnung (6 C. Rob. 112); 
The Franoiska (Spinks, 111). On the 
question of diversion, see a discus- 
siolt between Great Britain and the 
United States as to the interruption 
of the blockade of Charleston: Moore, 
Digest, vii. 843. 

(/) Westlake, ii. 235. 

(^) Supra, p. 400. • 

(A) But as to certain exceptions, 
seo infra^ pp. 412, 416. 


(i) Infra, p. 410. 

(/) Such as Italy and Spain, but 
not Germany or Holland. • 

(Jc) Infra, p. 416. 

(l) Sec Pari. Papers, Misc. No. 5 
(1909), p. 30 (Franco), p. 44 (Italy), 
but also p. 4 (Germany), and p. 51 
(Holland). 

(m) Seo M. Fromageot’s Declara- 
tion, ibid, at 161. 

(n) The Betsey (1 C. Rob. 93). 

(o) The Vrouw Judith (1 C. Rob. 
150); but see infra^ p. 411, 
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fQcto, express warning muet be given and endo;re©d on the 8hiJ)V-; 
papers, unless the blockade has been subsequently notified, or haa'v T 
become notorious (p). But in a blockade by notification, notice will V 
be presumed if the notification was duly issued and there has 
been sufficient time for the vessel to receive it (q); it being the duty 
of the neutral Government to communicate such notice to its sub- 
jects (r). Notice will also bo presumed if the master refuses to 
attend to the summons of a warship of the blockading squadron (s). 
Notice on the ])art of the master will affect the owners of the vessel, 
and also such <5argo iis may be owned by them (t). 

(5) Witli Inspect to cessation, a blockade may come to an end in 
the following ways: — (1) If it is declared to be raised either by the 
blockading Government or by the officer in command of the blockad- 
ing force, in which case all necessary steps ought to be taken to notify 
the fact to neutrals. But mere misinformation given to a particular ^ 
vessel bv an officer of o.no of the blockading ships will not have this 
effect, although it will entitle the vessel to express notice before she 
can be held liable (m). (2) If it ceases to be effectively maintained 
or enforced, in the sense previously described, or if it Js vacated by 
the pressure of the enemy, in either of which cases it must be 
formally re-established befoyo it can bo enforced anew (x). (3) If 
the blockaded place is actually occupied by the forces of the blockad- 
ing Power (y). But on this point tiho American decisions arc not in 
agreement with the British. So, in the Cifcassian (2 Wall. 135), it 
was held by the Supreme Court that the blockade of New Orleans 
was not raised, in favour of neutrals, by the occupation of that places * 
by the United Stjxtos forces, on the ground that it had only recently 
occurred and was liable to be vacated by the enemy troops who 
were still in the vicinity. The authority of this case, intornationally, 
is indeed “discredited by the subsequent award of an indenftiity in 
respect of the capture by a Joint Commission to which the matter 
was referred (.gr). Nevertheless it was followed in the Adula (176 
TJ. S. 361), where it was held that the occupation of the Spanish port 
of Guantanamo, the city still remaining in the hands of the Spaniards, 
did not have the effect of raising the blockade. If, in such carjes, the 
occupation of a blockaded place, even though covering the sea 
entrance, is only partial, it would appear quite legitimate to refuse to 
treat the blockade as raised. 


(p) The Neptunm (2 C. Bob. 110); 
The Francinha (Spinks, 111). 

" {q) The Neptmus (1 C. Bob. 1 70) ; 
The Jonge Petronella (2 C. Bob. 131). 
(y) The Neptunm (2 C. Bob. 110). 
(a) See the British Memorandum, 

p.6. 

(/) The }fereurim (1 C. Bob, 


80); and as to other eargo, p. 419, 
infra, 

(it) The Neptunm (2 C. Bob. 110). 
(ss) The Jloffnvng (6 0. Bob. 112). 

(y) See the British Memorandum, 

p. 6. 

(z) See Moore, Int. Arb. iv. 3911. 
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(ii) BREACH OP BLOCKADE. 

THE “FBEDEBICK HOLKE.” 

[1798; 1 C. Eob. 86; Tudor, Loading Cases in Maritime Law, 1011.] 

Case.] During war between Great Britain and France, the 
^‘Frederick Molko,** a Danish vessel, was captured by the 
British when coming out of the port of Havre, then under 
blockade. The vessel wtis then bound on a voyage to the coast : 
of Africa with a miscellaneous cargo ; but it aj^poared that she 
had previously cleared from Lisbon, nominally for Copenhagen 
but really for Havre, and tliat the master liad mado that port in 
the face of an express warning given him by a British frigate in 
the viciriit}". A claim to restitution was made, apparently on the 
ground that* the vc.ssel had deposited her cargo and was at the 
time of capture on a neutral destination. In the result, and upon 
a review of the principles governing broach of blockade, it was 
held that both ship and cargo were liable to condemnation. 

. Judgment.] Sir W. Scott, in giving judgment, stated that 
he should address himself primarily to the cpiestion of the actual 
violation of the blockade, inasmuch as if that were determined 
against the claimant a discussion of the other poiiiTS would be 
unnecessary. As to tliis, ho hold that the ovHeiice went to show 
the master had been duly warned ; that there w('.re warshii)s on 
the station to prevent ingres.s, this being sufficient to constitute a 
blockade ; and that the master had knowingly evaded it. But 
it was still more materhil that the blockade in the present case 
had continued until the ship came out. The blockiidc had indeed;^f> 
varied, but Avas still in force, for the reason that an accidental 
interruption duo to the weather did not remove it. Tt was said 
that on the analogy of contraband the delinquency of the former 
voyage could not be looked to. But there was really no analogy; 
for the object of blockade was to cut off all communication of ; 
commerce with the blockaded place, and the act of egress was in 
fact just as culpable as that of ingress. There might be cases: ' 
of innocent egress, as where vessels had gone in before blockade, e 
in which case they might be at liberty to retire, although even in 
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such a case the question of liability might arise if they attempted 
to carry out cargo. In the present case, however, both ingress and 
egress were criminal; and both ship and icargo, being the property 
of the same person, were subject to confiscation. 


This case serves to illustrate the general conditions of neutral 
liability as regards breach of blockade; namely, that there must be 
a valid and subsisting blockade, some knowledge thereof on the part 
of the neutral, and, finally, some evasion or attempt at evasion on 
his part, whether by ingress or egress. But in practice, and under the 
customary law, we find that the rules with respect to liability for 
breach are somewhat more elaborate. 

According to the British practice, a breach of blockade may be 
of “ blockade inwards,” by which ingress is prevented, or ” blockade 
outwards,”' by which egress is prevented (a ) ; although a blockade 
is usually designed to prevent both ingress and egress (6). With 
respect to ingress, a vessel having actual or presumptive notice of 
the blockade (c) will be deemed to be guilty of brcaflli (1) if she 
passes or attempts to pass into the blockaded ^port (d); or (2) if she 
approaches the blockaded port, or is found in its vicinity, in cir- 
cumstances warranting a presumption of an intention either to enter 
it herself or to discharge her cargo into otlier vessels for transport 
to it(e). In the case of a blockade by notification, moi^over, a vessel 
was, strictly, liable to capture and condemnation if she even sailed 
on a destination to the blockaded port, however distant she might 
be at the time of capture (/), unless she could show either that tho 
intention to make the blockaded port had been wholly abandoned! 
prior to ospture (^), or, in the case of distant voyages, that ^he in- 
tended only to make the port if permissible Qi). But although this 
was the strict rule of the Prize Courts, it appears that under the later 
British practice, at any rate, vessels were never in fact seized 
for breach of blockade except when found close to or approaching 
the blockaded port or coast (e). The American law, with respect to 
breach of blockade by ingress, is in the main similar to the British (fc). 
But under the Continental practice, previously referred to, there could 


(a) Manual of Naval Prize Law, 
Art. 129. 

(b) Supra, p. 403. 

{ft) Supra, p. 408. 

Id) The Frederich Molhc (1 C. 
Hob. 86). 

{e) The Neutralitet (6 C. Rob. 
30) ; The Spest and Irene (5 C. Rob. 
76); The Charlotte Christine (6 C. 

Rob. 101). 

(/) Assuming, of course, that the 
blockade still continued : see The 
Columbia (1 C. Rob. 154) ; The Nep- 
tunvs (2 C. Rob. 110). 


{g) The Imina (3 C. Rob. 167). 
(//) The Betsey (1 C. Bob. 332); 
the latter exception being founded on 
the difRculty of obtaining precise in- 
formation as to the blockade; an ex- 
cuse which would rarely avail now. 

(t) Soo the British Memorandbm; 
Pari. Papers, Mise. No. 4 (1909)^ 

p. 26. 

{k) See The Circassian {2 Wall. 
135); and, generally, Halteck, c. 23^ 
iftid Moore, Digest, vii. 820 et seq.y, 
where the cases are collected. 
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be no breach by ingress, unless ihere had been an attempt to enter, 
after special warning given in the vicinity of the blockaded port {J). 
.The question of the application of “the doctrine of continuoius 
voyages ’’ to cases of blockade, and the extensions of that doctiine 
by the American Courts during the civil war will bo oonsidered 
hereafter (m). With respect to egress, it had long been usual to 
allow neutral vessels already in port at the time of the institution 
of the blockade to come out, either in ballast or with cargo bond fide 
laden before blockade, within a time limited for that purpose (n); 
this being usually not less than fifteen days although soimetimejs 
longer (o). The British practice not only conforms to this usage 
with respect to egress, but, in default of any time being* limited for 
that purpose, allows neutral vessels already in port at the time of 
the institu tioii of the blockade to corn© out freely, so long as they 
are in ballast or laden witli cargo bond fide taken on board before 
the blockade commenced (p). Subject to these exemptions, however, 
a vessel will bo deemed to bo guilt}* of a breach by ogress (1) if 
she comes or attempts to come out of a blockaded port after time;, 
or (2) if she is found in the vicinity of the port in circumstances 
warranting a presumption of intention to take up cargo from other 
vessels that have come from the blockaded port(q). According to 
the British practice, moreover, a vessel which has succeeded in break- 
ing blockade outwards remains liable to capture until the conclusion 
of her principal voyage (r), unless the blockade has been mean- 
while discontinued (s). The American practice with respect to 
broach of blockade by egioss is, again, in accord with the British(0. 
The Continental practice, in general, concedes the right of egress 
to neutral vessels already in j)ort at the time of the institution of the 
blockade; and also treats the fact of blockade as being in itself 
sufUcienito affect with notice vessels already in the blockad^^brt (tt ) ; 
but it differs from the Anglo-American practice, mainly, in holding 
that a vessel can only bo captured for breach within the range of! 


(J.) But Fjoe now p. 407, n. (m), 
supra, 

(m) Soo p. 471, infra, 

(n) This was based on a recognition 
that the ri^ht of interdicting commu- 
nication with an enemy port did not 
extend to the confinement of neutral 
vessels already in port, even though it 
might warrant the prohibition of any 
further trading; see Hall, 707. 

(o) The limit of fifteen da^ was 
adopted by Great Britain and France 
in 18!i4; by the United ^States in 1861, 
except when extended for special 
reasons; by France in 1870; whilst 
in 1898 the United States gave thirty 
days; see Hall, 708; Taylor, 776. 
But on the blockade of the Liab-tung* 
Peninsula in 1904 no days of grace 
were allowed by Japan, it being 


alleged that there were no foreign 
ships then in port, except Chinese 
junks in the service of the enemy: see 
Takahashi, 373. 

(p) See The Frederick Molkc (1 C. 
Rob. 86); The Vrouw Judith (1 O. 
Rob. 150); Manual of Naval Prize 
Law, 34. 

(< 7 ) Sec The Charlotte Christine (6 
C. Rob. 101); and tlie British Memo- 
randum, p. 7. 

(r) The Weimar t van Pillaw (2 
C. Rob. 128); The General Hamilton 
(•3 C. Rob. 61). 

The Lisette (6 C. I^b. 387). 

(t) Sec Moore, Digest, vii. 835 et 
seq, 

{tt) In the sense, that is, that no 
special notification is required, as in 
case of ingress; stipra, p. 
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action of the blockading force, or if pti;rsued and taken before 
reaching a neutra^l port (m). . ^ 

There are, however, certain cafles in which ingress or egress i^- 
usually alloAvod or excused. Under the British and American? 
practice, this exemption from the ordinary rule of blockade extends 
to the following classes of vessels: — (1) Neutral warships, which 
are usually porinitted to have access to the blockaded port or coast 
under proper restrictions and for a proper object (a;), although this 
is rather a matter of comity than of right («/). Akin to this 
is the permission usually given to the resident minister of a 
neutral State to send out a vessel carrying distressed seamen of his 
owji nationality {z). (2) Neutral vessels which have been compelled 
by stress of Aveathor, or the need of provisions or repaire, to put' 
into the blockaded port as the only aoeessiblo port in the circiun- 
stances(a). (3) Vessels which have received a special license from 
the Government of the blockading State (b) or the commander of 
the blockading force (c). And these exemptions, with the exception 
perhaps of the last, are also recognized in the practice of other States. 

Finally, we need to notice that a heutnil vessel ii%,not guilty of 
breach of blockade by egress merely by reason of loading a cargo 
which has been brought to her from a blockaded port or coast after: 
being transported overland or by inland navigation to a neutral or 
open port; nor yet of breach of blockade by ingress merely by reason 
of carrying a cargo ultimately destined for the blockaded port, so 
long as the cargo is intended to be actually discharged by her at a 
neutral or open port(d). 


LIABILITY OF CABGO IN CASES GF 
BLOCKADE. 

THE “FANAGHIA BHOMBA.” 

[1858; 12 Moo. JP. C. 168. | , 

Case.] In 1855, during war between Great Britain and Russia, 
the “ Panaghia Rhomba,” a A^essel sailing under the Greek flag, 

(w) See by way of example, Pari. (d) The licence beingf particular and 
J^apers, Misc. No. 5 (1909), p. 30 not in excess of the limits of some 

(France), p. 44 (Italy) ► .special occasion; supra, pp. 398, 400. 

(jx) As for the succour or removal of (e) Although a permit from an in- 
their nationals, or communication with foriov officer ^11 not be sufficient: see 
the local authorities. 7'he Hope (1 Dods. 220). 

(y) See now the Declaration of (d) See The Ocean (3 C. Rob. 

London, Art. 6. 297); The titert (4 C. Rob. 66); The 

(s) Hall, 713. Jongre Pieter (4 C. Rob. 79) ; and the 

(o) The Hurtige Hane (2 C. Rob. British Memorandum, p. 7; and as to 
124) : The Fortmu! (6 C. Rob. 27);^^;' ^ infraction of this latter principle 

ihd The Charlotte (Kdw. 252). by the American Courts during the 

- ^ Civil war, p. 471) 
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and carrying a cargo of wheat consigned to neiiiral ports (oi),^ 
was captured by H.M. ship “Dauntless,** off Odessa, and sent 
vin for adjudication, on the ground of having attempted a viola- 
tion of the blockade of that port. The evidence went to show 
that the vessel was the property of a Greek merchant ; that the- 
oaxgo was the joint property of an Ionian merchant resident in 
Turkey and a London firm; and that the vessel was at the time 
of seizure really making for Odessa, without any justification 
under the plea of necessity set up by her owners . In tho 
Court below both ship and cargo were condemned, even though 
the learned judge was of opinion that the owners of the cargo 
were not in fact cognizant of the intended violation of blockade. 
On appeal to the Privy Council the decree of condciniiation was 
affirmed, both as to ship and cargo : it being hold that, inas- 
much as thQ^ blockade wtis known or might have been known at 
the time the cargo was shipped, the owners of the latter were 
bound by the illegal act of the master . 

Judgment.] In the judgment of the Judicial Committee, 
which was delivered by the Rt. Hon. T. Pemberton Leigh, the 
• question in issue was stated to be whether, having regard to the 
fact that the ship had been rightly condemned, it was open to the 
claimants of the cargo to protect their property hy showyi#^ their 
innocence, or whether they were concliKled by the iS^' l act of 
the master even though done without their privity or against their 
wishes. In the Court below it had been held that they Avore so 
concluded. In the “ Mercurius** (1 C. Rob. 80), Lord Stowell 
appeared to have held that a violation of blockade by the master 
affected the ship but not the cargo, unless it was the property of 
the same owner, or unless the owner was cognizant of the intended 
violatioi^. But subsequent cases appeared to have carried the 
rule mucli further, and to have established that where the 
blockade was known or might have been knoAvn to the owners 
of •the cargo at the time when the shipment was made, and where 
the latter might therefore by possibility be privy to an inten- 
tion of yiolating the blockade, such privity was to bo assumed 

■ ■ # - • 

(fli) Syra or the Piraeus. 



414 Cmeji and Opinions on International Law. 

as an irresistible inference of law which could not be rebutted; 
and that in such a case the master must be treated as the agent 
for the cargo as well as the ship(&'). Such a rule, although 
it might in its application to particular cases be attended with 
some hai’dship, was nevertheless necessary in order to prevent 
fraud, and applied not merely to neutoals but to all persons what- 
soever, whether they were aliens or subjects of the country en- 
forcing it. 

The justification of this rule lies in the ffict that in nearly 
aU cases of breach of blockade the attempt is made for the benefit 
and witli the privity of the owners of the cargo. If cjirgo owners 
were at liberty to set up their innoooiic© of tlie act of the master, 
such a plea would invariably be raised, and would often be supported 
by evidence which it would be difficult or impossible for a captoir 
to refute, with tlie result of relaxing, largely the deterrents to 
blockade-running. In the case, moreover, where the Oj^ttempted vio- 
lation of blockade was in fact made against the instructions or wishes 
of the cargo owners, the latter will have their remedy against the 
master and owners of the ship (c). But the cargo will not be con- 
demned when it is shown that the goods were shipped before the 
blockade was or could be known (d). 


GEijfiRAL Notes. — The Law of Bloclmde under the Declaration of 
Londorir^o far wc have considered only the customary* law of 
blockade, or rather the national interpretotion of that law on the 
part of particular States; noticing in the result a considerable 
divergence alike of theory and of practice. On this, as on other sub- 
jects connected with neutral trade, it was, as wo have seen, attempted 
on the occasion of the NavaJ Conference of 1908 to arrive #t some 
agreement as to what were the “recogni/od rules of international 
law” within the meaning of the Hague Convention (e). This was 
in groat measure accomplished by the Declaration of London, 1909. 
This Declaration will, if ratified, become binding on the States that 
-accept it, to the extent previously indicated (/); whilst its tules will 
be interpreted and applied by the International Prize Court, if and 
when that Court is established {g). But even if it should not be 


(6) The Alexander (4 C. Rob. 93) ; 
The Adonis (5 C. Rob. 256); 
Exchange (£dw. 39) ; The James Cook 
(Edw. 261). 

(c) The James Cook (Edw. 261); 
The Panaghia Rhomba (supra). 


(d) The Exchange (Edw. 39). 

(e) No. 12 of 1907, Art. 7. 

(/) See Arts. 66, 69; ,Hnd supra, 
% 887. 

(g) Supra, p. 194i 
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extensively ratified the Declaration is nevertheless likely, for the 
reasons previously given (/»), to become in a great measure the 
standard of international action in the future (i). Hence, in 
relation both to blockade cuud other topics connocted with neutral 
trade, it will be desirable to seo how fajr the customary or national 
rules on tliese subjects are alfected by its provisions. 

The Scope of Blockade. — On the question of the scope of blockade 
tiie Declaration expressly provides that a blockade must not extend 
beyond the ports and coasts belonging to or occupied by the 
enemy (1c)', and further, that a, blockading force must not bar access 
to neutral ports or coasts (Z). This merely confirms a principle which 
is, as wo have seen, now universally accepted in theory and commonly 
followed in practice (m). 

Essentials to the Validity of a Blockade. — Under the Declaration, 
a blockade in order to be binding must comply with the following 
conditions: In the first place, it must bo “effootiv©,'’ that is to say, 
it must be maintained by a, force sufficient really to prevent access 
to the enemy coast linc(w)- Tliis merely adopts the formula and 
definition oojjtained in the Declaration of Paris, 1856 (o). The 
question of elTectiveness is also declai'ed to be a question of fact (jp). 
This confirms the Anglo-American view — which holds that the 
question is one to be determined in the light of the circumstances 
of each particular case, and especially the local situation, and the 
nature and calibre of the force employed {q) — ^and may probably be 
said to dispose of the Continental theory previously referred to(r). 
In the second place, the Declara,tion implicitly recognizes that a 
blockade must be duly mainfiiined in the sense previously indi- 
cated (s), whilst at the same time providing that a blockade shall not 
bo deemed to be raised by the temporary withdrawal of ^'Jtii^wkad- 
ing fori!b owing to stress of weather (t). In the third place, in order 
to be binding on neutrals, the blockade must have been “ declared *’ 
and “ notified ” (w) in accordance with the provisions mentioned 
below. Finally, it must be applied impartially to tlie ships of all 
nations (a?) ; subject, however, to a right on the part of the com- 
mander tof a blockading force to allow a neutral warship to go in 
and come out of a blocltaded port (y), and also to a right of entry 
and exit on the part of a neutral vessel in circumstances of distress 
acknowledged by an officer of the blockading force, so long as no 
cargo is ^discharged or taken on board whilst in the blockaded 

(A) Supra, p. 387. (p) Art. 8. 

(0 As, indeed, was the case in the (q) Supra, p. 406. 

Turcp-Italian war of 1911. (r) Ibid. 

(A?) Art. 1. (/») See p. 407, 8upra; and Report, 

\T) Art. 18. Pearce Higgins, 674. 

(m) Seep. 404, / and as to the (0 Art. 4. 

question of 4he raising of a blockade (t«) Art. 8. 

by occupation, p. 408, %upra. . a (o;) Art. 6. 

(«) Art. 2. (y) Art. 6. 

(o) Supra, p. 405. 
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port (^). On most of these points the Declaration, it will be s^iv 
virtually affirms the rules and usages recognized under the British 
practice (a). ; 

The DecUmitwn of Blockade. — A doclaration of blockade is a 
formal statement specifying — for the purposes of the notification here- 
after described — (1) the time at which a blockade commences; (2) its-: 
geographical limits; and (3) the jieriod within which neutral vessels 
may come out. It must be made either by tJic Government of the State 
imposing the blockade, or by the naval authorities in its name (b). If 
the blockade, as actually enforced, fails to conform to tlie particulars 
given, or any of tliem, then tlie declaration will bo treated as void, 
and a fresh declaration must be issued in order to legalize the 
blockade. The declaration itself is thus a formal statement, which 
binds the belligerent to certain pai*ticulars essential to be known if 
neutrals are to realize how they stand in the matter of restraints on. 
their trade, but whicli is only made operative hy notification. It will ' 
bo seen that in these as in other provisions, the Declaration of London 
implicitly recognizes the delegated powers of a naval commander in 
relation to the institution of blockade (c), and the goijeral usage of 
allowing neutral vessels already in the blockaded port to come out 
within some time expressly limited for that purpose (d). 

.Notifications llequlred. — Two notifications of the particulars 
contained in the declaration are required. One of these must 
be made by the blockading Power itself to iioutraJ Powers; 
being addressed either directly to tlie neutral Goveriimeuis or 
to their representatives ac(;reditod to it. The other must be 
made by the officer in command of the blockading force to 
the local authorities of the place blockaded, who are in their 
turn T'JTjwNii^d to communicate it as soon as possible to all , foreign 
consular officers within the blockaded aroa((?). It will then bo 
the duty of the neutral Governments and the local authorities to 
publish the facts to all persons within their respective jurisdictions;; 
but whether this is done or not, the effect of the notification will bO’ 
to raise a, presumption of knowledge both on the part of persons 
within the blockaded area and of neutral subjects geno/ally (/). 
And the same conditions, both as regards declaration and notification, 
are required to be observed if a blockade is extended, or if it is re- 
established after having been raised(^). The voluntary raising of a* - 
blockade, as well as any restriction on its limits as originally# declared, 
must also be notified in the same way(h); whilst if a blockade i# 
vacated by the pressure of the en^my, this fact should, it seems, 
be notified by the latter. A failure on the part of the blockading Power 

(5) Art. 7. Although entry may (a) Arts. 9, 10; and supra, p. 405^ 

be refused if the belligerent iimself (d) Arts. 9, 16; supra, p. 411. 

proffers the necessary aid; see Boport, (^) Art. 11. r 

Pearce Higgins, 676. ^ (/) Arts. 16, 16. 

(a) Supra, p. 405 et seq. (q) Art. 12. 

V (6) Art. 9. Art. 13. " ■ 
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to notify the raising of a blockade cannot, of course, prolong neutral 
liability; whilst it would be a proper subject for remonstrance or 
even for indemnity if any consequent damage could be shown (i) . The 
general otfeet of these provisions as to declaration and notification 
is to convert what under tlie British practice was an obligation 
binding only in comity, although almost ijivariably observed in prac- 
tice (Zc), into an obligation which is now in the nature of a le^l 
condition. At the same time, having regard to modern facilities 
of communication, it does not appear that these requiioments are 
either unreasonable in themselves or unduly burdensome on the 
belligerent. It is, moreover, still open to a belligerent to enforce 
a blockade as from the moment when the required notifications have 
been given, oven as against vessels not yet affected by them, by 
giving a special notification similar to that required under the British 
and American practice in the case of a blockade de facto. 

Proof or Presumpiioyi of Notice . — It is recognized by the Declara- 
tion that no vessel is in guilt unless those responsible for her action 
have had notice of the blockade (Z). But, as under the British prac- 
tice, such notiio may bo cither actual or presumptive. As regards in- 
gress, knowledge of the blockade will be presumed if a vessel left a 
neutral poit(7?z) subsequently to the date at which notification of the 
blockade was made to the territorial Power, provided that the noti- 
fication was made in sufiicient time to reach the port in question (n ) ; 
although this presumption may be rebutted (o). If, Jiowever, no 
previous notice can be proved or presumed against a vessel that is 
stopped, then a special notification of the blockade must be given, and 
an entry made in her log-book, stating the date and hour, and her 
local position at the time; after which she will of course bo liable 
if she attempts to break the blockade (p). The qu,efiti#si^'*1f*t^hat 
amounts to breach by ingress will, it seems, now be determined by 
rules similar to those enforced under the British practice hereto- 
fore (g). As regards egress, the custom of allowing . vessels 
already in port at the time of the institution of the blockade to 
comeout within a time limited for that purpose is made obligatory (r), 
and, although no timo is specified by the Declaration, the time must 
be “reasonable,” having regard to the circumstances and the local 
situation (s). For the rest, the notification to the local authorities is 


(f) On 41ie analogy of unlawful 
warning off, see p. 402, supra; and 
Beport, Poarcso Higgins, 577. 

(Ar) Even in the case of a blockade 
de facto it was 'USual to notify this to 
file l<5cal authoritlos and also to neu- 
tral Powers, as soon as possible, 
although a failure to do so would not 
have invalidated the blockade: see 
p. 397, 8upr%. 

m Art. 14. * 

(tn) And the same presumption 
would appear to attach where the 


C.I.L. 


vessel left a belligerent port after the 
notification of bioekude had become 
known: cf. supra^ p. 118, n. ( a ). 

(w) Art. 15. 

(o) See Beport, Poarce Higgins^ 
578. 

\p') Art. 16. 

(y) Supra, p. 410. 

(r) See Art. 9. 

(ja) Sec Beport, Pearce Higgins, 
576 ; as to the previous practice on the 
subject, see p. 411, supra . 

B B y.' 
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asaumed to afifect vessels already in port witli notice, and to render 
ogi^ss, after the time limited, unlawful. It is, however, expressly 
provided that if, owing to the negligence of the olEcer in command of 
the blockading for(?e, no declaration of the blockade has been notified 
to the local autlioritios, or if in tlie declaration as notified no period, 
has been specified within which neutral vessels may come out, then 
a neutral vessel may come out freely^/); although this would not 
apply to vessels that liad entered in violation of the blockade (u). 
If, on the other hand, the failure to notify the local authorities was . 
not due to the negligence of the commander, then an outgoing vessel 
must bo Avarned and turned back (x). The effect of tlieso provisions 
is to modify <JOiisiderably the earlier practice of both ^oups of 
States. On the one hand the Continental view, that special notice 
was necessary in the case 6f every vessel attempting to enter (y), is 
definitely superseded. On the other hand, the British rule of notice 
by general notoriety as regards ingress (^r), is also sii})er.sedod save ' 
perhaps as regards vessels that have touched at an enemy port (a). 
Finally, the rule that the fact of blockade is in itself sutficiont notice 
as regards vessels already in port, so far as it obtained (b), is dis- 
placed by the requirement of notifitjation to tlie local authorities. 


The Local Limits within which Captures may be mxde . — The 
Declaration also provides that neutral vessels may not bo captured 
for breach of blockade except within “ the area, of operations of the 
warships employed to maintain the blockade (c). In the Report 
accompanying the Declaration tliis is explained as follows: On 
instituting a blockade a certain force is detailed for this purpose; 
the officer in command then posts his vessels along the line of 
bloc kade, and appoints to each vessel the zone which she is to watch; 
all taken togetlier, and so organized as to intake the 

blockade effective, constitute “ the area of operations ”(d). The limits 
within which a capture can lawfully be made will thus be a question 
of fact to be determined in each particular case; being independent 
at once on the locality blockaded and the nuinbei* of vessels employed, 
but conditional throughout on the blockade being effective at the 
time of capture (e). It is, however, expressly provided thatlSvhen a 
vessel has broken blockade outwards, or has attempted to break 


V (i) Art. 16, par. 2. 

(«) See Report, Pearce Iliggins, 
578. 

(i) Ibid. 579. 

(y) Supra f p. 407. 

(«) See The Frnneiska (Spinks, 
111 ). 

(flf) iS'ttpm, p. 417, n. (m). Although 
even here the notoriety relates to uio 
issue of the notification. 

(6) Under the Britisli practice this 
applied only after the blockado liad 
existed for some time; see The Vrouw 
Judith (1 C. Rob. 150), although the 


American cases do not appear to re-- 
cognize this limitation, c'- 
(c) Art. 17. ^ 

(>f) For the full text, which is some- 
what lengthy, see Pari. Papers, Misc.' 
No. 4 (1909), 41, 42. • 

(c) In the case of a blockade of a 
single port by one vessel, the area of 
. operations would be near the coast and 
comparatively narrow; but with, an 
Jnereaso of the scope of the blool^A 
*and the number of vessels employ^ ii 
would become more extensive. 
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: blockade inwards, she will be liable to capture so long as she is pur- ' 
sued by a ship of the blockading force, ulthough if the pursuit is: 
abandoned or if the blockade is meanwhile raised her liability to 
capture will cease (/). The question of abandonment again will be 
one of fact. The moio gaining of a. neutral port will not exempt the 
vessel from subsequent capture if the pursuer continues to lie in wait 
for her; but if she gains a homo port then she will be exenapt from 
further liability (^). The effect of these provisions, if adopted, 
would be to abrogate the teclmical rule of the British and Amoricaii 
Prize Courte that a vessel sailing from a neutral port with intent to 
violate a blockade is liable to capture and condemnation as from the. 
time of sailing, by whatsoever vessel captured and at whatsoever 
distance fiom the blockaded port (J %) ; and also to qualify largely 
the rule that a vessel which has succeeded in breaking “blockade 
outwards ” remains liable to capture until the termination of her 
principal voyage (/). 


“ The Doctrine of (Jontmiu>us Yoyayes “ in relation to Blockade . — 
Penally it is provided that whatever may be the ulterior destination 
of a vessel, llie cannot be captured for breach of blockade if at the 
moment she is on her way to a non-blockaded port (k). This nega- 
tives any further application of the doctrine of “continuous voy^ 
ages” in cases of blockade (i); whilst still leaving it open to a 
captor to show that an alleged destination to a neutral port is not 
genuine (m). 


' The Lialyility of the Cargo . — With respect to this, it is provided 
by the Declaration that where a vessel is condemned for breach of . 
blockade, her cargo will also be liable to condemnation, unless it is 
proved that at tlie time of the shipment of the goods**4]?<f‘sffl|)por 
neithelf knew, nor could have known, of Uio intention to break 
blockade {n). This qualifies somewhat the British rule, under which 
the shipper must have proved that he neither know nor could have 
known of the existence of the blockade, although the difference in 
effect is not very material (o). 


(/) Art. 20. 

(£/) See lleport, .Pearec Higgins, 

m. 

(h') Although not now enforced 
under the* British practice; sec p. 
410, supra; and Instructions to Dele- 
' gates, Pari. Papers, Mise. No. 4 
(1909), 26—27. 

(♦) Supra, p. 411. 

Art. 19. 

: (/) Infra, p. 471. 

(w) Infra,, p. 477. 


(») Art. 21. 

(o) If, for instance, after a blockade 
was notified goods were shipped bond 
fide to an open port but carried by the 
wrongful act of the master to a block- 
aded port, tiie goods under the liritish 
rule would be liable, the owner having 
his remedy against the master ; where- 
as under the Art. 21 the goods would 
go free on proof that the owner 
neithbr knew nor could have known of 
the master’s, in tent ion. 
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CONTRABAND OF WAR. 

(i) GENEEALLY. 

THE ‘‘ PETERHOFF.” 

[1866; 6 Wall. 28.] 

Case.] During the American civil war, the ‘‘ Peterhoff,** a 
British vessel, whilst on a voyage from London to Matamorae, 
a neutral port on the Mexican side of the Eio Grande, was cap- 
tured, off the island of St. Thomas and whilst on a proper course 
for the Eio Grande, by a United States cruiser, and sent in for 
adjudication, it being alleged both that she was carrying con- 
traband and that she intended to violate the blo(tkade of the 
coasts of the Southorn Confederacy. Her cargo consistoil of 
artillery harness, army boots, regulation blankets, horse shoes, 
shovels, spades, bellows, anvils, nails, and leather, a (juantity of 
iron and steel, an assortment of drugs, and a large quantity of 
ordinary merchandise. The bills of lading were for delivery 
at the mouth of the Eio Grande, on the Mexican side of the 
river ; ^ having been intended, in view of the fact that Mata- 
moras was^'not at the time accessible for vessels of the size 
of the ‘‘Peterhoff,” to discharge the cargo into lighters for 
deliveiy there. It was, however, alleged by the captors that 
the destination to Matamoras was not genuine, and that the 
goods were really intended to be carried in the ligljters to 
a blockaded port, or in any case to bo transported to Con- 
federate territory. In the District Court both ship and cargo 
were condemned on the ground that the voyage was a simu- 
lated one {a ) . On appeal to the Supremo Court, this decree was- 
reversed as to the ship and the non-conti’aband part of the cargo, 
but confirmed as to such part as was contraband or belonged' 
to the same owners. 

/ Judgment.] Chase, C.J., in giving judgment, stated at the 
nutset that in the opinion <xf th# Court the voyage of the ship^ 

(a) Blatchfozd, F. C. 463. 
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was not a simulated one. Dealing, next, with a contention on tho 
part of the captors that, even if the vessel was destined for Mata- 
moras, this constituted a breach of a blockade of the mouth of 
the river, the Chief Justice observed that the Court altogether 
rejected the view that the whole mouth of the river was included 
in the blockade of the rebel ports (&); and, on this point, pro- 
nounced both ship and cargo to be clear of liability. Dealing, 
next, with the question whether the alleged ulterior destination 
of the cargo to the rebel region by. inland navigation or trans- 
port rendered it liable to condemnation, he held, upon a con- 
sideration of the authorities establishing the lawfulness of a 
neutral trade to or from a blockaded place by inland navigation 
or transport (o), that a trade from London to Matamoras, even 
with intent to supply goods to Texas by moans of land trans- 
portation, ^ould not b(^ regarded as a violation of the coast 
blockade, and that on this point, too, both ship and cargo were 
cleaj* of liability. Passing, finally, to the question of the liability 
of that portion of the cargo wliidi consisted of contraband, the 
Chief J ustice observed, in relation to the general nature of con- 
traband, that the classification of goods for the purpose which was 
best supported by the American and English decisions might be 
said to divide all merchandise into three classes. Of these classes 
the fifst consisted of articles manufactured and and 

ordinarily used for military purposes in time of war ; the second 
of articles which might be and were used for purposes of war or 
peace, according to circumstances ; and the third of articles 
exclusively used for peaceful purposes. Merchandise of the first 
class destined to a belligerent country or places occupied by the 
army or navy of a belligerent was always contraband ; merr 
chandise of the second class was contraband only when destined 
to the Military or naval use of a belligerent; whilst merchandise 
of the third class was not contraband at all, although liable to 
seizure and condemnation for breach of blockade. A consider- 
able part of the cargo of the Peterhoff ” was of the third class, 
and called for no further remark ; a large portion was of the 
second class, but had not been shown to be destined to belligerent 
use, -and could not therefore^ be treated as Contraband ; whilst 

(fi) Supra, p. 404. (o) Supra, p. 412. . 
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another part was of the first class, or, if of the second, destined 
' for the rebel military service. This part consisted of artillery 
harness, army artillery boots and Government regulation gray 
blankets. It was true tlmt even these goods, if really intended 
for sale in Matamoras, would be free of liability; for contraband 
might be transported by neutrals to a neutml port if intended 
to make part of its general stock in trade. But in the present 
■ case the ckcumstancos indicated tliat they were destined for the 
of the rebel forces. Contraband mercluuidise was subject 
to a different rule in respect of ulterior destination to noii-contra- 
band; the latter being liable to capture only Avhon a violation 
of blockade was intended, whilst the former was liable when 
destined to the hostile country or to the military or naval use 
of tho enemy, irrespective of blockade. The conveyance by 
neutrals to belligerents of contraband was always unjaw-ful, and 
such articles might always be seized during transit by sea. Hence 
while articles not contraband might be sent to Matamoras and 
' beyond to the rebel regions where the communication was not 
interrupted by blockade, articles of a contraband character 
destined in fact to a State in rebellion or for the use of its 
military forces w’cre liable to capture, even tliough primarily 
destined to Matamortus. For tliese reasons that portion of the 
cargo’*' v<te^::.was of a contraboind character, with so much (jf the 
rest of tho cargo as belonged to the aarno owmers, must be con- 
demned ; but the ship and the remainder of tho cargo would 
be restored. Inasmuch, however, as it appeared that tho master 
had destroyed certain papers just l)efore capture, payment of 
costs and expenses by the ship would be decre<^d as a condition 
of restitution (dl) . 

This case is comnionly treated as a loading authority on the doc- 
trine of “ continuous voyages,’’ or “ ultimate dostiiiatioii,” in V«lation 
to contraband, and will in that character come under consideratioa 
hereafter. It is, however, even more noteworthy as embodying a 
compendious statement as to the general character of contraband apd 
its governing principles, from the point of view of the English and , 

(c2) As a matter of tact, the proceeds the vessel and the decision of the /: 

of the cargo ordered to bo restored Ci^nrt were subsequently made before / 

were almost wholly appropriated tho British and American Claims ; 

/under tlio claim for expenses. Certain Commission, but disallowed; see ;; 

veUims arising out of the capture of Moore, Int. Arb. iv. 3888. . /r; 
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/ American Courts; even though their application in this particular 
* case may perhaps be open to question (e). The classification pf 
Articles given in the judgment is based oh a similar olassification 
. originally propounded by Grotius (/), which, as developed in the 
English and American cases, may be said to furnish the framework 
of the modern law. 

•Turning now to the general law on the subject of contraband, it 
will bo convenient in our survey, first, to consider the British prac- 
tice, with which the American for the most part agi*ees; touching, 
incidentally, on those points on which the (Continental practice 
diverges from this and certain consequent difficulties; and, there- 
after, to consider the rules on this subject which have now been 
embodied in the Declaration of London (^). 

Under the British system, the term “contraband” is applied to 
“neutral property found on board ship either on the high seas, or 
ill the territorial waters of either belligerent, which is by nature 
capable of being used to assist in, and is on its way to assist in, 
the naval or military operations of the enemy ” (h). There are thus 
two essentials; one being tliat the articles should be of use iu war, 
and tlio othef that they should be taken on a hostile destination 
But in dofcrniiniiig the contraband <;hara(;tor and consequent liability 
of particular arti(;les, a distinction is drawn between those which are 
regarded as “absolute” and those which aix) regarded only os “con- 
ditional” contraband; this distinction being based primarily on a 
difierenco in their natur’O but involving also a difiereiice of treatment 
in the matter of destination (/). “Absolute” contraband denotes 
articles which are particularly adapted and primarily used for the 
purposes of Avar; siwh as arms, ammunition, and materials for making 
the same, articles of military equipTiient, military and naval stores 
and like (k). Such articles are liable to seizure aii^i 
tion if found on a destination to any place in the enemy territory, ‘ 
whether belonging to or occupied, b}'^ him, or to the enemy forces; the 
presumption of an iiiteiided use for mililary operatioius being in this 
case absolute and irrebuttable (?) . “ Conditional,” or, as it is sometimes 
called, “ occasional ” contraband denotes articles, not falling within 
the forhior category, which are capable of being used for purposes 
of war as avoU as of peace: such as provisions or liquids for human 
consumption, money, telegraphic or railway material, horses, hay, and 
tallow (/w). Such articles, accortliiig to the British practice, are 
only liaWe to he regarded as contraband if shown to bo destined for 


(p) lufm, |). 473. 

• (/) Although the tests of liability 

as regards res ancipitis mus are not 
the^same: see Hall, 637; Westlake, ii. 
244. 

(</) Jnjra, 439 el scq. 

(A) Soo the British ^Memorandum, 
P- 3. 

(♦) The latter condition, it will Ho 
. seen, serves incidentally to exclude 
w liable, which are 


reasonably required for the use or 
protection of the vessel: Hfie.Thp Rieh- 
mond (5 C. Rob. 325). 

(/)* See the Britisli Memorandum, 
p. 3, and The Nrplttmis (3 (y. Rob. 
108). 

(7f) See p. 440, infra. 

(l) The ChurloUe (n C. Boh. 306). 

(m) For the full list, soo Manual of 
Naval Prize Law, Art. 64. 
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the naval or military forces of the enemy, or for a place of naval 
or military equipment belonging to or occupied by liim(w). The. 
Crown may, however, extend or reduce the lists of articles that are 
absolute or conditional contraband, subject to such restrictions as 
attach either by treaty or under the law of nations (o). The effect of 
the British doctrine as regards conditional contraband, was, more- 
over, somewhat mitigated in effect by the practice of pre-omption(p). 
And with this view of contraband in general the doctrine of the 
American Courts and the practice of the Executive {q) substantially 
agree (r). 

European opinion, on the other hand, was generally opposed to 
those extensions which followed from the British doctrine of condi- 
tional contraband, even as qualified by pre-omptioji (&*) . The dis- 
tinction between absolute and conditiojial contraband was, however, 
by reason of its intrinsic convenience, too important to be altogether 
ignored even in theory. Hence, in the Coiiliiiontal expositions of 
contraband we notice two currents of opinions; one of which set 
itself— although iiiclfectually as regards its results on practice — to 
limit contraband to articles of immediate warlike use; whilst the 
other, with greater regard for practical consideration^, recognized 
the principle of variability, which was the basis of the British dis- 
tinction, but sought to confine it within the narrowest limits (rt. 
In practice, moreover, wo find many EuropeaiJ SfatOLS notwith- 
standing their reprobation of the British doctrine as unduly oppres- 
sive to neutrals enforcing or adopting, when be Hi go rout, rules of 
contraband that frequently exceed in their severity the rules en- 
forced under tlio British system. So Fraiu^e, in 1885, during war (m) 
with China, claimed to treat rice bound for ports north of Canton 
as contraband, by reason of the import{inco of rice iii the feeding 
of population (x) ; Spain, again, in 181)8, vv*tiially 
claimed to include under contraband any articles tliat tlio (lovornment 
might determine to bo so(//); whilst Kussia, in 1901, claimed to 
treat as contraband both foodstuffs, fuel, and ovoii raw cotton, irre- 
spective of any proof of military destination (z). 


(w) The Jonffe Margareiha (1 C. 
Rob. 189); The Edward (4 C. Rob. 
68) ; The Jilngende Jacob (1 C. Rob. 
at 92); The Veterhoff (5 Wall, at 58). 

(o) Seo Manual of Naval Prize Law, 
Art. 65. This might still be taken 
advantage of within the limits allowed 
by the Beelaration of London, if that 
Declaration should be adopted: seo 
pp. 440, 442, infra, 

(p) Infra, p. 427. 

(V) Sen The Teierhof (5 Wall. 68) ; 
The Commercen (1 Wheat. 382); 
Maifisonmtire v. Keating (2 Gall. 324) ; 
and, as to the official practice, the 
General Orders (No. 492) of the 20th 
June, 1898, Moore, Digest, vii. 669. 


(r) As also that of Ja])an: ste Regu- 
lations, Ch. ii. Takaliashi, 779. 

C#) Although this opposition was 
largely due to the scope of the doc- 
trine in its earlier form: sec p. 427, 
infra, « 

(0 Hall, 648 et seq, 

(te) Or what was virtually war. 
(ic) Although Great Britain refused 
to recognize the validity of any cap- 
tures made on this ground unless *tho 
rico was in course of carriage to 
Chinese camps or a place of naval or 
military equipment: see Pari. Papers 
0884-1885), France, No. 1. 

^ (y) Although in fact confining it to 
articles of warlike use. 

(z) Infra, p. 432. 
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<ii) CONDITIONAL OE OCCASIONAL CONTEABAND. 

THE <*JONOE HABOABETHA.” 

[1799; 1 C. Bob. 189; Tudor, L. 0. 981.] 

Case.] In 1797, during war between Great Britain and France, 
the “ Jonge Margaretha,*' a Papenberg ship, whilst carrying a 
eargo of cheeses from Amsterdam to Brest, was captured by the 
British and sent in for adjudication. There was at the time in 
the port of Brest a considerable French fleet, which was engaged 
in preparing for a hostile expedition against Great Britain. The 
cheeses were exactly such as were used in French and British 
ships of war ; and the cargo was the property of the owner of 
the vessel. In the result the cargo was condemned as contraband. 

Judgment.] Sir W. Scott, in giving judgment, observed 
that the sole question really was — whether it was a legal transac- 
tion in a neuti’al to carry a cargo of provisions, which were not the 
product and manufacture of his own country but of the enemy's 
ally in war, and which were a capital ship's store," to a port of 
naval equipment of the enemy; more especially having regard 
to the pircumstance that a French fleet was at the py:>p;;aMkig 
to sally foi*th from that port on a hostile expedition against 
Great Britain. The catalogue of contraband had varied greatly , 
and^ometimes in such a manner as to make it difficult to assign 
the reason for such variations. After giving instances in which 
provisions of various kinds had been treated as contraband when 
intended for military or naval use, the learned judge stated that 
although provisions were not in general contraband, yet they 
were liable to be treated as such under circumstances arising out 
of the particular situation of the war or the condition of the 
parties engaged in it. Amongst the circumstances tending to 
prdberve provisions from treatment as contraband, one was that 
they were the growth of the country exporting them, which was 
not the case with t]ie present cargo. Another was that the articles 
were in their native unmanufactured state — ^wheat, for instance, 
being more favourably treated than preparations for its human 
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use (a) — ^which, again, was not the case with the present cargo . 
But the most important distinction of all was whether the articles 
were intended for ordinary use or were going on a highly pro- 
bable military destination. As to this, the port to which such 
articles were going was a rational altliough not perhaps an abso- 
lute, test. If such port was primarily a commercial port, then 
there would be a presumption of intended civil use; whilst if such 
port was primarily a port of naval or military equipment, then 
there would be a presumption of intended military use; even 
though, in either case, it might not be possible to determine the 
final and actual use. But the presumption of hostile use was very 
much inflamed wliore, as in the present case, there was in such port 
a hostile armament preparing, to which a supply of such articles 
would be eminently useful. The Coui^t, however, had been un- 
willing to conclude against the claimant on the njere point of 
destination; and further evidence had therefore been called for. 
The result of this, went to show that the cheeses in question were 
precisely such as were exclusively used in French ships of war; 
and this seemed to conclude the matter. The cheeses must there- 
fore bo treated as contraband, and condemned. In view, how- 
ever, of certain circumstances of extenuation, the ship, even 
though belonging to the same proprietor, Avould be restored. 


This decision was followed by the United Slates C'ourts in tlie 
case of the Cornmerem (1 Wheat. »‘182), where, during war with 
Great Britain, it was hold tliat a cargo of barley and oats on bioard 
a Swedish vessel bound for Bilbao, but destined for the use of 
the British forces in Spain, was liable as contraband, loss freight 
being also decreed against the vessel (h). 

The British doctrine of conditional contraband in the form in which 
it may now bo said to have become part of the conventional law of 
nations, has already been descril>Gd (c). As exi)ounded in the 
Jonge Mcirgarefha, its scope was, it \vill bo seen, somewhat wider; 
for there it was laid down that provisions, and incidentally otheit 
articles ancipitis urns, might become contraband under circumstances 
arising out of the particular situation of the war or the condi^on 
of the parties engaged in it, and not merely by reason of their desti- 
nation for military use. In this form the doctrine — even though ex- 

(a) The same rule was applied also (ft) See also 'Mamonmire v. Keat^ 
to other articles: iron* being more fa- tiig (2 GaU. 324). 

Yourably treated than anchors, and (o) Supra, p. 423. 
hemp than cordage. 
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pressed in terms \vhich might in certain circumstances operate in ^ 
relief of the neutral (({) — ^was still dan^rously mdo; and this was 
probably why it was so strongly opposed by Continental writers, w^io 
asserted that its eifect was to confer on a belligerent a right to make 
or unmake contraband at pleasure. It was, moreover, oppressively 
used during tho French revolutionary wars, when Great Britain 
claimed to treat provisions as contraband, whenever the deprivation 
of supplies was one of the means employed to reduce the enemy to 
Reasonable terms of peace. Nevertheless, the effect of Ihe doctrine, 
■even in its earlier form, Avas greatly mitigated under tlie British , 
system by tho practice of pre-emption. Under tliis, it was usual, 
in cases where the contraband character of the goods was open to 
doubt, for the captor, in Jieii of confiscating them, to exorcise the 
right of purcluising them at a fair market value (0). The British rule 
in such cases was to pay a fair morcanlile value, togetlier with a 
reasonable profit, usually calculated at ten per cent., as well as 
freight to the vessel (/). 

But in ils modern form tho doctrine of conditional contraband is 
less wide, and merely sanctions t he treatment of articles of mixed 
use as contraband in cases Avliere it can be shown that they ere 
destined either for tho enemy’s naval or military forces, or for an 
enemy port used exclusively, or mainly, as a port of naval or military 
equipment (^). 


(iii) NECESSITY OF HOSTILE DESTINATION. 

THE “ IMIHA.'^ 

o 

[1800; 3 C. Hob. 167. ) 


Case^ In 1798, during war between Great Britain and 
Holland, the “Imiiia,’’ a neutral vessel, sailed on a voyage from 
Dantzig^to Amsterdam, with a cargo of ship timber; but having 
learned in the course of her voyage tliat Amsterdam was then 
under blockade, she changed her course for Embdeii, a neutral 
port. W,\iil8t on fcliis course she was captured by a British cruiser 


{d) In the circumstances, that is, 
which are referred to in the judgment 
as tending to relieve doubtful goods 
of the imputation of being contra- 
band: see p. 425, supra. 

(<j) Sec The liaahct (2 C. Rob. at 
179), where* Sir W. Scott gives an 
account both of the nature and origin^ 
of pre-emption. Pre-emption also ap- 
pears to nave been applied to goods 
absolutely contraband, when they were 


the produce of the country exporting 
them and still in an unmanufactured 
state: see The Sarah Christina (1 C. 
Rob. 237) ; Manual of Naval Priase 
Law, Art. 84. 

(/) The right of pre-emption still 
exists under the Naval Prize Act of 
1864, B. 38. 

C< 7 ) Manual of Naval Prize Law, ‘ 
Art. 63. 
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. and sent in for adjudication, on the ground of carrying contra- 
band. In the result, it was held that as the ship was captured 
after she had changed her destination to a neutral port there 
could be no question of contraband; and both ship and cargo were 
accordingly restored. 

Judgment.] Sir W. Scott, in giving judgment, pointed out 
that iC Embden was to bo regarded as the real destination then 
the question of contraband could not arise. Even if it were 
assumed, as had been contended, that the cargo was of such a 
character as to constitute contraband when on a hostile destiiiar 
tion, although that was by no means certain, the Court could 
not fix that character on it in the present voyage. In order to 
constitute contraband tho goods must be taken in the actual 
prosecution of a voyage to an enemy port. The offence was, 
indeed, complete as from tho moment tho vessel quitted port on 
a hostile destination; but unless there was a hostile destination 
subsisting at the time of capture, the penalty was not now 
generally held to attach. In the present case the property had 
clearly not been taken in the prosecution of a voyage to a hostile 
port. Had it been taken before the variation of course it might 
have been liable to confiscation. But as things had turned out, 
'N’tgs no delictum existing at the time of capture, and resti- 
tution must therefore be decreed. Having regard to tke fact, 
however,- that the captors, in view of the original destination, 
were bound to bring the cause to adjudication, they miKt* be 
allowed their expenses. 

f 

In order to constitute contraband, not only must the articles 
be in their nature capable of being used to assist the enemy 
in his warlike operations, but they must also bo taken on a 
hostile destination. The case of the Imina seiwes to illi^trate the 
latter of these two conditions. There was, it will be observed, no 
suggestion of any ulterior or hostile destination on the part of the 
cargo; and tlie effect of the decision therefore goes no farther than 
this, that when the destination of the goods is the same as th%t of 
the ship, and when the real as distinct from the apparent des- 
tination of the ship is a neutral port, then there can be no question 
of conti’aband (a). 

(a) The doctrine of ultimate des- %f immunity, in the subsequent ease 
tination was really not in issue in this of La Flora (6 C. Bob. 1). 
ease; although rejected, as a source 
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According to the British view, the destination of the cargo is 
generally assumed to be that of the ship. When, however*, the ship 
18 to call at several ports, some neutral and some hostile, then the 
presence on board of goods wliicii are bond fide documented for dis- 
charge at a prior neutral port(h) cannot be made a ground for 
detention; but if there is no such documentary evidence, then that 
port whicli is least favourable to the neutral will be presumed to 
be the destination of such part of the cargo as would be contraband 
if carried to that port (c) . The question of an ulterior hostile des- 
tination on the part of the goods different from that of the ship, 
will come under consideration hereafter in connection with the doc- 
trine of continuous voyages (d). 

A ship carrying contraband may be seized at any moment through- 
out the whole course of her voyage so long as she is on tlie high 
sea or in belligerent waters. The view has sometimes been put 
forward that search should be confined to the actual theatre of the 
war, or to waters not too distant therefrom (c). During tlie South 
African war, Grreat Britain, in the course of the Anglo -German con- 
troversy referred to hereafter, agreed not to extend her search for 
contraband bbyond Aden {j). In the Russo-Japanese war, the 
Britivsli Government complained of the extreme inconvenience to 
neutral commerce of the Russian search for contraband, not only 
in proximity to the scene of war but all over the world, and espe- 
cially at places at which neutral commerce could be most effectually 
intercepted (flf). But neither in principle nor by usage is such a 
limitation obligatory. 

The liability for carrying contraband ceases when the contraband 
goods have been discharged (/i) . It was, indeed, formerly held that 
a vessel, which had carried goods on the outward voyage by tlie aid 
of falser papers and by fraud, was liable to seizure and cqndomii.:ii.en. 
on her return voyage (i) ; but this rule was bad in principle, and 
would not be enforced by British or other Prize Courts at the present 
tim^;). 


(6) That is, before the ship reaches 
an enemy port. 

(o) The Trende Sostre (6 C. lh)b. 
390, n.); The Michmond (6 C. Rob. 
at 328). 

id) Infra, p. 472. 

(e) See., Westlake, ii. 252; Barclay, 
Problems, 71 et seq. 

(f) Infra, p. 474. 


ig) Infra, p. 434 ; but no claiin 
appears to have been made for any de- 
finite restriction. 

(A) The Imina (3 C. Rob. at 168) ; 
The Frederick Molke (1 C. Rob. 86). 

(i) The Margaret (1 Acton, 333);. 
The Nancy (3 Reb. 122). 

(/) Hall, 673. 
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(iv) THE PENALTY POE THE CAERIAGE OF 
CONTRABAND. 

THE ‘‘ NEUTBALITET.’’ 

[1801; 3 C. Bob. 295. ;i 

Case.] This >vas a case of a neutral ship, under Danish colours, 
which was captured by the British, during war between Great 
Britain and Holland, whilst carrying contraband to a Dutch port; 
there being at the time a treaty between Great Britain and Den- 
mai'k which prohibited traffic of this kind on the part of subjects 
of either country. In these circumstances it was held that con- 
demnation must extend also to the ship . 

Judgment.] In giving judgment. Sir W. Scott pointed out 
that, whatever the earlier practice might have been, the modern 
rule was that the vessel was not in general confiscable ; this 
relaxation being based on the supposition that freights of noxious 
or doubtful articles might be taken without the personal know- 
ledge of tlie owner. But tliis rule was liable to exceptions; as 
where the ship belonged to the owner of the cargo, or where the 
ship made use of a false destination or false papers. The cir- 
ciJWStanccs^f the present case constituted yet another exception, 
by reason of the owners being bound, as subjects of Denmark, 
not to carry goods of this nature to the enemies of Great BriUin; 
and this would have applied, oven if the cargo had been the 
produce and manufacture of Denmark, which was not, however, 
the case. The owner was here not only cognizant of the traffic, 
but it was in breach of explicit obligations arising by treaty. 
The confiscation of the ship in the present case, howevc^, would 
leave untouched the general rule that under ordinary circum-^ 
stances the carriage of contraband worked a forfeiture of freight 
and expenses, but not of the ship itself. ,, 

Under the British practice the contraband itself is liable to con- 
demnation as prize. Any other cargo on board belonging to the 
owner of the contraband is similarly liable (6); but innocent cargo 

{b) 2' he 8 taadt JEmbden (1 C: "Rob, 26). . 
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, belonging tb bi^er owners will be restored, although .without com- 
pensation for loM arising from delay and detention (e). The ship 
carrrying the contraband will in general be restored (dd), although 
without compensation for loss of freight or detention (e); but ; 
(1) any interest in the vessel which belongs to the owner of the 
contraband will be subject to condemnation; whilst (2) if she made 
forcible resistance to the captor or carried false papers, or if there 
are other circumstances of complicity or fraud, the vessel herself 
will be subject to condemnation, irrespective of ownership (/). In 
the Neutralitet the same penalty was, as wo have soon, extended to 
the case of contraband carried in violation of treaty. 

The Continental practice on this point appears to vary. In some 
systems the ship herself is confiscated only if all her cargo consists 
of contraband; in others, if tlie contraband amounts to three-fourths 
of the cargo; and in others, again, if any part is contraband (g). 

But if a ship is seized for carrying contraband and in the result 
no part of her cargo is condemned, then the captor will bo liable 
to make compensation for the loss sustained by her detention ; unless, 
indeed, there was leasonable ground for suspicion (h), in which case 
restitution will be granted but without costs, or even subject to 
the payment of costs and expenses to the captor (e). 


(o') Sec the BritiHli Memorandum, 
p. 5. 

(d) Der Hingende Jacob (1 C. Rob. 
S9). 

(e) The Oster lihoer (4 C. Rob. 
199); although expenses have some- 
times been allowed where the amount 
of eontr*fband carried was very small; 
see The Neptunus (3 C. Rob. 108). 

(/) The Jonge Tobias (1 C. i^b. 
329). 

mV* 


(g) See, by way of example, Pari. 
Papers (1909), Miso. No. 5, p. 29. 

(h) That is, somo evidence of facts 
whicii, if they had been fully estab- 
lished, would have justified condemna- 
tion, and some reason for believing 
that upon further enquiry such facte 
would be established: see The 

(9 Moo. P. C. 150),*^ The Leucade 
(Spinks, 217); British Memorandum, 

p. 6. 

(») See The Ostsee, p. 181, supra; 
The Imina, p. 428, supra. 
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■ 'Mi-':' ]. 

(v) THE CONFLICT OF USAGE AS EEGARDS 
CONTRABAND. 

CORTROVEBST, IN 1904, BETWEEN BUSSIA ON THE ONE 
PABT AND GBEAT BB,ITAIN AND THE DNITED STATES 
ON THE OTHER, WITH RESPECT TO CONTRABAND 
OF WAR. 

[Pari. Papers (1905)^ Russia, No. 1, Correspondence rolatinpf to Contraband of 
War; Hershoy, 160 — 187.] 

The Russian List of Contraband.] On the 27th February, 
1904 (a)y the Russian Government issued certain Orders or Regu- 
lations which it proposed to enforce during the war with Japan. 
These, amongst other things, delincd the attitude of <Chat Govern- 
ment with respect to neutral trade; alfirming generally the right 
of neutrals to continue their trade witli Russian ports and towns, 
subject to the laws of the Empire and the law of nations, and 
requiring the military authorities to respect this right so far 
as might be compatible with warlike operations; but excepting 
trade in contraband articles, Jis set forth in the .Regulations, and 
the rendering of unneutral service (6). 

^e list tyf contraband contained in Article 6 of these«Regu- 
lations included — (1) small arms and guns; (2) ammunition for 
firearms; (3) explosives and materials for causing explosions; 
(4) artillery, engineering and camp equipment; (5) articles of 
military equipment and clothing; (6) vessels bound rfor an 
enemy’s port, if they appeared from their construction and other 
indications to liave been built for warlike purposes and to bo 
intended for sale or transfer to the enemy ; (7) boilers ajid every 
kind of naval machinery ; (8) every kind of fuel, such as coal, 
naphtha, alcohol, and the like; (9) articles and material for tele- 
graphs, telephones, and railway construction; and (10) generq-Uy 
anything intended for warfare by sea or land, as well as rice, 
provisions, horses, beasts of burden and other animals which 
might bo used for a warlike purpose, if transported on the account 

t’ 

(a) New 8t]^e. 


(d) See Arts. 8 — 7. 
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of or destined for the enemy (c). These Eegulations were later 
supplemented by Orders issued on the 19th March and 21st 
April, 1904, by which their stringency was increased; “raw 
cotton ’’ being added to the list of contraband, whilst the right 
was reserved to make further additions if occasion required (d) . 
These Regulations, it will be seen, took no account of the distinc- 
tion usually drawn in practice between absolute and conditional 
contraband, purporting in fact to treat all articles coming under 
tlio heads above mentioned as absolute conti’aband; whilst they 
included in that category a variety of articles, such as coal, pro- 
visions, and, at a later times raw cotton, which, according to the 
British and American pracitic/e, were cither innocent or liable to 
condemnation only in certain contingencies (e) . This led to a con- 
troversy between Russia on the one hand and Great Britain and 
the United Spates on the other, which serves at once to mark the 
conflict of usage that then prevailed on the subject of contra- 
band, end, incidentally, to justify the British and American view. 

The Ensuing Controversy.] On the Ist J une, 1904, the British 
Government, after having elicited some further information as 
to the precise meaning and intent of the Russian list of contra- 
band, addressed a protest to the Russian Government against 
the treatment of rice and provisions as uncjonditional contrabar»d^ 
on the Aground that such a proceeding was inconsistent Avith the 
law and practice of nations. Such articles, it Avas contended, 
couhjv^nly be treated as contraband Avhere circumstances showed 
that they were destinwl for the military or naval use of the 
enemy; %ior was the decision of a Prize Court of the captor in 
such a case binding on neutral States unless it was in accord- 
ance with the recognized rules and principles of international 
law(/). •To this objection the Russian Government replied, in 
effect, that in the absence of any international decision as to 
what was or was not contraband, it rested with the belligerent to 
decide Avhat articles were and what "were not to be so regarded (gf). 

(r) Except in (10) only the heads (/) Lord Lansdowno to Sir C. Har- 
are given; lor the full text, see P, P. dingc, 1st June, 1904. The Govorn- 
supra. No. 3f inch ^ ment of the United States made a 

(di) Ibid. No. 15, incl. t similar protest, see llcrshey, 167. 

(p) Supra, p. 423. (^) Sir C. Hardinge to Tjord Lansr 

downe, 8th June, 1904. 

■ C.I.L. . ■ ‘ . F F : ; 
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On the 10th August ,tho British Government made a further 
protest against the indiscriminate molestation of neutral com- 
merce to which the unwarrantable extension of the doctrine of 
contraband by Bussia had given rise ; especially when taken in 
conjunction with the claim to destroy neutral prizes when their 
conveyance to a Prize Court might be found inconvenient (A) . 
It also pointed out that the Russian treatment of coal and 
fuel as contraband was diametrically opposed to the declaration 
which had been made by the Russian Plenipotentiary in 1884, 
on the occasion of the Berlin Conference, when it was stated 
that the Russian Government refused categorically to consent to 
any treaty or declaration which would imply the recognition of 
coal as ciontrab€knd of war. It was impossible for the British 
Government to admit tliat coal and fuel of every kind wei-e contra- 
band irrespective of whether they were destined for ^|ie belligerent 
forces or not; or to admit that it was open to any Power to ignore 
the long established distinction between absolute and conditional 
contraband and to include in tire former category a number of 
articles in themsolves innocent and largely dealt in by neutral 
Powei’s; or linally, to admit that the seizure of ships and cargoes by 
i*eason merely of their comprising such articles, and without proof 
of a military destination, was justifiable in international law. 

’ ‘Ronco all eiaims for compensation put forward by British ,^ubjects 
whoso interests had suffered by the application of the Russian rules 
would receive the strenuous support of the British Government. 
The latter had no desire to place obstacles in the way of a^btJli- 
gerent desirous of taking reasonable precautions to prevent his 
enemy from receiving supplies; but it could not admit that this 
carried a right to intercept, at any distonoe from the scene of 
operations, and without proof of any military destination, any 
articles which a belligerent might determine to regard as contrar 
band(i). 

Meanwhile, the seizure and condemnation of American 

f- 

(A) Lord Lansdowne to Sir C. Har- disoriminated unfairly against 

dinge, ibid. No, 20. ^ British shipping in favour of that of 

(i) Lord Lansdowno to Sir 0. Har- other States; a charge whijh was, after 
dinge, P. P. No. 21. A com- tenquiry, disclaimed by the RciBsian 

plaint was also made that the Russian Government: P. P. aupraj Nos. 26, 27.'^ 
oihiisers, in their search for contra- 
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odxgces^k) provoked similar remaDStrances on the part of the 
United States. In a despatch of the 30th August, 1904, which 
will probably rank as an authoritative utterance on this subject, 
Mr. Hay, the United States Secretary of State, pointed out that 
the true criteria for determining what constituted contraband 
were warlike. nature, use, and destination; that these criteria had 
been arrived at by the common consent of civilized nations after 
centuries of struggle; and that the logical results of the Bussian 
doctrine would be to destroy completely all neutral commerce 
with the non-combatant population of Japan, to obviate the neces- 
sity of blockades, and to obliterate all distinction between com- 
merce in contraband and non-contraband goods {1 ) . Hence it 
was contended that telegraphic, telephonic, and railway material 
were not confiscable merely because destined to the comtnercial 
ports of a belligerent; and that articles such as coal, cotton, and 
provisions were not subject to capture and confiscation unless 
shown to be actually destined for the military or naval forces 
of a belligerent. Nor could this substantive principle bo allowed 
to be overridden by any technical rule of the Prize Courts that 
the owners of the cargo must prove that no part of it would 
eventually come into the hands of the enemy forces (w). 

In view of these remonstrances, and also of certain pronounce- 
ments# which had meanwhile been made by the Sili)reme Prize 
Court as to the necessity of recognizing a distinction between 
absolute and relative contraband (n), the Russian Government 
agreed to reconsider these questions, and ultimately referred them 
forrepfjrt to a Commission presided over by Professor Martens (o). 
As the result of this report fresh instructions were issued to the 
Russian Prize Courts and naval commanders . By these the various 
articles mentioned in Article 6, sub-sect. 10, of the Regulations 
previou^y referred to (p), including rice and provisions (q), were 
recognized as being conditionally contraband; the distinction 
between absolute and conditional contraband being so far admitted 

ik) InfrOt p. 437. The CalchaSy see p. 437-8, infra; and 

(?) Horsljjey, 179 et aeq. Atherloy-Jonea, Commerce in War, 90. . 

(w) See The Jonge Margarctha (o') P. P. supra. Nos. 24, 26. 

426, nupjra), whore this question is (p) Supra, p. 432. 
consider^. (q) But not horses and beasts of 

: (fi) In the oases of The Arabia and burden. 

r V 2- ■■■.' 
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by Russia. The effect of the new Regulations, after they had been 
subjected to some revision, was to exclude such articles from the 
category of contraband, unless consigned to the belligerent 
Government or its administration, or to its armed forces, for- 
tresses, or naval ports. When consigned to individuals, they were 
not to bo treated as contraband, except on proof by the captor that 
the consignees were really agents or contractors for the naval 
or military authorities. Nor were vessels carrying contraband to 
be liable to condemnation unless more than half the cargo^ was 
contraband (r) . Notwithstanding these mitigations, however, coal 
was still retained as absolute contraband; nor was it found pos- 
sible to obtain any redress or satisfaction on this point, beyond 
a general assurance that tlie Russian regulations in this regard 
would bo construed liberally (a) . 


This controversy serves to illustrate the conflicting views that pre- 
vailed with respect to contraband, under the customary law, and the 
incidental difficulties and dangers. Owing to tlie lack of any settled 
rule, States were wont, on the outbreak of war, to issue an announce- 
ment as to what articles they proposed to treat as contraband. Russia, 
acting on this principle, included in her list of contraband — without 
regard to any distinction between absolute and conditional contra- 
band — a variety of articles which, under the British and American 
j.Ujaptioe, would only have been liable to seizure and condemnation 
when on a jii’ilitary destination. The effect of this was praiftically 
to interdict neutrals from carrying on trade in a number of important 
articles with the non-combatant population of Japan. Jlence the 
British and American protests. The main points of the B^iiish 
contention were : (1) Tliat there was an established distinction 
1)6 tween absolute and conditional contraband which coy, Id not 
be ignored at the discretion of a helligeront ; (2) that in any 
case food stuffs could not, consistently with the law and practice 
of nations, be treated as contraband except on proof of direct 
destination for military or naval use ; (.‘J) that coal, although 
sufficiently essential for hostile purposes to justify a limitation > 
or denial of its supply to belligerent warships in neutral ports, 
was at the same time so essential for the larger purposes of civil 
life as to preclude it from being treated as contraband except 
on similar proof of destination for military or naval use(^); and 
(4) that the decisions of belligerent Prize Courts in such matters 

must, in order to be binding on neutral States, he in accordance 

<• 

(r) P. P. supra, Nos. 28 — 30, 39. * (0 Sir C. Hardinge to Count 

( 9 ) This was in an earlier despatch Lamsdorff, 9th Oct. 
of the 2l8t Sept. 
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with recognized principles of international law. The United States 
Government took up a similar position with respect to coal and 
cotton; pointing out (1) that according to the Kussian contention,, 
every article of human use might be declared contraband merely 
because tliey might ultimately and in some degree become useful 
to a belligerent for military purposes; and (2) that the treatment of 
coal and raw cotton as absolute contraband might ultimately lead 
to the total inhibition of the sale by neutrals to the people of bel- 
ligerent States of all articles whi<h could be finally converted to 
military uses (m). 

The application in practice, moreover, of the Russian regulations 
to neutral shipping gave rise to much dissatisfaction. In June, 
1904, the Allanton, a Jlritish steamer, which had carried Welsh 
coal to Japan on her outward voyage, was captured on her return 
voyage by a Russian squadron in the Straits of Korea whilst carry- 
ing Japanese coal from Muroran to Singapore. Both ship and cargo 
wore condemned by^ the Prize Court at Vladivostock, on the ground 
that tlie ship had carried contraband on the outward voyage and 
tliat a combination of facts served also to show that at Uie time of 
capture shot was really on a hostile destination. Of those it may 
bo said that the former allegation, although true in fact, afforded 
no ground for condemnation, both because the voyage had been 
commenced before coal had been declared contraband, and because 
in any ease the deposit of contraband terminates the liability of the 
vessel (.t); whilst the latter conclusion was not borne out by the 
ovidenoe. The decree of condemnation was, indeed, subsequently 
reversed on appeal to the Admiralty Council at St. Petersburg, 
althougli oven that Court held the seizure to have been justifiable (,y). 
In July, 1904, the Knight Commander, a British steamer then on 
a voyage from New York to Kobe and Yokohama with a mixed - 

incluaing flour, machinery, and a largo quantity of railway material, 
was captunid by a Russian cruiser about severity miles from Yokor 
haina. After a hurried examination the vessel was sunk on the 
gkudnd that she wa.s carrying contraband, and that the captors were 
unable, by reason oi' her proximity to an enemy port and lack of 
coal, !« take her to Vladivostock. The legality of tliis proceeding 
was u|)held both by the Vladivostock Prize Court and the Supreme 
Prize Court; although the protest of the British Government produced 
an assurance that no more neutral prizes would be sunk (i:). The 
seizure^iand the subsequent condemnation by the Vladivostofik Court, 
of American flour and railway material found on the Arabia, a Gor- 
man vessel, and consigned to Japanese ports, without ])roof that they 

Mr. Hay’s Circular, 10th June, in War, 84, wlicro the judgment is 
1904: AGO Iforshey, 168, 179 el seq. set out. 

(x) Nor was there any evidence of ( 2 ) A claim for compeniiiation by the 

the use of false papers, which under British Government was rcjoctra as 
the formed British practice would have regards the interests of the owners of 
justified capture and condemnation %n the vessel, but admitted as regards the 
the return voyage: supra, p. 429. interests of owners of innocent cargo. 

(y) See Atherlcy-Jones, Commerce on board. 
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were intended for the use of the Japanese Government, provoked a 
similar remonstrance from the United States Government ; and 
in the result botlx vessel and cargo were released by the higher 
Court (a). In the case of tJie O^Sohas, a British steamer, with a 
cargo consisting largely of American flour, raw cotton, timber and 
machinery, consigned in part to Japanese ports, both ship and cargo 
were seized and subsequently condemned by the same Court; but on 
appeal to the higher Court tlie ship herself was released, although 
only after long detention, whilst various portions of her cargo, in- 
cluding the cotton, were condemned (b). 

Japan, on the other hand, both in the regulations issued by the 
Naval Department respecting contraband (c), and in the decisions 
of her Prize Courts, adhered in the main to the British and Ameri- 
can practice (d). In the case of the Aphrodite, Cardiff coal, of a 
. kind rarely used in tiie East except for naval purposes, and con- 
signed to Vladivostock, a naval as well as a commercial port, was 
condemned; the penalf>y being extended to tlie vessel on the ground 
that the entire cargo was contiubaiid and that a false destination 
had been given (e). In the case of tlio Scoimnany a cargo of rice 
bound for Vladivostock was condemned in circumstance* tending to 
show tliat the latter was intended for the military forces of the 
enemy; the ship also being condemned on the ground that the whole 
cargo consisted of contraband and that the master was guilty of 
connivance (/). In tlie case of the Tacoma, a cargo of salt beef 
consigned to the Russo-Cliinese Bank at Vladivostock, that bank 
being in intimate connection with tlie enemy Government, was con- 
demned; the vessel sharing the same fate on the ground of (ioniiiv- 
ance and the use of a false destination {g). 

General Notes. Codhaba^id under the Customary Law, 6f all 
the restraints on neutral trade previously enumerated, that relating 
to contraband probably bears most hardly on neutrals. And yet it 
was precisely on this subject that the earlier usage was rilbst 
lacking in certainty and uniformity. Apart from convention^ 
the only points on wliicdi there was any general agro^i;ment 
were that the properly — ^in order to warrant its confiscation as con- 
traband — must be of a kind likely to assist the enemy in war, and 
must have a hostile destination; although even here little was settled 
except that articles of immediate use in war were alwaysc liable 
if taken on a direct destination to the enemy territory or forces. 

(а) See Herehey, 174. (c) These are contained in an Order 

(б) The judgment in this ca 80 — of the 10th February, 1904; see Taka- 

whiefi is set out in Atherlcy-Jones, hashi, 491 ef spq, * 

Commerce in War, at 88 et aeq , — (ef) Although with some variations, 

is noteworthy as embodying a decision e,g,, regards the liability of the 

, on the meaning of ennemi ** as used ship in the event of a certaiiji propor- 

in a regulation similar in its terms to tion of the cargo being contraband. 
Art. 34 of the Declaration of London, Takaha&i, 851. 

as to which see p. 442, infra, (/) Ibid, 691. 

/bid. 701. . i 
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But lliu practical oxigeucies of war altogether precluded* the limita« 
tion of contraband to arms and munitions of war; whilst as rogarda 
other articles there was a great lack of uniformity, not merely in 
the practice followed by diilerent States or groups of States, but 
also in the practice followed by the same States at diferent times, this 
depending lar^ly on their maritime strength when belligerent and 
their commercial interests when neutral. It was, indeed, attempted 
at various times and as between particular States to define contra- 
band by treaty; but such treaties show a complete absence of that 
uniformity which is necessary to the formation of custom i^^). Be- 
yond this we find international declarations, such as those of the 
Armed Neutralities of 1780 and 1800; but these were really in the 
nature of hostile manifestoes and wore not consistently adhered to 
oven by tlie States that were parties to them. A body of consistent 
doctrine and practice with respect to contraband was, indeed, 
gradually built up by the British and American Courts; but this was 
tJiought to incline too much to the belligerent interest, and was not 
at the time geiionill}' accepted or acquiesced in by other Sta.tes. 
Outside this tlierc was neither (consistent theory nor harinonioua 
practice. Arfd this condition of tilings persisted down to quite recent 
times; with the result that it finally became evident that relief from 
the prevailing iiricertaintj^ with its attendant hardship to- neutrals 
and consequent danger of friction, was to be found only by way of 
international agreement. The subject of contraband of war was 
therefore included in the programme of the Hague Peace Confer- 
ence of 1907; but beyond the discussion of a proposal made by 
Great Britain for the complete abolition of the doctrine of eontraban(i, 
which Avas not in fact approved (i), and the framing of a proposed 
list of absolute contraband, which w’lis not at tho time adopted (/c), 
no roi^lt was attained. At the Naval ('ojifcronce of J 908-9, hG^»w^ 
ever, the sottloment of the law of contraband was ono of tho foremost 
topics, and as tho result of much discussion and compromise an 
agregmeiit on the subject was finally arrived at, which is now eni- 
b§died in the Declaration of London. 


The jpeehration of London : its Treatment of Contraband gener 
rally. -^ith respect to contraband, the Declaration of London adopts 
definitely the distinction previously recognized under the British and 
American practice between “absolute” and “conditional” contraband; 
it then sets forth a list of articles to be included under each of 
these heads, as well as a list of non-contraband articles (Z); it next 


(A) See Hall, 637 et seq.; Westlake?, 
ii. 241 et seq. 

^*) This proposal met with so un- 
favourable a reception that it was 
not renewed on the occasion of the 
Naval Conference: see Pari. Papers, 
Miso. No.» 4 (1909), p. 23. But a 
proposal for the abolition of coi^- 
ditional contraband, also previously 
suggested at the Peace Conference, 


was made by the British delegates, 
but withdrawn; ibid. p. 94. 

f A:). Although largely adontedin^e 
memoranda 'presented by the parties . 
to the Naval Conference: see, by way ' 
of example, Pari. Papers, Misc. No. 5 : 
(1909), p. 25 (Spain), p. 51 (Hol- 
land); and now incorporated in the 
Declaration of London: see p, 440, 
infra. . , 

(D Arts. 22— 29. v 
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proscribes with some ininuteiiees the conditions of liability as regards 
both classes of ( 3 ontraband (m); it further defines the effect of the 
carriage of contraband on both the vessel and the non-ooiitraband 
cargo (n); and, finally, it sanctions certain mitigating practices as 
regards the penalty foi* contraband (o). In this, as in other matters, 
the text is accompanied by a Keport containing an explanatory 
(K)mment, which will probably be accepted as authoritative. 

(i.) Ahsolute Contraband: (1) Objects . — The term “contraband 
of war” connotes, as we have seen, two elements, one of whicli 
turns on iho nature of the object, and the other on its destiinatioii. 
The distinction between “absolute” and “conditional” contraband, 
again, involves flillerences both as regards the nature of the 
objects included in these categories and the rules that govern 
their dowstinatiou. As regards objects, under the Declaration of 
London the following articles may, without notice on the part of 
a belligerent (p), be treated as “absolute contraband”: (I) Arms 
of all kinds, including arms for sporting purposes, and their dis- 
tijictive component parts; (2) projectiles, (ihargi^s, and cartridges 
of all kinds, and their distinctive component parts (.‘1) powder 
and explosives specially prepared for use in war ; (4) gun 

mountings, limber boxes, limbers, military wagons, field forg-es, 
and their distin(;live com])onent parts; (5') clothing and ecpiipmont 
of a distinctly military character; (6) all kinds of harness of a dis- 
tinctly military character; (7) wsaddle, draught, and paede animals 
suitable for use in war; (8) articles of camp equipment and their 
distinctive component parts; (9) armour plates; (10) warships, in- 
cluding boats, and their distinctive component parts of such a nature 
that they can only be used on a vessel of war; and (11) implements 
and ai)paratu.s designed exclusively for the manufacture of munitions 
of war, or foi^the maiiufecture or repair of arms or war material for 
use on land or sea (g). This list, it will be seen, includes, nearly 
every object, that is exclusively used for war; as well as some ob jects, 
such as horses, which are also used in peace, and which uiulei^ the 
British practice would he treated only as conditional contraband. 
In view, moreover, of possible now discoveries and inventions, it is 
provided that articles exclusively used for war may be added to this 
list by declaration on tho part of a belligerent; but such declara- 
tion must he notified to the other PoAvers or their representatives, 
or, if made after the outbreak of hostilities, then to ^neutral 
Powers (r). Tho legality of such additions may, of course, be 
challenged either by diplomatic methods, or before the International 
Court if that Court should be established ( 5 ). A belligerent may, 
however, if he thinks fit, Avnive his right to treat any of these jirtiojes 
as contraband, or may relegate them to the category of (jonditional 
contraband, subject to a like declaration and notification (f). 


(m) Arts. 29 — 36, 39. 

(n) Arts. 37-42. 

; Arta. 43, 44. 

79 ) De plein droit. 




, (q) Art. 22. 

Ir) Art. 23. 

(») See Beport, Pearce Hig'g'inB, 683. 
(t) Art. 26. 
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(2) Destimtion mid Proof .-—hi the matter of destination, absolute 
contraband is liable to capture if destined either to territory belong- 
ing* to or occupied by the oiiomy, or to the armed forces of the enemy, 
and this whether directly or by transhipment, or by subsequent land 
transport (m). In this case it is not the destination of the vessel 
which is decisive, but that of the goods. Even if the vessel herself 
is genuinely bound for a neutral port and the goods are to be dis- 
charged there, the latter will bo liable if the captor can show that 
they are ultimately destined for the enemy country; the transport 
being regarded as a whole. This, it will be seen, imports into the 
law of contraband, although only so far as relates to absolute 
contraband, the “doctrine of continuous voyages” described here- 
after (x). The onus of proof as regards destination will lie on the 
captor. But such proof will be deemed to be forthcoming and even 
conclusive, if it is shown (1) that the goods are documented for dis- 
charge at an enemy port (/y), or for delivery to his armed forces; or 
(2) that tin? vessel is to call at enemy ports only, or to touch at 
an enemy port or to moot his armed for<ies biofoi*e reacdiing the 
neutral port for which such goods are documented (z). The ship’s 
papers {a) a.tb, however, to bo taken as conclusive with respect to 
her destination, unless she is found clearly out of the (!ourse 
indicated by them and is unable satis facto ril^v to account for such 
deviation (b), or unloss her papers jure palpably false fc). 


(ii.) Conditionnl Contraband: (1) Objects . — The following articles, 
which are suscc|)til)lo of use in war as w^ell as in peace, may without 
notice or declaration bo treated as “conditional contraband,” sub- 
ject to their having a s])ecial destination to military use in the sense 
indicated hereafter (^): (1) Poo<l stuffs, including all products, 
whether solid or liquid, use<l for human sustenancio; (:j) forage 
grain suitable for I'eediiig animals; (3) clothing, fabrics for clothing, 
and boots and shoes, suitable for uso in war; (4) gold and silver in 
coin or bullion, paper money (r?.); fa) vehicles of all kinds available 
foi? lAe in war, and their component parts; (6) vessels, craft, and 
boats of all kinds, floating docks, parts of docks, and their component 
parts (7) railway material, both fixed and rolling stock, and 
material for telegraphs, Avireloss telegraphs, iind telephones ; 
(S') balloons and flying niacbines and their component parts, together 
with ac(!essorics and articles recognizable as intended for uso in con- 
ncction 4 vith balloons and flying machines; (9) fuel and lubricants; 
flO) powder and explosives not specially prepared for use in war; 

(11) barbed wire, and implements for fixing and cutting the same; 

(12) horse shoes and shoeing materials; (13) harness and saddlery; 


. (u) Art. 30. . 

(x) Infra, pp. 467, 472. 

(f/) Or one occupied by him. 

(zj See* Art. 31; and as to the 
British practice, p. 429, sttpra. ’ 

(а) Sec vol. i. 27.5. 

(б) Art. 32 


(o) See Report, Pearce Iliggins, 
587, 589. 

(d) Infra, p. 442. 

{e) This includes banknotes, l)ut not 
bills of exchange or cheques. 

(/) Including boilers. 



442 ^ Opinions on InterncUional Ltm. 

and (14) field glasses, telescopes, ohronometers, and all kinds of 
nautical instruments (^). Articles susceptible of use in war, luid 
not included in either list, may also be added to this list by declara- 
tion and notice (h), whilst articles now included in it may, at the 
discretion of a belligerent, be excluded, subject to the like con- 
ditions (i). 

(2) DesHmtmt and Proof . — Conditional contraband is only 
liable if shown to bo destined either (1) for the armed forces of 
the enemy; or (2) a Government department of the enemy State (k), 
the ground of liability in the latter case being that such ai'ticles 
may readily be applied to military uses and will in any case servo 
to increase the immediate resources of the enemy State. But local 
and municipal bodies will not rank for this purpose as departments of 
State. Even where conditional oontraband, moreover, is destined 
for a Government department, the presumption of military use may 
be rebutted by proof that it cannot really bo used for tlie purposes 
of war, as where foodstuffs are consigned to tlie civil Government of 
an enemy colony; although no such disproof is admissible in the case 
of coin, bullion, or paper moTioy(^). In view, however, the fact that 
contraband would not usually be consigned directly to the military 
authorities or to Government departments of the enemy, it is pro- 
vided that such a destination shall be presumed if the artiblos in 
question are consigned — (1) to enemy officials (m); or ^2 ) lo a con- 
tractor established in the enemy country who notoriously supplies 
articles of this kind to the enemy (^i); or (3) to a fortified place 
belonging to the enemy, or to any other place that serves as a base 
of operations (o). But all thevso presumptions may be rebutted. Nor 
will any such presumption arise as regards a merchant vessel bound 
such place in the case where it is sought to prove that she 
he^elf is contraband. In all other cases there will be a presump- 
tion of innocent destination, which it will rest with the captor to 
disprove; whilst seizure will afford ground for indemnity unless there 
was reasonable cause for suspicion (p). As regards Ihe effect pf 
these provisions, it would seem that, but for certain ambiguities 
arising out of the terms used, they do not differ substantially from 
the corresponding rules that obtain under the British practice. This, 

Art. 24. 33 and 34 and of the Boport, only 

(A) Art. 25; and p. 440, supra. be interpreted afl moaning “enemy 

ft) Art. 26; and p. 440, supra. government” and not “eismy in- 

(A) Art. 33. dividualfl”; s(?e Pari. Papers, Misc.”' 

(/) Art. 33, and Report, see Pearce No. 6 (1909), 368; Pearce Higgins, 
Higgins, 587. 551, n. ; and for a fike interpretation 

(tn) The term used in the original of the same term by the Russian 

is autorites ennetnies. Courts in the case of The Calekas, 

(n) The original runs thus: un p. 438, n. (5), supra, 

commw^ant Hahli en pays ermemi (o') The term used in the original 
lorsqxCxl est notoire que ee commer^awt is autre place servant de base au» 
four nit d Vennemi des oh jets et maU’- forces armies ennemies . . * 

riaux de cette nature. The term c (^) Arts. 34, 64; and p. 481, 

although otherwise ambiguous, n. (A). 

. can, if read in the light of the Arte. 
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as YfQ ha VO seen, treats destination to military use as the general test 
of the liability of conditional contraband; and pi'esumes tliis from 
any destination to the enemy Government, or to a place of naval or 
military equipment (q). Some ambiguity, howe\^r, is said to attach 
to the term “enemy ” as used in the expression — “a contractor who 
notoriously supplies articles of this kind to the enemy*'; altliough 
for the reasons, already noted (r) it is scarcely conceivable that this 
could bo intorpi-eted as meaning aught else than the “ enemy Govern- * 
ment.** An ambiguity of a more serious kind, however, attaches to 
the term “ place serving as a base of operations ”(s). This, although 
probably meant to stand for a place of naval or military equip- 
ment wheio armed forces of either kind are colle<iied, prepared, 
and despatched, might — and by a belligerent probably would — 
be interpreted as meaning a “base of supply,” in which case it 
would cover all ports and cities from which supplies weio obtained 
for the use of military or naval forces (^). The risks incident to this 
ambiguity might, however, be avoided, if it wore possible to arrive 
at a common uiidorstanding on this point prior to ratification. 
Finally, the Declaration provides that conditional contraband shall 
not be liable tb capture except when found on board a vessel bound 
for territory belonging to or occupied by the enemy, or for the armed 
forces of the enemy ; and even then not if it is to be discharged at an 
intervening neutral port; the 8hip*s papers being conclusive on both 
points, except where she is found clearly out of the course indicated 
by her papers and is unable to account for this satisfactorily (w). 

In the case, however, where the enemy country has no seaboard (a?), 
articles included under conditional contraband may be seized and 
condemned even though bound immediately for a neutral port, if 
shown to 1)0 destined for the use of the armed force or a Government 
department of the enemy (y). But in any other case “the doctrine"*^" 
of continuous voyages” is wholly excluded as regards conditional 
contraband; whilst in order to guard against unjustifiable inter- 
forencq with neutral vessels on this ground, the ship’s papers are 
to Bo takeji as conclusive proof of destination, unless the facts show * 
that evideiK’e to bo false 

(iii.) Non-Cmtraband. Articles which are not susceptible of use 

in war may not be declared contraband (a) . In particular— but with- 
out derogating from the generality of this rule - tlie following 
articles we declared’ to bo non-contraband: (1) Raw cotton, wool, 
silk, jute, flax, hemp, and other materials of the textile industries, 

{g) Supra, p. 427. falsely see Pearce Higgins, 552, n., 

. (rf Supra, p. 142, ii. («). 589. 

(«) Supra, p. 142, n. (o). (a?) As in the case of the former ^ 

G) See \Bentwich, Declaration of South African Republic and Orange ^ 
London, 78. Free State. 

(u) Art. 85. The Report adds: (y) Arts. 83, 36. 

"where a search of the vessel shows ’’ («) Supra, n. («). 

that the papers state the destination (a) Art. 27. 
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and yarns of the same; (2) oil, seeds and nuts, copra; (3) rubber, 
resins, gums and lacs, hops; (4) raw hides, horns, bones and ivory; 
(5) natural and artificial manures, including nitrates and phosphates 
for agricultural purposes; ((>) metallic ores; (7) earths, clays, lime, 
chalk, stone, including marble, bricks, slates and tiles; (8) china- 
ware and glass; (9) paper and paper making materials; (10) soap, 
paint and coloum, including articles exclusively used in their manu- 
facture, and varnish; (11) bleaching powder, soda ash, caustic soda, 
salt cake, aimnonia, sulphate of ammonia and sulphate of copi)er; 
02) agricultural, mining, textile and printing machinery; (13) pre- 
cious and semi-precious stones, pearls, mother-of-pearl and coral; 
(14) clocks and watches, other than chronometers; (15) fashion and 
fancy goods; (16) feathers of all kinds, hairs and bristles; 
(17) articles of household furniture and de(?oration, ofiico furniture 
and requisites (6). To these are added, on grounds of humanity — 

(1) articles serving exclusively to aid the sick and wounded, includ- 
ing drugs and medicines, although these, if they have an enemy 
destination, may in case of urgent military necessity be requisi- 
tioned for use subject to the payment of componvsation (d); and 

(2) articles intended for the use of the vessel iu wiiich they are 
found, or for the use of her crew and passengers during the voy- 
age (f»). The articles included in the list of non-contraband include, 
it will be seen, the raw inaterial of the more important industries. It 
has also the advantage of securing heyond possibility of dispute 
that such articles can never be declared (ontraband under the power 
reserved to the belligerents of adding to the previous lists (/b 

The lAtnits of ('apture. A. vessel which is carrying contraband 
may be (ja|)turod on the high seas, or in the territorial waters of 
ither h^illigeront, throughout the whole of her voyag(^, even though 
Sie is to toifth at a port of call before reaching the hostile destina- 
tion (g), so long as there is a hostile destination of the kind required 
for the class of contraband carried (h). But a vessel cannot be cap- 
^tured on the ground of having previously carried contraband, 4f the 
contraband has once been deposited (e). These provisions again are 
in accordance with the present British practice (/r). ^ 

The Question of Motice.- -In general it may be said that in order 
to involve neutrals in liability there must be both notice of the 
war (J), and notice of the contraband character of the goods carried. 
As to tlie articles comprised iu the lists previously meniisned, the. 
Declaration itself will be standing notice of their contraband cha- 
racter; whilst as to any articles added thereto provision is made, as 
we have seen, for the issue of a special declaration and notifica- 


(6) Art. 28. 

(d) As to hospital ships proper and 
their materiel^ see p. 122-3, supra, 
ie) Art. 29. 




Art. 37. 


(/*) Supra, pp. 441, 442.- 
(i) Art. 38; and p. 429, supra, 
(k) Supra, p. 429. 
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tion(m). To meet the case where oontraband is found on a vessel 
which is ignorant either of the outbreak of hostilities or of some 
^special declaration adding to or altering the existing lists (n^), or 
which on becoming aware of these facts had no opportunity of dis- 
charging the contraband, it is provided that in such a case' the con- 
traband part of the cargo shall not be condemned except on payment 
of compensation, the vessel and the remaining car^ being not only 
exempt from confiscation but free from any liability to costs and 
expenses that might otherwise be imposed (o). This gives the 
belligerent, as regards such part of the cargo as may prove to 
be contraband, a right of pre-emption, which would presumably 
be exercised on the same lines as those observed under the 
British practice previously referred to(2>). But no vessel can 
claim to be unaware of the existence of the war if she left a neutral 
port after the fact of war had been notified to the territorial Power, 
provided the notification was made in sulficient time; or if she left 
ail enemy jjorl afler hostilities had actually begun (( 2 ). Nor can 
she claim to be unaware of any special declaration of contraband (r) 
if she loft a neutral port after its notification to the territorial 
Power, provided again the notification was made in sufficient time («). 

TJie Penalty for carrying Contraband . — The contraband itself is, 
of course, liable to condemnation (t). With respect to the effect of the 
carriage of contraband on the ship, and on innocent cargo, the Decla- 
ration provides: (1) That the vessel herself shall be liable to con- 
demnation if the contraband on board amounts to more than one-half 
of tlio cargo, this whether reckoned by value, weight, volume, or 
freight (u ) ; such a proportion of contraband being regarded as proof 
of iilie ship’s complicity in the contraband venture. (2) That in 
any other case the sliip shall go free; although with a view to dis- 
c<.)uragfe conirahaiid traffic she may, in addition to the‘ioss incider^ 
to detention and delay, be condemned to pay the costs and expenses 
incurred by the captor in respecjt of the proceedings in the national 
Ppzc* Court and the custody of both sliip and cargo (.t). (3) That 

all goods belonging to the owner of the contraband, even though 
otherwise innocent, shall also be liable to condemnation (/y) . This 
involves a material alteration in the British and American practice 
as regards the circumstances under which the vessel herself is liable 
to condemnation ( 2 :); but the rule is in itself not unfair, and will, 
if the Declaration should he generally accepted, have the advantage 
of establishing a uniform practic.e. 

The Seizure of Contraband . — In alleged relief of neutrals it is 
provided that where a neutral vessel is stopped for carrying contra- 
basid, the amount of which is not such as to involve the vessel her^ 


(m) Supra, pp. 440, 442. 

(n) Ibid. 

Co) Art? 43. 

Cp) Supra, p. 427. 

Cq) Art. 43. 

(r) Supra y p. 444. 


8) Art. 43. 

0 Art. 39. 

(«) Art. 40. 

(a;) Art. 41. 

(y) Art. 42. 

(s) Supra, p. 481. 
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seif, she may, if cii^mstiances permit, be allowed to continue her 
voyage on handing over the contraband to the belligjerent, together 
with all relevant papers; such delivery being entered in the log-booK 
of the vessel stopped; and the captor being at liberty to destroy 
the conti^aband if he thinks fit (a). Such a proceeding, it was thought, 
although noli warranted by prior usage, might prove mutually advan- 
tageous whore the contraband was small in value and amount; but 
it is voluntary on either side, and in any case the seizure of the 
contraband must bo passed upon by tlie Prize Court of the captor (&). 

The Ecdport of Contraband . — The export of contraband, even 
though in the way of trade, has sometimes been made a subject of 
complaint on the part of belligerents as against a neutral State. 
So, during the civil war, the United States complained of the refusal 
of the British Government to put a stop to contraband traffic between 
British ports and those of the Southern Confederacy (c). In 1870, 
Prussia also complained of the action of the British Government 
in allowir^ the sale and export by English firms of arms and ammu- 
nition to France (d). In 1904, again, Eussia appears to have ques- 
tioned the legality of British trade in contraband with Japan (e). It 
is true that most States, including Great Britain, wsfhi their sub- 
jects of the penalties incident to contraband traffic (/); that some 
States even go so far as to prohibit the export of contraband from 
their territory (g)\ and, finally, that some writers arc of opinion that a 
duty should bo imposed on neutral Governmenis of preventing the 
export of contraband by their subjects (h). But so far there is, as 
we have seen (i), no duty on the part of neutral States to restrain con- 
traband traffic (fc), unlowss it involves a use of neutral territory for 
the preparation of an instrumentality of war (Z), or a diiect partioi- 
patioji in some specific operation of war( 77 f.). It was on the latter 
'*^ound, no (ioubt, that the British Government in 1870, whilst re- 
fusing to interfere with the export of coal to France generally, yet 
prohibited its export from British ports to the French fleet in the 
North Sea (n). But in such cases the export of contraband is seally 


(а) Art. 44. 

(б) See lioport, Pearce Higgins, 
592. 

(c) Moore, Int. Arb. i. 619. 

(d) HaU, 656. 

(<?) llorshey, 183 et 8eg. 

(/) Suprttt p. 373. 

(ff) Brazil and the Netherlands, for 
instance, in 1898, and Sweden in 
1904; although the scope of the pro- 
hihittoTi varies: see Westlake, ii. 258. 

(h) For a suggested scheme of neu- 
tral control over contraband traffic, 
see Barclay, Problems, 160 et neq. 

(i) Supra, p. 284. 

(Js) As is, indeed, now fully recog- 
nized by the Hague Convention, No. 
13 of 1907; see Art. 7, and p. 299, 
-mpra. 


(J) As where an armed vessel is 
despatched with intent to cffigago in 
the service of either belligerent: nupra, 
p. 343. 

(w) As where coal is exported for 
the UBO of a belligerent fleet operating 
in adjoining waters. 

(«) See Hall, 656; and as to 
the British amended regulations 
on this subject in 1904, p. 374, 
Bupra. Shipping coal to a belligerent 
fleet would also render the shippers 
liable to bo proceeded against under 
the Foreign Enlistment Act, 1870, 
68. 8 and 30; whilst a neutral ship . 
©nffaged in transporting corfl would bo 
litiblo to capture and condemnation • 
by the other belligerent as for un- 
neutral service: see p. 454, infra. 
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incident to another hind of illegality, ivhich is governed by sepa- i 
rate and independent rules (o). 


UNNEVTBAL SKUVWKia). 

.» 

(i) THE OAltKIAGE OP NAVAL OB MILITABY 
PERSONS. 

THE ‘•OHOZEMBO.” 

[1807; 6 C. Itob. 430.] 

Case.] In 1807, during war lictweon Great Britain and 
Holland, the “ Orozcmho,” an American ship, was chartered by 
a merchant at Lisbon, ostensibly, to proceed in ballast to Macao 
and thence ^to take a cargo to America. Afterwards, by direc- 
tion of the charterer, three military officers of distinction and 
also two persons employed in the civil departments of the Govern- 
ment of Batavia — ^who had come from Holland to take passage 
to Batavia by direction of the Dutch Government — ^were received 
on board, together with their attendants, the vessel having been 
specially fitted for their reception. In the course of her voyage 
she 'vyas captured by the British and sent in for adjudicatioj^ 
Condemnation of the vessel was prayed for, on the ground that 
she had been employed at the time of capture in the service of 
the enemy and for the purpose of transporting military persons 
to enemy territory. On behalf of the owner, it was contended 
that tBc master was ignorant of the service in which he was en- 
gaged, and that in order to warrant oondomnation there must be 
some proof of delinquency in him or the owner. In the result, ' 
the vessel was condemned as having been let out in the service 
of the Dutch Government. 


^o) Supraf pp. 318, 343. In Eng- 
lish law thQ tiovernmont posBesses 
statutory powers of forbidding the 
export of warlike material; see the 
Customs Consolidation Act, 1853, s. 
150, although this is really a metfeu'^e 
iof self-protection. 


(a) The forms of uiuioutral sorvioo 
hero- described are sometimes treated . 
of under the head of analogues of con- 
traband, see Hall, 674; but the 
analogy is not very clear, the hostile 
association being in some cases more, 
and in other eases less, close than that; v 
involved in contraband carriage. 
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Judgment.] Sir W. Soott, in his judgment, after referring* 
to the facts, said that it had already been held that a vessel hired 
by the enemy for the conveyance of military persons was to 
bo considered as a transport and as subject to condemnation. It 
might bo diflicult to deline precisely the number of military 
persons required to involve a vessel in guilt. But on the whole 
ho agreed with what had been said in argument, that in view 
of the principle on which the law was built up number alone 
was not material. It might, for instance, be of much more 
assistance to one belligerent, and much more noxious to the 
other, to carry a few persons of higher quality than a much 
greater number of lower condition; and it was tlie consequences 
of such assistance that the belligerent was entitled to prevent 
and punish. In the present case there were three military 
persons, as well as two civil officers. Whether the same principle 
applied to the latter he was not then called upon to determine; 
hut on principle it appeared reasonable that wherever it was of 
sufficient, importance to the enemy that such persons should bo 
sent out on the public service at the public expense it should 
afford ground of forfeiture against the vessel let for a purpose so 
intimately connected with hostile operations. As to the conten- 
tion that there must bo some proof of knowledge or delinquency 

the pari' of the master in order to involve the vessel, that was 
not essential. It was sufficient if there was an injury arising 
to the belligerent from the employment in Avhicli the vessel was 
found; and if the service was injurious, it gave the bclligcrront 
a right to prevent the thing from being done, or at least repeated, 
by enforcing the penalty of confiscation. Moreover, the^know- 
ledge or privity of the owner or those employed to act for him 
would be just as effectual as that of the master; and, in tlie 
present case, the evidence appeared to justify the supifbsition 
that the owner, or those acting for him, knew of the nature of 
the transaction. At the same time, the principle on which he 
decided the case was that the carrying of military persons •feo 
a colony of the enemy, there to exercise their military functions, 
was in itself a cause of condemnation, without scanning too 
minutely the number of persons soio&rried; and that the ignor- 
ance of the master was no ground of exculpation. 
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According to the British practice (&), a neutral vessel, which is 
employed by one belligerent to carry combatants or intending 
combatants for purposes connected with the war, is liable to 
capture and condemnation by the other, togetlier with her cargo; 
and this whether tlie number carried coni})riscs only a few individuals, 
so long as their carriage is a service of State (c), or an entire detach- 
ment (d). Nor will it make any dilferonce that the master was 
ignorant of the true character of such employment, so long as it 
was an actual engagement in the enemy service, whether exclusive 
or partial (c); or oven that the employment originate<l in acts of 
violence or duress on the part of the other belligorjut (/). And 
the same rule would probably apply whore a neutral vessel was 
employed to carry even civil officers, if they were despatched on the 
public service and at the public expense (//). But such a liability 
would not, it seems, attach where the persons in question, oven 
though having a military character, were merely travelling in the 
ordinary way and as private passengers at their own expense {{). 
The practice of tlio United States on those points appears to bo 
substantially the same as the British (/c). Similar rules were 
enforced also® by Japan during the Russo-Japanese war, 1904-5. 
So, in the case of tho Nigretia — a British vessel captured by the 
Japanese in 1904 whilst on a voyag-e from Shanghai to Vladivostock 
— both ship and cargo were condemned on tho ground that tho vessel 
had on board two Russian othcers who had recently been released 
from China on parole, but who were then proceeding to a naval port 
of the enemy, and travelling with the connivance of tho charterers 
under feigned names and under pretence of boi.ug in the service of 
the vessel (tw). In tho Yangtsze Insurance Association v. The Indem- 
nity Marine Mutual Assurance Co. (1908, 1 K. B. 910; 2 K. B. 
504), hpwover, it was held by the Privy Council in a sui4 on a policy 
of insurance relating to this vessel — ^iiUhough only as a matter of 
construction — that the carriage of such persons did not amount to 
a breach of a warranty against contraband of war contained in the 
policy* for the reason that contraband — in its natural sense, and in 
the absence of special circumslaiwxis or soiuetliing in the text point- 
ing to a®wider meaning — only applied to goods and not to persons. 


(5) See the British Memorandum, 
p. 9. 

(/?) Th%Orozemho (supra, p. 448). 

(d) The Friendship (6 C. llob. 420). 
In this case a neutral vessel, which 
had been employed to carry back to 
Franco a largo number of shipwrecked 
offices and men belonging to the 
French navy, was held liable to con- 
demnation as an enemy transport. 

(>) The Orozembo (supra, p. 448). 

(/) The Cktrolina (4 C. Bob. 260). 


(g) Per Lord Stowcll in The Oro- 
zemOo, p. 448, supra. 

(i) See the British Memorandum, 
p. 9; and dictum of Lord Stowcll in 
The Friendship (6 C. Jtob. at 429). 

(k) See Wheaton (Dana), 037 et 
seq. 

(ni) Takahashi, 039. As to tho 
practice of otliei* States, both on this 
and allied topics, see Pari. Papers, 
Misc. No. 6 (1909), 103—107. 


C.I.L. 


G G 
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(ii) THE TKANSMISSION OF INTELLIGENCE. 


(a) DESPATCHES. 

THE “ATALANTA/’ 


[1808; 6 O. Rob. 440.] 

Case.] In 1847, during wai* between Great Britain and Prance, 
the “ Atalanta/’ a neutral ship, was captured whilst on a voyage 
from Batavia to Bremen. It appeared that at the Isle of France, 
a French possession at which the vessel had previously called, 
a packet containing despatches from the local authorities to the 
French Minister of Marine had been taken on board. These 
despatches w^ero subsequently discovered by the captors con- 
cealed in a tea chest, which was itself deposited# in a trunk 
belonging to the second supercargo. In these circumstances 
botli ship and cargo were condemned, on the ground that the 
carrying of despatches for a belligerent by a neutral ship places 
the ship in the service of the former. 

Judgment.] Sir W. Scott, in his judgment, observed that he 
was not called upon to decide what might be the consequences 
■sf a simple ^transmission of despatches, for the reason tljat the 
present case was a fraudulent one. But even the simple carrying 
of despatches for the enemy was a service highly injurious to 
the other belligerent. And this was so, even though such de- 
spatches related to operations not strictly military, for the reason 
that even civil operations might have an important bearing on 
the issue of the w^ar. The consequences of the carriage of 
despatches w’^ere indeed far more serious than the carriage of 
contraband, for in them there might be conveyed the enfiro plan^: 
of campaign. After referring to the authorities the learned 
judge came to the conclusion that the carrying of despatches 
for the enemy warranted the confiscation of the vessel. It <vas 
true that in ordinary cases of contraband the ship incurred no 
penalty but loss of freight, but inasmuch as despatches carried 
no freight it would be ridioulouE? to treat the mere cohfiscation 
of the despatches themselves as sufficient penalty. Hence it was 
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necessary to resort to further measures, which could be no other 
than the confiscation of the ship. With respect to the liability of 
the cargo, it appeared in the present case that the offence was as 
much the act of those who were the agents of the cargo as of the 
master of the vessel; and for this reason the decree of condemna- 
tion must also extend to the cargo. 


According to the British practice, the carriage by a neutral vessel 
of enemy despatches relating directly or indirectly to the: operations of 
war, either with the privity of the master or other persons responsible 
for the action of the vessel or under circumstances of fraud or con- 
cealment, renders the vessel liable to condemnation; and this penalty 
will extend also to the cargo in a case where the latter belongs to- 
the same owners, or where there is evidence of complicity on the 
part of the owners or their agents. But the penalty will not attach 
in a case where the master was ignorant either of the fact that 
despatches were being Carried (a), or of their true character (b). 
Nor will ally liability be incurred by the carriage of despatchios 
from an enemy ambassador or consul in a neutral country to his 
Government (c); or even from the enemy Government to an ambas- 
sador or consul in a neutral country (d); for the reason that siidi 
despatches are necessary in the interests of the neutral and cannot 
be presumed to have a belligerent object. Nor, finally, would any 
such liability now be incurred by the carriage of despatches in the 
ordinary way of post; postal correspondence, whether found onboard 
neutral or enemy ships, being declared to be inviolable by the Hague 
Convention, No. 11 of 1907 (c). 


(b) MESSAGES AND SIGNALS. 

THE CASE OF THE HAIMUN.” 


[1904; Takahashi, 387 et seq, (/); Lawrence, War and Neutrality, 83 et soq,; 
Ilershey, 116 et neq.; Smith & Sibley, 82 et seq."] 

Case.] In 1904, during the Russo-Japanese war, the steamship 
“ Haimun,** flying the British flag, was chartered by a British 
war cori’aspondent, equipped with special apparatus, and thereafter 


(a) Unless this was due to want of 
caution: The Susan (6 C. Bob. 461, 


n.) 


b) The Hapid (Edw. 228). t 

c) The Caroline (6 C. Rob. 461). 


G G 


(d) The Maddison (Edw. 224). 

(e) Arts. 1, 2; and p. 174, supra. 
(/) Reproducing a discussion of this 

case contained in International Law 
Situations (1904), published by the 
U. S. Naval College. . 

2 ^ 
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employed, within the area of belligerent operations, for the pur- 
pose of procuring and forwarding information with respect to 
the war. This information was sent from the vessel by wireless 
telegraphy to a receiving station at Wei-ha-wei, and thence tele- 
graphed to The Times of London and The Neiv York Times over 
neutral cables. The correspondent in question was accredited to 
the Japanese headquarters and subject to all consequent restric- 
tions. The “ Haimun ** was at diflferent times visited and 
searched by the warships of each of the belligerents, and in 
particular by the Hussian cruiser Bayan,” which appears to 
have made a careful examination of the apparatus on board. The 
apparatus used was capable not only of sending messages, but also 
of intercepting messages sent by either belligerent; and, even 
though such messages would ordinarily be in cipher, the infor- 
mation so obtained might, if improperly used, have materially in- 
fluenced the conduct of hostilities (n). In these circumstances, on 
the 15th of April, an oflicial note was addressed by the Kussian 
Government both to Groat Britain, the United States, and other 
Powers, containing the following intimation: — “In case neutral 
vessels, having on board correspondents, who may communicate 
news to the enemy by means of improved apparatus not yet pro- 
_ vid ed for by the existing conventions, should be arrested off 
"Tfwan-tung, or within the zone of operations of the Eu^ian 
fleet, such correspondents shall be regarded as spies, and the 
vessels provided with such apparatus shall be seized as lawful 
prize.” Both Great Britain and the United States, howeVcr,» 
refused to accept this declaration as being in conformity with 
tJie existing law; and made a formal reser\’xition of their rights, 
in the event of their subjects or citizens being arrested or their 
vessels seized under this declaration. In the result, no further 
action was taken in the matter by Kussia. But Japan shortly 
afterwards forbad the “ Haimun ” to proceed north of a line drawn 
between Chofoo and Chemulpo. 

The claim to treat the transmission of such messages as espionage 
was clearly indefensible (b). Nor, by existing usage, cnuld excep- 
tion be taken to the transmission of wjreless messages from the high 

(flf) See Hall, 537. (5) Supm, p. 451 j but see also 
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seas to neutral territory and thence by ordinary channels to some 
other neutral destination; although in future naval wars the trans- 
mission of such messages from any point within the area of belli- 
gerent operations may conceivably be subjected to restrictions akin 
to those imposed in war on land (c?). But if it liad been shown that 
information gained by the interception of messages had been com- 
municated by those on board the Haimun directly to the enemy, this 
would have been a hostile act, which would have justified the con- 
demnation of both vessel and her apparatus (d). So, during the 
same war. the Industrie {e)^ a German vessel, was captured and 
condemned by the Japanese, on the ground that, although purporting 
to be engaged in collecting war news for a newspaper at Chefoo, she 
was really employed in watching the movements of the Japanese 
fleet and conveying military information in the interest of the enemy. 
The various questions that may arise, in war, in connection with the 
use of wireless telegraphy will be considered hereafter (/). 


(hi) feNLISTMENT IN THE ENEMY SERVICE. 
THE CASE OF THE “ aiJANG-HAM.” 

[1905; Takahashi, Cases, 735.] 

Case.] In 1905, during the Eusso- Japanese war, the “Quang- 
nam,” a steamship belonging to a French company, shipped, at 
Saigon, a cargo of spirits, which she subsequently delivered to 
the^Eussian squadron lying at Kamranh Bay. •After leaving 
. the latter place she proceeded nominally on a voyage to Manilla, 
without cargo, but in fact shaped her course between Formosa 
“ and the Pescadores, after which she ran into Hatto Channel, 
wher^ she was captured by a Japanese cruiser, and sent in for ad- 
judication. It appeared that the course pursued by the vessel 
was such as would enable those on board to obtain information 
both^as to the coastal defences of Japan and the movements of 
the Japanese fleet; whilst there was also evidence tliat she had 
been supplied at Saigon with coal from the Eussiaii depot. In 

view of these facts the vessel was condemned. 

• 

Judgment.] It was held by the Sasebo Prize Court, and 
afterwards by the Court of Appeal, that these facts went to show 


(o) Infra, p. 460. 
(ji) Infra, p. 457-8. 


(e) Takahashi, 732. 
(/) Infra, p. 459. 
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that the vessel had been chartered by the Russian Government, 
and that she had been employed in the enemy service, both in 
carrying supplies to his fleet and in reconnoitring on his behalf, 
all of which, according to the rules of international law, justified 
her condemnation. 

According to the British practice, which was here followed by 
the Japanese Courts, where a neutral vessel i>s chartered or 
exclusively employed by the enemy Government for service con- 
nected with the war, as for carrying coal or stores to its fleet, 
or is under the orders or control of that Government or its 
officers, both vessel and cargo will be liable to condemnation (a). 
Such a vessel will also remain liable to condemnation, even though 
the service on which she was immediately employed has come to an 
end, so long as it is shown that she still remains subservient to the, 
purposes of the belligerent (6). A neutral vessel which is in the 
service of the belligerent and under his orders and control, may, 
if found taking part in any military operations or in th^immediate 
vicinity of the enemy fleet, be sunk (o). 


THE SEIZURE OF ENEMY PERSONS ON NEUTRAL 

VESSELS. 

‘ THE CASE OF THE “TRENT.” 

[1862; Pari. Papers, vol. Ixii.; Wheaton (Dana), 641 et seq.] 

• 

Case.] In 1861, during the American civil war, the “Trent,”* 
a British mail steamer, was on a voyage from Havanna to JSbssau 
with mails and passengers. Amongst the passengers were Messrs. 
Mason and Slidell, who were proceeding as envoys from the 
Southern Confederacy to Great Britain and France. Whentabout 
nine miles from the (joast of Cuba, the “ Trent ” was boarded by 
the United States warship “San Jacinto”; and, notwithstanding 
the protest of the British commander, Messrs. Mason and Slide^ 
and their suite were taken out of the “ Trent ” and carried in the 

“San Jacinto” as prisoners to the United States. When these 

• 

(a) Seo TAtf (2 Acton, 119). p. and, as to the effect of non- 

( 5 ) The Carolina (4 C. Rob. 256). submission. The KowMnq (jaupretf 
(o) See the British Memorandum, p. 286). , ^ 
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facts became known, the British Government made a peremptory 
demand for the immediate release of the persons seized and for an 
apology for their capture. In view of this demand, in making 
which Great Britain had the support of other Powers (a), the 
United States Government undertook at onoe to release the 
prisoners, who wore soon after placed by ari’angement on board 
a British warship, and conveyed to Nassau, their original desti- 
nation. 


Controversy.] In the correspondence which ensued on this 
subject, the United States Government repudiated at the outset 
any claim of right to take noxious persons, whcither rebels, crimi- 
nals, or enemies, as such, from a neutral vessel on the high seas. 
It was contended, however, that Messrs. Mason and Slidell and 
, their desp^^tches were to be regarded as contraband of war, 
and on the same footing as naval and military persons (6); and 
that this being so, and the captain of the “San Jacinto’* 
having ascertained in the* course of visit and search that the 
“ Trent ” was carrying contraband, it was his right and duty to 
make thfj vessel prize and send her in for adjudication, although 
the fate of persons on board would require to Iw settle>d by 
diplomatic methods (c). At the same time it w^as admitted that 
the captain of the “San Jacinto,” in releasing theirossel, whether 
out of consideration for the passengers and mails or from want 
of force to bring in both vessels (d), had taken a step wdiieh made 
•the detention of Messrs. Mason and Slidell unjustifiable, and 
they ^would therefore bt5 lil)orated. In reply to this despatch 
the British Government (e) pointed out that the officer and charac- 
ter of the persons detaiiunl were not such as to make them 


• 

(a) iueluding France, Austria, 
Prussia, Italy, and Bussia. 

(ft) In support of this view refer- 
ence was made to Vattel, who allows 
that a belligerent may hinder his 
eltbmy ^'from sending ministers to 
solicit assistance ” ; and also to certain 
passages contained in the judgments 
in T/ie terrolino and The Orozemhoy as 
to which see infra, p. 466, n. (/)» 

{p) The difficulty as to this was 
that if the persons in question had 


really been on the footing of contra- 
band, the Courts would have had a 
rij^ht to deal with them which, ad- 
mittedly, was not the case. 

{d) The latter was apparently the 
true reason; the captain and crew of 
The Trent having in fact refused to 
assist in working the vessel, if cap- 
tured. 

{^) After the release, but in order 
to ^uard against being supposed to 
acquiesce in the American contention* 
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contraband, for tlie reason that neutral States had admittedly 
a right to maintain friendly relations in time of war with both 
belligerents, and that, in view of the recognition of the belli- 
gerency of the C^^onledoracy, neutrals must be deemed to have 
similar interest in tlio maintenance of communication with that 
body, and a constiquent right to carry its public agents, not 
having a military character, without any breach of neutrality (/); 
and, further, that no authority could be found giving counten- 
aneo to the proposition that persons and despatches, when in a 
neutral vessel and on a voyage to a neutral port, could ever be 
seized as contraband (^). 

Alike in its vindication of the right of neutrals to iiiaintaiii com- 
nmiiication with and even to (iarry the public agents of an acknow- 
ledged belligerent; and in its contention that the carriage by a neutral 
vessel even of enemy persons or despatches on a genuine neutral 
destination (xjuld not be treated as a carriage of contraVand (h), the 
British statement ap^jears to accord Avith the existing law (i). It was 
further recognized by both parties, that, under the law as it then 
obtained, a public vessel had no right to seize and remove noxious 
persons, whether eiieinies or rebels, found on board a neutral vessel; 
although at the present time the seizure and removal from neutral 
vessels of persons belonging to the armed forces of tlm enemy is, as 
we shall see, under certain circumstances sanctioned by Con- 
vention (J). 


• « 

(tknekal Notes, and Hostile Service - the decla- 

ration of London, 1909, cases of unneutral service are divided into 
two classes, according to the gravity of the acts charged. These, 
for the ])urpo8es of distinction, we may conveniently designate od 
“uiineutral” and “hostile” service respectively (m) . The first 
cover.s cases in which the service is only partial; as Avhere a deutral 
vessel is engaged to carry inililary persons or despatches concur- 
rently with other employment of an innocent character. In such 
cases the vessel in question is to be treated in the same manner as 


(/) It was also xjointod out that 
the dic-tiiin of Sir W. Scott in The 
Caroline (/??//»•«, pp. 461, n. (c), 456) 
had no reference to the case of an 
ambassador to a neutral State on 
board a neutral vessel; and that the 
case of The Orozembo (jsupra, p, 447) 
was altogether distinct as she was vir- 
tually found to have been engaged as 
an enemy transport. 


(< 7 ) See Letters of Historicus, 187 — 
198. 

(A) The contontiou in the case of 
the Trent that the object of the 
mission rendered the destination hos- 
tile was, on the face of it, untenable, 
(t) See Hall, 686. 
it) Iniray p. 468. • 

/m) Although the Declaration itself 
indudes both under Vaasiittanoe 
ho8iile. 
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a neutral vessel engaged in the carriage of contraband. In effect, 
she becomes liable to seizure, and on proof of guilt, to condem- 
nation; but she still retains her character as a neutral vessel, with 
the result that the Hag will cover enemy goods on l)oard, and that 
she cannot be destroyed except in circuiii-stances that will ordinarily 
justify the destruction of a neutral prize, and with the like con- 
sequences (w); whilst, as in cases of contraband, her liability will 
end with the completion of the service. The second covers cases 
where the employment or engagement in the enemy service is com- 
plete and exclusive; as whei’e a neutral vessel is (diartered for enemy 
transport or other similar service. In such cases the vessel in question 
is to be treated as an enemy vessel. In effect, she not only becomes 
liable to condemnation on proof of guilt, but her flag will no longer 
be deemed to cover the goods on board, which will be presumed* to 
bo enemy pi'oporty (o); whilst she may also bo destroyed under the 
same conditions as an enemy vessel (p). Nevertheless, oven in this 
case, the vessel will so far retain her neutral quality as to entitle 
her to aj)poal in that character k) the Inlernational Prize Court (q). 

(i.) TJmwi^nil Sfirwiair), — neutral vessel will be deemed to 
be guilty of “ uii neutral service ” in the sense and with the con- 
eequencx^s above described (s) in the following cases: (1) If she is 
on a voyage S|)ocially undertaken with a view to either (a) the trans- 
port of individual passengers who are embodied in the armed forces 
of the enemy (t), although this will not cover the case of persons 
who are moix>ly returning to the enemy country for the purpose of 

C jrforming the military service required of them under the doinestio 
w (u ) ; or (b) the transmission of intelligence in the interest of the 
enemy (a?). The meaning of “a voyage specially undertaken,’* 
appears to be that the service is not in the ordinary or usual course 
of thc^essers employment, as w'hcro she diverges from lier course, or 
touches at a port not usually called at, in order to fulfil it. But in 
either case the service, in order to involve the vessel in guilt, must be 
rendered knowingly, although it need not be an exclusive service (//). 
(2) If she is to the knowledge of the owner, the charterer, or the 
master, engaged in transporting either (a') a military detachment 
of the Aiomy; or (b) one or more persons wlio in the course of the 
voyage directly assist the operations of the enemy In this case 
knowledge of the nature of the servi (’0 would bo prosurniod if the 
pereons carried were in uniform, but otherwise it would be for the 
captor Jo prove this (a). In such cases proof of guilt will involve 
not only the vessel herself, but also any goods on hoaixl b-clonging 


(??) Jnfra, p. 486-7. 

(V) See the Declaration of London, 
ArtW9; supra^ p. 162. 

(^) Infra, p. 485. 

( 7 ) See H. C., No. 12 of 1907, 
Arts. 3, 4f and supra, p. 196. 

(r) Art. 46. • 

fj?) Supra, p. 456. 

(0 Art. 45. 


(u) See Report, Pearce lligginB, 
594.' 

(«) Art. 46. 

(y) See Report, Pearce Iliggiiui, 

594. 

(s) As by signalling; see Art. 46. 
(a) See Report, Pearce Higgins, 

595. 
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to the same owners, whilst the enemy persons may also be detained 
as prisoners of war (b). But here, as in other cases of partial 
service, the liability of the vessel will cease when the service has 
been discharged Nor will such a liability be incurred if the 
vessel is encountered at sea whilst still unaware of the outbreak of 
hostilities, or if after learning this the master had no opportunity 
of disembarking his passengers. But ignorance of the war cannot 
be set up if the vessel left an enemy port subsequently to the out- 
break of hostilities, or if she left a neutral port subsequently to their 
notification to the territorial Power, provided that this was made in 
sufficient time for the vessel to receive it (d). 

(ii.) Hostile Set'vice. — A neutral vessel will be deemed to be guilty 
of “hostile service,” in the sense and with the consequences above 
described (e), in the following cases: (1) If she takes any direct part 
in hostilities, in which case she will be subject to all incidental 
risks, and also to condemnation as enemy property if captuied. 
(2) If she is under the orders or control of an agent placed on 
board by the enemy Government, this being deemed to mark her 
subserviency to enemy purposes. (3) If she is in the ^exclusive em- 
ployment of the enemy Government, as where she is chartered for 
carrying coal to the enemy fleet. (4) If she is at the time of cap- 
ture, exclusively devoted to (a) the transport of enemy troops; or 
(b) the transmission of intelligence in the interest of the enemy (/); 
in both of which cases she will continue liable as long as the relation 
lasts, even though not actually engaged in such service at the time 
of capture (g) . Proof of guilt will here again entail not only the 
condemnation of the vessel, but also that of any caj'go on board 
belonging to the same owners (h). 

The Seizure mi Neutral Vessels of Persoiis belonging to the Armed 
Forces of the ^Jw=^^//.-NAccording to the British view of the cus- 
tomary law, which appears in the Trent correspondence to have been 
equally admitted by the United States, a belligerent warship had no 
right to remove enemy persons found on board a neutral vessel On the 
high sea, but only a right, in cases of reasonable suspicion, to send 
the vessel in for adjudication. And this may now probably be 
regarded as an accepted rule, subject only to certain qualifications 
set up by Convention. Of these the first is that set up by the Hague 
Convention, No. IQ of 1907, which, as we have seen, authorizes the 
seizure by a belligerent of enemy sick or wounded found «n board 
neutral hospital ships or merchant ships (i) . The second is contained ' 
in the Declaration of London, 1909, which provides that any individual 
embodied in the armed forces of the enemy who is found on board 
a neutral merchant vessel may be made prisoner of war, even thopgh 


(/>) See Keport, ibid, 595. 

(c) See Eeport, ibid. 594. 

id) Art. 45. 

ie) SuprUy p: 457. 

(/) Art. 46; infray p. 460. 

ig) See Beport, Fcaroe Higgins, 


596. 

(A) Art. 46. 

;«) Art. 12; although Gl'eat Britain 
*iias ratified the Convention under 
reserve of the Declaration already re- 
ferred to, p. 123, supra. 
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there be no ground for the capture of the vessel (it). This right, 
it will be seen, is confined to persons actually “embodied in the 
farmed forces of the enemy,” and would not extend to persons in civil 
employment, or merely on their way to take up military service. 
Nevertheless it constitutes a serious encroachment on the British posi- 
tion (Z) ; although not without some justification from the point of view 
of principle and convenience. From the former standpoint it may 
perhaps be justified on the ground that such persons are physically in 
the power of the belligerent and more noxious to him than contraband; 

- and, from the latter, on the ground that it will save neutral vessels, and 
especially large x)assonger steamers, which may have on board in- 
dividuals belonging to the armed forces of a belligerent, whose status 
was possibly unsuspe(jted, from the costly inconvenience of being 
taken before a Prize Court and there detained perhaps for a long 
period, as might conceivably happen under the customary law(w). 
But it would manifestly be an international delinquency of a 
serious kind for a belligerent to exercise the right except on 
clear proof of the military character of the person seized (w). 
In January, 1912, during the Turco-Italiaii war, the Manouba, a 
French mail steamer, was seized by an Italian cruiser, whilst on a 
voyage from Marseilles to Tunis, and sent into Cagliari. She had 
on board at the time a number of Turkish passengers, who claimed 
to be in the service of the Eed Crescent but were alleged by 
the captors to be combatant officers then on their way to the theatre 
of war. In the result, and on the protest of the Fi*onch Government, 
the vessel was released and the passengers in question handed 
over to the French consul, on the understanding that inquiry should 
be made into their true character and that if found to bo combatants 
they should be prevented from crossing the Tunisian frontier into 
Tripoli,* whilst the question of compensation for the seizure of the 
vessel >vas reserved. 

Questions arising in connection luith the Use of Wireless Tele- 
graphy— This invention, like that of aerial navigation (o), has 
given rise to a variety of new questions in international law, 
some of which still remain unsolved (oo). These include: (1) The 
question ®of the right of a belligerent to erect and use an in- 
stallation of this kind on neutral territory (p) . This, if at any 
time open to doubt, is now sot at rest by the Hague Conven- 
tion, Nejj 5 of 1907, which expressly forbids its exercise by a 
belligei'ent, or its allowance by neutrals (q). (2) The question of 

whether the use of wireless telegraphy in circumstances similar to 
those of the Haimun (r), can be accounted as espionage. As to this . 

Art. 47; »ttpra, p. 449. (oo) As to the rules formulated on 

(^)^B taken up in the Trent con- this subject in 1904 by the Institute 
troversy, supra, p. 456; and at the of International Law, see Annunire, 
Peace Conference, supra, p. 123. xxi. 327. 

(m) See Pari. Papers, Miso. No. 4 (p) As indeed occurred during the 

(1909), p. 98. • Russo-Japanese war; supra, p. 290, 

(n) Ibid, 98. n. (o). 

(p) As to which see vol. i. 106, (^) See Arts. 3, 4. 

n. (k). (r) SuprUf p. 451. y ' * 
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it has already been i)ointed out that the claim to- ti'eat the sending* of 
messages by war correspondents to neutral countries for public in- 
formation as espionage is altogether unwarrantable («). (3) The 

question of the liability incurred by the interception at sea of wire- 
less messages sent by one belligerent and their cjoinmunication to the 
other (t), or by the transmission of false messages. Such acts if 
done by the enemy Avould, of course, bo quite legitimate; and, if done 
openly, could not lawfully be treated as espionage (u). If done on a 
neutral private vessel they would amount to “ unneulral ” or “ hostile '' 
service, according to the nature of the employment, and would then 
involve the penalties attaching to those forms of service respec- 
tively (-w). If done on a neutral warship, they would constitute a 
breach of neutral duty, for which reparation and the punishment of 
the offenders might be demanded. (1) '^rhe (question of the 
use of wireless tolegrapii}’ by a neutral vessel for the ])urpose 
of communicating with a blockaded port in a matter affecting 
the operations of war. Such a proceeding would appear to constitute 
either a violation of the blo(!kade, or an act of “unneutral ” service, 
and would in an}^ case be a lawful ground for (jondomnation (;r). 
(5) Finally, there is the question of the right of ^jolligercnts to‘ 
prevent neutral private vessels, on the high seas but within the 
sphere of belligeront operations, from using such apparatus for the 
conveying of general news. As to this, no such right is so far estab- 
lished (f/), but the imposing of restrictions similar to those attaching 
to war cK)rrGspondonco on land would appear to be warrantable both 
by reason of the necessities of the case and in the light of existing 
analogies (-ar) . In effect, this would mean a right to e^xcludo such 
vessels from an area to be defined, although capable of variation by 
notice, except on condition of being licens(id and of operating under 
the directio^A and control of the belligerent granting the license. 


TH/iJ CAHm /yO ON BY NEVTHALS OF .1 TBADE 
CLOSED TO THEM IN PEACE, ^ 

THE “IMMANUEL.’’ 

[1799; 2 C. Rob. 186; Tudor, Leading (’ascs in iVraritiine i^I***] 


Case.] In 1799, during war between Great Britain and France, 
the “ Immanuel,” a Hamburg ship, w^as captui*ed by the British 

(s) See H. II. 29 ; and p. 452, Ibid, 

aupra. {y) Although in fact exercised by 

(<) For despite the use of cipher Japan in the case of the Haimun: 
much damaging information may be ^ supra, p. 452. 

gained. («) Supra, pp. 97, 106, 266, 269; 

(tt) Supra, p. 99. and Phillipson, Studies in Inter- 

(v) Supra, p. 457-8. national Law, 105 et seq. 
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whilst on a voyage from Hamburg to St, Domingo. She had^ 
however, touched in her voyage at Bordeaux, where she sold part 
of the goods brought from Hamburg and took on board a. 
quantity of pther goods for St. Domingo. Condemnation of 
both ship and cargo was sought by the captors on the ground 
that the vessel was in fact carrying on a trade between Franco* 
and one of her colonies. Various questions were raised in the 
course of the case, but the main issue was whether the engaging^ 
by neutrals ‘in a direct trade between the enemy country and 
its colonies was to be regarded as illegal and as a ground for con- 
fiscation. In the result the cargo taken in at Bordeaux was con- 
demned; but the vessel, in vioAV of the considerations referred to- 
in the judgment, was restored, although subject to loss of freight 
and expenses. 

Judgment.] Sir W. Scott, in his judgment, stated, in effect,, 
that on the breaking out of war neutrals had a right to carry on 
their accustomed trade, except trade to blockaded places or in con- 
traband articles, and subject to visit and search. But it was a 
very different thing for the neutral to engage in a trade not 
previously open to him, to which he had no title in time of peace, 
and which in fact ho could obtain in war by no other title than 
the success of one belligerent against tlie other and at the former's, 
expense. The colonial ti’ade was of such a character, it being 
in general confined to the motlicr country to which tlio colony 
Wonged; thus affording to the mother country at once a market 
for her own commodities and a supply of those furnished by the 
colony. 'The other belligerent, moreover, had a right to possess* 
himself of such colonics if ho could, and a superiority at sea and’ 
the cutting off of outside supplies helped him greatly to this end. 
Under eSch circumstances what right had a neutral, who had no. 
existing interest in such trade, to step in and prevent the exe- 
cution of the belligerent's purpose by sending supplies to and 
exp^ing products from such a colony? Neutrals had, in fact, 
no right to intrude into a commerce which had been uniformly 
closed agfiiinst them, and which was now forced open only by 
the pressure of the war. Moreever, even if such trade was legally 
opened up to neutrals during the war, the force of long-estab- 
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lished connection would still have the effect of preserving it for 
a long time to the mother country. It was upon these and other 
grounds that an instruotion had been issued for the purpose of 
preventing tl)e communication of neutrals with the colonies of 
the enemy; and this was, no doubt, intended to be carried into effect 
on the same footing as the prohibition enforced in the war of 1766. 
The importation by a neutral of the manufactures of the enemy 
into his own country and their subsequent export to an enemy 
colony, or the converse of this as regards colonial products, rested 
after all on a different footing; for in either of such oases the 
goods became a part of the stock of the neutral country, and only 
reached the enemy subject to proportionable disadvantage. It 
was true that variations of commercial policy often occurred in 
time of peace, but suoh measures differed from the present as ^ 
not being undertaken in relief of pressure resulting from the 
war. Hence in the present case, the goods shipped at Bordeaux, 
even though neutral property, must be treated jis subject to confis- 
cation, as being engaged in a direct trade between the enemy 
country and its colony. Nor was there any distinction between 
;an outward and a return voyage. But as regards the ship, this, 
■even though it belonged to the same owners as the cargo, would, 
in view of the fact that the case was one where a neuti’al might 
more easil^j, misapprehend the extent of his rights, and^.had to 
act, moreover, without notice of former decisions on the subject, 
be restored subject to a forfeiture of freight and expenses (a). 


The British practice with i-espect to the liability incurred by 
neutrals who engage in time of war in a trade closed to^thern in 
time of peace, has varied somewhat both as regards the attitude taken 
up by the Government (h) and the decisions of the Courts. Broadly, 
there are three forms of restriction that need to bo noticed: (1) The 
first is that which is commonly known as “the rule of the war o‘f ' 
1756 ” (c). During that war, France, finding herself unable by rea- 
son of British maritime superiority to maintain her trade with her 


(«) The illegality of such voyages 
was subsequently held by the I.<ords of 
Appeal to attach as strongly to the 
ship as to* the cargo: see Tha Yonge 
Thomas (3 C. Rob. 232, n.). An enu- 
meration of the leading cases on this- 
subject from Pritchara’s Admiralty 


Digest will be found in Phill. ili: 385* 
and an analysis of them in Hallcck, 
ii. 304, n. 

(5) In the instructions issued to 
«ibhe naval forces. 

(c) Although really older. 
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. colonies, which had hitherto been exclusively confined to French 
subjects and vessels, allowed the Dutch, who were then neutral, to 
carry on that trade under special licence, other neutrals being ex- 
cluded. In these circumstances the British Government maintained 
— and the Courts affirmed this view — that such a traxlo was illegal; 
with tliG result that Dutcli vessels so employed were seized and 
condeirined, together witJi their cargoes, on the ground that they had 
virtually become incorporated in the mercantile marine of the 
enemy ((i). The principle on wliich the Courts here proceeded was that 
where neutrals in time of war by special indiilgoiice engage in a purely 
national commerce from which they were previously excluded they 
necessarily become impressed with a hostile character. This rule 
. appears to be perfectljr legitimate in principle, and might rightly 
be enforced under similar conditions if these should re(!Ui’(>). The 
rule was not, liowever, enforced in the war witli France which liroke 
out in 1778; apparontl}’ on the ground that France had previously 
opened up her trade with the West Indian (iolonies to all neutrals; 
although this appears to have been done ordy iji antiedpation of the 
war, and althougli the monopoly was in fact re-cstablislied after 
tlie war had come to an end (/). 

( 2 ) In 1793 this restriction was carried somewhat further. During 
that war Franco again opened up her colonial trade, but on this 
occasion to all neutrals without distinction and without special 
licence. Groat Britain, nevertheless, maintained tliat where any 
trade which was previously a national monopoly was thrown open by 
a belligerent under pressure of the war, neutrals by engaging in it 
virtually intervened in the war in aid of one belligerent and to the 
prejudice of the other, with the result of rendering their vessels and 
property embarked in such trade liable to capture and confiscation. 
^This yule, which is sometimes designated “the rule , 9 ! 1793,” wasi 
enforced throughout the Eovolutionary wars. It was, in its extended 
form, applied <0 a parti(ipation by neutrals both in a previously 
exclusive colonial trade, for the reasons given in the judgment 
already referred I 0 (ir/) ; and in a previously exclusive coasting trade, 
on the ground of “ tlie elective accommodation ” which the carrying 
on of 'Such a trade, during his own disability, afforded to the 
enemy (h). Even as thus extended, the rule, although the subject 
of much controversy, appears to be legitimate in principle; for the 
reason that neutrals, by engaging in w^hat was previously purely 
*nationtJl trade thrown open only by reason of belligerent pressure, 


(rf) See Wheaton (Dana), 663 et 
scq.; Ilalleck, ii. 301 ei aeq,; Berena 
pucker (1 W. Bl. 313 ) ; Brymer v. 
Af0$na (1 H. Bl. 165); and, for an 
attempt to extend the restriction 
which was overruled by the Lords of 
Appeal, !P?ie Good ChHatian (Burrell, 
216). 

(e) Infra, p. 465-6. 

, (/) The ciroumstancos of this ro- 


taxation are referred to in the judg- 
ment in tho case of 2'/ic Bmanuel (1 
C. Rob. 296). 

(/ 7 ) Sec The Immanuel (2 C. Rob, 
186), p. 461-2, aupra, 

(h) The Emanuel (1 0. Rob. 296) ; 
The. WeUaart (1 C. Rob. 122); The 
Johanna Tholen (6 C. Rob. 72), al- 
though hero false papers were used. 
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and by carrying on in fact for one belligerent a trade which he can 
no longer carry on for himself, relieve him against the (3onsequences 
of war and thus identify themselves with him in interest (;l). Within 
these limits, and so long as confined to a direct colonial trade or a 
genuine coasting trade (A?), the rule has the approval of a consider- 
able body of juristic opinion (i). At the same time, even within these 
limits its international validity is not unquestioned; whilst oven 
under tht^ Ilriiisli practice it is not invariably enforcjod (m). So far 
as relates to the colonial trade, indeed, the question has lost much of 
its importamte, by reason of the fact that the cohinial trade has now 
been largely, although not universally (w), opened up to foreigners 
by States liaving colonial possessions. But so far as relates to the 
coasting trade, this, although now opened up by Great Britain (o), 
is still maintained as an exclusive trade by other Slates (p); and 
horo'the question of the international validity of the rule may still 
present itself for decision. Its extension by the “doctrine of con- 
tinuous voyages” will be dealt with hereafter (( 7 ). 

(3) Finally it needs to be remarked that, for a short time ('/-), 
similar restrictions were applied by Great Britain to the carrying on 
by neutrals of a trade between their own country and an enemy 
colony, and also of a trade between different ports of the enemy 
country even though with a cargo brought from a neutral country (. 9 ) . 
But such restrictions are now admitted to have been irregular, and 
arc not likely to be revived (/). 


General Notes. — The Bight of Neutrals to engage in a Trade 
chsed to them in Peace.-— The question of the general validity of 


(i) But Hcc Westlake, ii. 254. 

Ik) That is, a carrying of belli- 
gerent goods between belligerent 
ports, as distinct from a carrying of 
neutral goods to two or more belli- 
gerent ports in suceossion. 

Q) Both. British and American, and 
to a smaller extent Continental, see 
Hall, 634, n. Wheaton (Dana), 666, 
appears to oppose any oxtension be- 
yond the original limits. The opinion 
of Story, J., in its favour is cited in 
llalleck, ii. 308. On the question of 
practice, see infra, p. 465. 

(w) The British Manual of Naval 
Brize Law, 1888, expressly directed 
that the rule prohibiting neutral 
vessels from engaging in a trade 
closed to them in time of ^ peace 
should not be enforced excejit' under 
special instructions: see Art. 141, 
which also states that its operation 
would be interfered with by Art. 2 


of ^ the Declaration of Paris, as to 
whi(5h sec infra, p. 465. 

(n) So, trade between the U^nited 
States and Jicr over-sea dependencieii 
is confined to national vessels ; whilst a 
similar reservation is made bv France 
as regards trade between irrench and 
Algerian ports; and by Kussia as re- 
gards trade between her Baltic ports 
and yiadivostock. 

(o) 17 &, 18 Viet. c. 5; ar.d now. 
39 & 40 Viet. o. 36, ss. 140, 141. 

(p) As by the United States. 

(5-) 7'Ae William (5 C. llob. 385): 
p. 466. ^ 

(r) By instructions issued soon after 
the commencement of the war of IsTirs, 
but afterwards relaxed by the instruc- 
tions of 1794 and 1798: see Halleck, 
ii. 303 et seq. « 

/s) As distinct from a carrying of. 
enemy goods between enemy ports. 

(0 See Phill. iii. 383 et 8cq. 
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the rule which precludes neutrals from engaging in a trade closed 
to thorn in peace but opened to them on or after the outbreak of war, 
may still arise with respect to the coasting trade, which is even now 
often reserved to nationals, and the colonial trade, which is occasion- 
ally so reserved (w). Nor does its validity appear to be affected by 
Art. 2 of the Declaration of Paris (a?); for, if the rule is otherwise 
well-founded, it can scarcely be claimed that the protection of the 
neutral flag extends either to vessels which have really forfeited their 
claim to the neutral character by identifying themselves with the 
enemy (t/), or to goods found thereon which are engaged in an un- 
lawful tralfic {z). On the occasion of the Naval Conference, 1008-9, it 
was proposed that neutral vessels engaging wilh the sanction of the 
enemy Government in a trade opened to them after or within two 
anonths befoix3 the outbreak of war, should be Jiablo to bo treated as 
enemy vessels; but it was not found possible to r(3ach an^ agreement 
on the subject, and in the result tho question of liability in such 
cases was exprtjssly declared to bo outside tlie scope of the provisions 
of the Declaration dealing with enemy character (a). The question 
therefore remains an open one. On the one hand, the validity 
of the rulejiiay be suppoi-ted on tho grounds that for neutrals 
to engage in what was formerly a national and exclusive trafGc, 
opened up only under the pressure of war, is either an intervention 
in aid of that belligerent, or at any rate an incorporation of the 
vessels so engaged in the mercantile marine of the belligerents; 
that if neutrals have aoqnioseed in their own exclusion from such 
trade by one bclligoroni in time of peace their exclusion by the other 
belligerent in time of war leaves them in no worse iiosition; and 
that the rule itself, although questioned by some, has tho support of a 
large? body of juristic opinion (6) and tho sanction of a prepotent 
practice (c). On tho other hand, it is said that neutrals by engaging 
in sudi a trade do not do anything in prejudice of th?? other belli- 
gerent’s military Operations, which is tho only true ground of restric- 
tion (d); that neutrals are not eitlu?r privy to or responsible for the 
i^ascms wliicli may actuate tho belligerent in throwing open what was 
previously a national and exclusive trade; and that in engaging in 
what previously a reserved trade, neutrals merely (iarry to and 
from ports which are already open to them for other purposes (c). 


(u) Supray p. 464. 
ifli) Atihough this is sometimes con- 
tended: see stipray p. 464; Woolsey 
(1888), 349; Woatlako, ii. 255. 

(y) Any more than it would extend 
to neutral vessels engaging in hostile 
service; 8Uj)ray p. 458. 

flM^See Darby v. Thn Eratern (2 
Dali. 34). 

(d) Art. 57; and p. 466, infra, 

(5) Including that of Vattel (iii. 
o. 7, 8. Ill), who limits the neutral 

C.I.L, 


right to a continuance of their oua- 
tomary trade. See also p. 464, n. (1), 
aupra. 

(c) As a rule long enforced by 
Great Britain, and at present ac- 
cepted by three leading maritime 
Powers, including Germany: see Pari. 
Papers, Misc. No. 5 (1909), p. 2; 
7'Ae Montar a. Takahashi, 633. 
id) But see pp. 284, 385, aupra. 
(e) Hall, 634; Westlake, ii. 255. 


H H 
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Meanwhile, and until it is otherwise determined by Convention or 
by the International Prize Court, it will be open to States, such as 
Great Britain, to continue to enforce this rule within the limits and 
subject to the restrictions previously indicated (/) ; whilst it would, 
it is conceived, also bo open to such States to ratify the Declaration 
of London under reservation of the right to adhere to their own rules 
on this subject unless and until altered by common agreement (, 9 ). 


THE DOCTRINE OF CONTINUOUS VOYAGES'' {a). 
(i) AS APPLIED TO PEOHIBITEI) TRADE. 

THE “WILLIAM.** 

[1806; 5 C. Rob. 385.] 

base.] In 1800, during war between Groat Britain and Spain, 
the “William,** a neutral vessel under the American ^llag, shipped 
at La Guayra ( 6 ) a cargo of cocoa, the property of her owners, 
which was carried to Marblehead in the United States. There the 
cargo was landed, entered at the customs house, and a bond given 
for the payment of duties, whilst some slight repairs wore also 
effected. Thereafter the vessel took on board the greater part 
of her former cargo, with some additions, and sailed for Bilbao, 
in Spain. In the course of the voyage she was captured by the 
Bi'itish, and sent in for adjudication on the ground of being 
engaged in a direct trade between Spain and her colonies, in viola- 
tion of the rule of war of 1756 (c). In the Court below the ship 
and some part of the cargo were restored, but the cargo which 
- had been brought from La Guayra was (d) condemned. On appeal 
this decree was confirmed by the Lords Commissioners of Appeal 
in Prize Cases. 

a 

Judgment.] Sir ‘W. Grant, in delivering the judgment of thh 
Court of Appeal, oheerved that the qaestion for decision vm 

(f) Suprtty p. 468-4. Memorandum speaks, perhaps ri^.ore 

\g) For although the Declaration appropriately, of “ the aoctrine5)^ the 
cannot be signed under reservation of continuous voyage.” 

5 articular provisions, Art. 67 merely (5) Then a Spanish colonial port, 

eclares the rule to be outside its (u) Supra, p. 462. ' ' 

■ scope. ^ (<0 After further proof on the 

(a) This is the term common^ used question of genuine importation. 

• An the t^t books, altiiough the British 
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whether the cargo shipped at La Guayra was to be considered 
as proceeding directly from that port to Spain, within the mean- 
ing of the Instructions, which prohibited a direct trade between 
a hostile colony and its mother country (e). The mere touching 
at a neutral port and the unloeding of the cargo there, even 
though accompanied by the payment of duties, did not neces- 
sarily amount toi the termination of one voyage and the commenoe- 
ment of another ; for such a proceeding might be wholly 
unconnected with any purpose of importation into the place 
whore it occurred. It might, indeed, be done for the very purpose 
of making it appear that the voyage had begun at some otlier 
place than that of the original loading. In such a case the real 
voyage would still be from the place of the original shipment, 
notwithstanding the attempt to give it an‘ appearance of having 
begun fron^ a different place. The real test was whether there 
was a genuine importation into the neutral country. In the 
present case it appeared that, although a sum of $1,239 had been 
paid or secured as duties of customs, a refund of $1,211 had been 
obtained on reshipment; and also that the owners had neither 
tried nor meant to sell the cargo in question in the American 
maj'ket. Nor would the continuity of the voyage have been 
broken even if there had been, as was alleged, an original intention 
to se^l at Marblehead, if this purpose had in facU been subse- ;; 
quently abandoned ; for an intention to import was far from 
being equivalent to an importation. An examination of the 
aase^(/) served to show that the payment of duties had never 
been adopted as an absolute test of genuine importation ; and 
that th8 payment of a slight duty, as in the present case, would 
not tend .to establish the hom fides of an importation in the same 
degree as the payment of a heavy duty. For these reasons the 
sentence of condemnation must be affirmed. 


The “doctrine of continuous voyages” consists in treating an 
iuifenture which involves the carriage of goods in the first instance 
to ^neutral port and thence to some ulterior and hostile desti- 
nation, as being, for certain purposes, only one transportation, 

• 

(e) Supra, p. 463. • importation; including The 

(/) Oases touching on the pay- Th**. Polly, The Mercury, The Eagle. 

inent of duty as a test of bond fide and The Freeport. 

. H H 2 
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i¥ith all the oonsequences that would attach if the neutral port 
had not been interposed (^). This doctrine was first applied 
by the British Courts to cases of prohibited trade, and especially, 
to trade proliibited under the rule of the war of 1756. The efiect of 
the British instructions (h) being to prohibit any trade dii^ect between 
the enemy colonies and motlier country, neutrals sought to evade 
this restriction by touching at a neutral port and there landing 
cargo and paying or purporting to pay dues, subsequently reship- 
ping the original cargo, often with some additions, and thereafter 
proceeding to some destination in the enemy country. In such cir- 
cumstances, liowever, the British Courts held that me voyage must 
be treated as a continuous one, only oolourably interrupted, and that 
the penalty Avould take effect. But tliis was not held to apply where 
it could be shown that there had been a genuine importation of the 
goods into the neutral couutry, even though a part of the same goods 
miglit have been carried by the ship on lior subsequent voyage (0. 
In such cases, thei-ofore, the crucial question was whetheri there 
had been a genuine submission of the goods to the neutral market. 
It is material to notice, liowever, that according to the earlier deci- 
sions the doctrine was only held to apply where the second stage 
of tlie journey had been entered on, and where the carriage was 
continued by the same ship (7); conditions not observed in the later 
applications of this doctrine. 

The same doctrine was also applied to cases of trading with 
the enemy. So, in the case of the Jonge Pieter (4 C. Rob. 
79), it was hold, under tho rule prohibiting trade with tho 
enemy, that British goods consigned immediately to a neutral 
port but intended to be forwarded thence to an enemy port 
were liable to condemnation, such trading being equally illegal 
even tliougii i^ircuitous. ^J^his, it will bo seen, involves an ox^nsion 
of the original rule, in so far as it was applied to a case whei*© 
fresh means of transporlcrtion wore employed, thus giving rise to the 
“doctrine of continuous transport,” as distinct from that of the “con- 
tinuous voyage ”(Z). In the case of the Mashona (10 Cape Times 
L. R. 163), a British vessel was arrested, during the South African 
war, whilst on a voyage from New York to various South ( African 
ports, including the neutral port of Delagoa Bay, and condemnation 
both of the vessel and coi*tain parts of the cargo was sought on the 
ground of trading with tlic enemy; it being alleged, as was indeed the 
fact, tliat such cargo was intended to be sent on from Delagoa Bay 
to persons or firms domiciled in the territory of the enemy. In the 


(<7) the British Memorandum, 
p. 7—8. 

{Ki Those referred to in the prin- 
cipal case were issuod in 1793: see p. 
463, mpra, 

(0 The Polly C. Rob. 361); The 
Maria (6 C. Rob. 365). 

(7) Save ill the case of Th*? Thorny rin 
(Edw. 17), where it was held that a 


transportation of goods from one 
enemy port to another, in contraven- 
tion of an Order in Council o£*¥607y 
was not broken by a sale and tran- 
shipment, which was in fact collusive,, 
at a neutral port. * 

• (?) See also The Matchless (1 Hagg. . 
97); and The Eliza Ann (1 Hagg. 
267). 
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result the vessel was released on the ground that the conduct of those 
responsible for her had been such as to exemjvt her from liability ( w) ; 
but as to the goods, it was held that the sending of British goods to a 
neutral port with intent that they should afterwards be sent on, 
even by land transport., to the enemy country, clearly fell within 
the rule against trading with the enemy, and hence that all cargo 
consigned to persons domiciled there must be condemned' (w). 


(ii) AS APPLIED TO BREACH OF BLOCKADE. 

THE ‘‘SPRINGBOK/^ 

[1863; 5 Wall. 1; 1871; Moore, Int. Arb. iv. 3928. J 


Case.] During the American civil war, the “Springbok,'* a 
British vessel, was on a voyage from London to Nassau, with a 
cargo of goods consisting partly of contraband. Before arriving 
at Nassau she was captured by a United States cruiser and sent in 
for adjudication, on the ground of having intended a violation of 
the blockade of the coasts of the Confederacy. In the District 
( ourt bolli vessel and cargo were condemned; but on appeal to the 
Supreme Court the decree of oondomnation was reversed as to 
the vessel, although confirmed as to the cargo. 

• • 

Judgment.] The judgment of the Supreme Court was 
delivered by the Chief Justice. With respect to the ship, it was 
* observed that the Court had already laid down in the case of the 
Bermj/da (3 Wall. 514), that where goods ultimately destined 
for a belligerent port were being conveyed between two neutral 
ports by a neutral ship, under a charter made in good faith for 
that yoyage, and without any fraudulent connection of the owners 


(m) That is, in makinpr full ^s- 
closure to the authorities; implica- 
tion from the majority judgment being 
tl i4 the ship would otherwise have 
been liable; whilst, in the opinion of 
Jjawrence, J., she was liable in any 
case; see p. 77, m^pra, 

(n) See also J. S. C. L. (N. 8,\iL 
326. In fact, however, it would ap- 
pear that such goods were already 


liable as enemy property, irrespective 
of the question of destination, tor the 
reason that property found on the 
sea and not covered by the neutral 
flag, is liable, whether proceeding to 
or from the enemy country, so long as 
it is shown to be vested in the enen^; 
a fact which is touched on in the judg- 
ment of De Villiers, C. J. 
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with the ulterior destination of the goods, the ship, although liable 
to seizure with a view to the confiscation of the goods, was not 
hei^Bclf liable to condemnation. In the opinion of the Court the 
case of the “ Springbok fairly came within tliis rule; her papers 
being regulai* and genuine, and the OAvners neutral and having no 
interest in the cargo or proved knowledge of tho destination of tlie 
goods. With respect to the cargo, however, it appeared that no 
consignees were named and that it was made deliverable to order. 
Moreover, the nature of the contents of more than two-thirds of 
the packages on board had been concealed. A small part of the 
cargo consisted of arms and munitions of war ; another part of 
articles useful alike in peace or war ; whilst the rest, although 
innocent, belonged to the same owners. But whether contraband 
or not it was liable if destined for a blockaded port. It Was 
evident from the ship’s papers and other documentary evidence 
that the cargo was not intended for Nassau, but Avas intended to 
be transhipped there ; whilst, in view of the evidence, the Court 
entertained no doubt that the cargo was intended to be carried on . 
in A^olation of the blockade of tho ports of the rebel States, 
and that it had been shipped with that intention. The voyage 
was therefore, both in law and according to the intent of the 
parties, but one voyage — ^from London to the blockaded ports — and 
the cargo wasjiable to be captured during any part of that voyage. 
For these reasons the condemnation would be reversed' with respect 
to the ship, although without costs or damages ; but affirmed 
with respect to the cargo. 

Award of Commission.] This decision, although not tfie sub- 
ject of any official protest (a), gave rise to much di8sati8fa,ction; 
provoking, indeed, a remarkable expression of criticism and protest 
on the part both of foreign and British jurists (6). At a later ^ 
time, also, it formed the subject of a claim before the British and 
American Claims Commission (o). But in the result a claim for 

It 

(а) Indeed, it was afterwards stated time Prize Commission nominat^'fy 

in answer to a petition of the cargo- the Institute of International Law, 
owners that H. M. Government would cited in Moore, Digest, vii. ,731; and 
not be justified in making any claim tlm opinion of Bluntschli, ibid, 738. 
for compensation. Appointed under the Treaty of 

(б) See the opinion of the Mari- 1871, »tipray p. 324-5. 
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the value of the cargo, with costs and damages, was unanimously 
rejected; although a claim for losses arising out of the detention 
of the ship, with costs and expenses, was allowed, and an award of 
$5,065 made in respect thereof (^?). 


Of all the coses decided by the United States Courts in relation to 
the “ doctrine of continuous voyages ” (e) that of the Springbok 
has probably been most widely discussed and criticized (/). And 
although the decision itself cannot, having regard to tlie circum- 
stances under which it was given (g) and its lack of preciseness (A), 
be said to have any claim to authority, and altliough the “ doctrine of 
continuous voyages” is scarcely likely to bo applied in the future 
to cases of blockade, yet it servos to illustrate the extreme point to 
which that doctrine was once carried and its relative position under 
tlie existing law. 

During the American civil war a considerable traflSc, both in 
blockade-riiiiniiig and contraband, was carried on by British vessels, 
These vessels sailed in the first instance for Nassau, or some 
other neutral port in tlie vicinity of the coasts of the Soutliern 
Confederacy Vf), and there either made a new start for a Confederate 
port, or else transhipped their cargoes witli a view to their being 
carried on by other vessels; seeking in this way to secure immunity, 
at any rah? during the voyage from the port of shipment to the 
neutral |)ort. It was in those circumstances that the United States 
Courts apj)lic(l tlie doctrine in question to cases of blockade 
and contraband ; holding that if goods of any kind were in- 
tended to be carried on to a blockaded port, whether by the same 
or by any other vessel, or if goods of a contraband diaraeter wore 
inte^ed to be sent on to tlie rebel territory, whetliet by the samie 
or by any other instrument of transport, they were subject to seizure 
and "condemnation; and that condemnation would, moreover, extend 
^alscto the vessel in cases where privity could bo shown or reasonably 
presumed on the j^art of the owners (k) . Some apiilications of this 
doctrine, although novel at the time, appear, from our present stand- 
point, ^to have been legitimate, but others were quite indefensible; 
whilst throughout both law and facts appear to have been strained 
against British owners (Z). 


(if) Apparently in resport of tho 
detention of the vessel from the time 
of the decree of tho District Court to 
her final discharge. 

(r) S'uprft^ p. 468. 

For a summary of criticisms, 
sco' Moore, Digest, vii. § 1261. 

(^) It was the decision of a bare 
majority and against the opinion of 
the members of the Court who wgre 
most skilled in this brancli of the law. 
(A) It does not, for instance, even 


designate the port where blockade was 
to be violated. 

(0 Such as Cardcna.s or Matamoras. 

(k) The principal eases are The 
Bermuda (3 Wall. 515); The Stephen 
Hart (3 Wall. 559) ; The. Springbok (6 
Wall. 1); and The Peterhoff (6 Wall. 
28). 

(t) As was, indeed, later admitted; 
see the remarks of Nelson, J., in 1873, 
quoted by Hall, 669 ef seq. 
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In theso decisions questions of blockade-running and contraband 
carriage are largely intermingled. The decision in tlie Springbok 
was, as we have seen, generally reprobated, and — apart altogether 
from the provisions now embodied in the Declaration of London (m) 
— ^would not be folloAved by the British Courts (w) or, seemingly, even 
by those of the United States (o). Hence we may take it that 
in cases of blockade, even under the customary law, no ship 
on a genuine destination to a neutral or open port would now be 
condemned under the “doctrine of continuous voyages”; and, 
further, that no cargo on board her would now be held liable under 
the “ doctrine of continuous transport,” for the reason that blockade 
is essentially a question of the ship, and not of the cargo except 
as connected with the ship (p). Nevertheless, it would still bo open 
to a captor to show that the ostensible destination of a vessel to a 
neutral or open port was not genuine, and that her actual destination 
was to a blockaded port (q). 


(iii) AS APPLIED TO CONTRABANb. 

the “ PETERHOFF.” 

[1866; Supra, p. 420; Mooro, Digast of International Law, vol. vii. §1260.] 


During the American civil war, the “doctrine of continuous 
voyages” — or, as it is sometimes termed in this connection, the 
“doctrine of continuous transport ” (a) - was applied also to the 
carriage of cqntraband. In the case of tJio Stephen Kart (3 JVall. 
559), a British vessel carrying contraband, but bound for the 
neutral port of Cardenas, was condemned, together with her 
cargo, on the ground that the contraband was intended to be carried 
on to enemy territory either by the same, or by some other vessel.* 
In the case of the Bermuda (3 Wall. 514), a British vessel bound 
for Nassau with contraband was similarly treated (b). But tlie most 
authentic exposition of the doctrine is probably that contained in 
the case of the Peterhoff. This, as wo have seen, proceeded solely 


(w) See Art. 9; p. 477, infra, 

(n) There is some authority in Eng- 
lish law to the effect that where a 
vessel immediately destined for an 
open port is shown to be ultimately 
destined for a blockaded port, she will 
be treated as having an illegal destina- 
tion throughout the voyage, unless 
this is sliown to have been abandoned ; 
but there is no direct decision to this 
effect, and the alleged rule has now 
been officially repudiated : see the 
British Memorandum, p. 8. 


(o) See Moore, Digest, vii.*^ 729. 

(p) See The Jonge Pintnr (4 C. Rob. 
79); The. Ocean (3 C. Rob. 297); The 
Stert (4 C. Rob. 65L 

(v) See Manual of Naval Prize Law, 
Art. 134. ( 

(a) See Oppenheim, ii. 500. 

(b) In both these cases, however, 
the Court proceeded also on the 
ground of the goods being enbmy pro- 
perty and on the ground of a pre- 
sume intention to break blockade. 
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on the queation of contraband (c). In effect, the judgment decided 
that goods in the nature of contraband, whether ''absolute ” or "con- 
ditional,'' oven though immediately bound for a neutral port, were 
subject to capture and condemnation if it could bo shown, in tlie 
former case, that they were intended to be carried on, even though 
by a different method of transport or overland, to the enemy terri- 
tory; or, in the latter, that they were to be so transported on an 
ultimate destination for naval or military use (d). 

In the British Courts there is no reported case in which the " doc- 
trine of continuous voyages” is applied in specific terms to the 
carriage of contraband. In Hobbs v. Henning (34 L. J. C. P. 117) 
— an action on a policy of insurance on a part of the cargo of the 
Peterhoff, in which the issue was whether such cargo was to be 
regarded as contraband carried without tlic knowledge of the insurer 
and in derogafioii of the policy -it was hold in effect that goods 
consigned to a neutral port, even though of a character likely to be of 
use in war, and even though tlio owner might have expected that they 
would bo sent on to belligerent territory (c), could not, on an allega- 
tion of mental process only, be regarded as contraband. But in the 
subsequent dUse of Seymour v. The London and Promnomt Marine 
Insurance Association (41 L. J. C. P. 193; 42 L. J. C. P. Ill, n.) 

-which was also an action on a i)olioy of insurance on a part pf 
the cargo of the Peterhoff, although in this case the policy was 
subject to an oxi)ress warranty against contraband— it was held that 
ill the circumstances of the case the goods must be regarded as 
(‘ontraband, and the j)olicy as invalidated by their shipment. With 
respect to official pracitico, the doctrine of (jontinuous voyages in its 
application to contraband was not recognized by the Admiralty 
Manual of Naval Prize Law(/). But as against this, the fact that 
no pj^test was made by the British Government agaiijst the Ameri- 
(;an decisions, and the attitude subsequently taken up by it in the 
Bundesrath controversy, serve to show that this doctrine has now 
been • officially accepied (g) . 


COWTEOVERSY BETWEEN ©BEAT BRITAIN AND GERMANY 
WITH RESPECT TO THE “ BUNDESRATH " AND OTHER 
• VESSELS. 

[1899; Pari. Papers (1900), Africa, No. 1; Moore, Dip'ost of International 
Law, vii. § 1262.] 

^se.] In December, 1899, during the South African war, the 
^Noundesrath,’’ a German mail ptealner, whilst on a voyage to 

(o) 8^pra, p. 420. pose; the question of liability in this 

(d) Supra, p. 422. • case being loft open. 

(ej So long as bo was not a party to (/) See Art. 72 ; and p. 475, infra, 
any actual arrangements for that pur- (y) Ibid, 
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Lorenzo Marquee, in Delagoa Bay, was arrested by a British 
cruiser, and brought into Durban on suspicion of carrying contra- 
band ultimately destined for the enemy territory. She also had 
on board a number of Dutch, German, and Austrian passengers 
who were believed to be officers and intending combatants. On 
application to the Prize Court her mails were released and sent on 
by another vessel. After search no contraband was found, and both 
vessel and cargo were discharged after a detention of some twenty- 
‘ one days. In January, 1900, the ‘‘Herzog,” another German 
steamer, bound for the same port, was arrested and brought into 
Durban on a similar charge. She, too, had amongst her passen- 
gers a number of Dutch and German medical and other officers 
and nurses. The British Government, however, ordered her 
to be released unless it. was found that she had on board 
guns or ammunition or provisions “destined for the enemy 
Government and intended for or specially adapted* for the use 
of troops.” In the result the vessel was released after three 
days’ detention. AlK)ut the same time the “General,” another 
Gorman steamer, was detained at Aden on a similar charge; but, 
after an exhaustive search, involving the removal of a large 
part of her cai’go, this vessel also was released, after six days’ 
detention. 

Controversy.] The German Government had moanwhile 
entered its protest against these seizures ; basing this in part on 
the assurance that no contraband was carried (a), and in part oq 
freedom of trade between neutrals (b). Upon the release of the 
vessels the British Government, after expressing its regeot for 
what had occurred, admitted in principle its obligation to make 
compensation, and offered to submit the question to arbitration 
should an agreement by other means be found impracticalfie. It 
also issued instructions to .prevent the stopping and searching 
of vessels at Aden or at any point equally or more distant from 
the seat of war. Finally, it agreed provisionally, and until other 
arrangements should bo made, that German mail steamers sh^ld 
not be searched “ on suspicion only.” ^ 

ti- 

(«) Ab in the case of The Bundes- (fi) As in the case of The General, 
^i-^rath. 
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In the discussion that ensued with reference to the legality of 
these proceedings, the German Government contended, in effect, 
that the arrest of the vessels was altogether unjustifiable for the 
reason that, no matter what might have been on board, “ there couU 
be no question of contraband of war,” since, according to recog- 
nized principles of international law, there cannot be contraband 
of war in trade between neutral ports. It was added that this 
had been recognized by the British Government itself in its pro- 
test against the decision in the case of tlie Springbok,” and 
was also recognized in the Admiralty Manual of Naval Prize 
Law (c) . In reply, the British Government pointed out that 
the “Springbok” decision had not been the subject of any 
official protest on its part { 3 ) ; that the directions contained in 
the Manual, although sufficient for wars waged in the past, were 
quite inapplicable to the war then prococdiiig with an inland 
State whoso* only communication with the sea was over a few 
miles of railway to a neutral port ; tliat the regulation referred 
to — viz., “that the destination of the vessel is conclusive as to the 
destination of the goods on board” — could not apply to contra- 
band of war, if such contraband was at the time of seizure 
intended to be delivered to an agent of the enemy at a neutral 
port, oj- was in fact destined for the enemy’s country; and 
finally, tliat the true view was believed to be as stated by Pro- 
fessor Bluntschli, that “if ship or goods are sent to the destina- 
tion of a neuti’al port only the better to come to the aid of the 
gnemy, there will be contraband of* war, and confiscation will be 
justitiod” (e). In the result, an arrangement was come to, and 
compensation paid for the detention of the vessels (/ ,' . 

This case servos at once to mark the official acoeptiinco of the 
“dootiiiio of continuous voyages ” in i-clation to contraband by Groat 
Britain, and to illustrate the conflict of opinion and practice that 
prevailed on this subject under the customary law. Incident alljj 
also it illustrates several other points, such as the non -exemption 
oLmail steamers from visit and search (^), the voluntary limita- 
tiWii'^y a belligerent of the area of visit and search, and the liability 

(c) Se^ Art. 72. (/) See also L. Q. K. xvii. 12; xvii. 

\d) 8upr<t, p. 470, and n. (a). ^ 193. 

{e) Droit International CodifiS, (3. (y) Except as a matter of grace 

1874, 813. or arrangement. 
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of a belligerent toi make compensation for ari-ests made without 
reasonable cause (h). On the main issue, the British contention as 
regards the application of the doctrine in question to absolute, con- 
traband generally, and to conditional contraband in the special cir- 
cumstances of the war, appears to be borne out by the agreement 
which was subsequently arrived at on this subject by the Naval 
Conference of 1908-9 (i). 

The “doctrine of continuous voyages,*’ altliough commonly re- 
probated by European publicists, is nevertheless approved, in its 
application to contraband, by some Continental writers of autho- 
rity (fc) ; whilst it has on some occasions also been applied 
in practice. So, in 1854, during war between Franco and 
Russia, the Frau Anna Houwina, a Hanoverian ship, which had 
been captuTOd by a French cruiser whilst on a voyage from 
Lisbon to Hamburg with a cargo of saltpetre, was condemned by; 
the French Courts, on the ground that the cargo was contraband and 
was really intended to be transported to Russian territory (Z). The 
doctrine was, again, judicially adopted by the Italian Prize Courts 
in the case of the Doelwyclc, a Dutch vessel captured by an Italian 
cruiser in 1896, during war between Italy and Abyssinia, and sent 
in for adjudication on the ground of carrying contraband. It 
appeared that tlie vessel had on board at the time a cargo of 
arms and ammunition, which although immediately j^roceeding to 
Djiboutil, a neutral port, was really intended to be carried thence 
into Abyssinia for the use of the armed forces of the enemy. In 
these 'circumstaiic.es tlie Italian Court pronounced both vessel and 
cargo to. be liable to condemnation; although it; refrained from 
passing that sentence on the ground that peace had meanwhile been 
restored (m). During the Russo-Japanese war no decision appears 
to have been^ given under this doctrine (^^) . Such appears tp have 
been the position occupied by this doctrine under the customary 
law prior to the Declaration of London. 


General Notes.— T he "Doctrine of Co^itinuous Voyages (i ) 

applied to Cases of ProhibUed Trade . — Although the “doctrine of 
continuous voyages” has now been affirmed in coi4;aiu cases by 


(A) Although in two of the cases, at 
any rate, there seems to have been 
reasonable ground for suspicion. As 
to the growing power of neutral States 
in restraint or belligerent interference 
with their trade: see Barclay, Prob- 
lems, 107. 

(0 See p. 477, infra. 

(k) See Oppenheim, ii. 504 et seq. 

(0 Calvo, 4th od. p. 2767. Amongst 
the facts relied on was the proof of an 
extensive trade in contraband between 
Hamburg and Riga. 


(w) This being, however, fonly as, 
of grace, and not as of right: see 
Oppenheim, ii. 556. In Buys v. The 
Royal Exchange Assurance Corpora-' 
tion (1897, 2 Q. B. 135) it was held, 
in an action on a policy of insur^oe 
on this vessel, which coverodl^^ar 
risks, that the release of die vessel 
after action brought did not disentitle 
the assured to recover as for a total 
loss, on a prior notice of abandon- 
ment. 

(n) Although raised, somewhat in- 
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the Declaration of London, its application in other cases is still 
loft to the operation of tiie earlier law. There were, as we have 
seen, three classes of cases in which it was previously applied — 
(1) cases of prohibited trade; (2) cases of blockade; and (3) cases 
of contraband . With respect to cases of prohibited tr^e, the validity; 
of the rule, which excludes neutrals from participating in war in a 
trade closed to them in time of peace, still remains open to ques- 
tion (o); but if, as has been suggested, that rule is to be regarded as 
valid and subsisting, then it would seem that <he “doctrine of continu- 
ous voyages “ must also be deemed to apply, although subject pro- 
bably to the limitations which attached to it under the original British 
practice (p). It would appear also to bo equally applicable to viola- 
tions of the rule against trading with the oiKuny, which, although 
a rule of municipal Law, msiy under the Briiish and American practice 
affect foreigners who are domiciled within belligerent territory. 

(ii.) Cases of Blockade . — With respect to breach of blockade, the 
Declaration of London now provides that whatever may be the 
ulterior destination of a vessel or of her cargo, she cannot be cap- 
tured if at tire moment she is on her way to a non-blockaded port (</). 
As between Sie signatories, therefore, and when a broach of blockade 
is in question, it is the immediate destination of the vessel alone, 
and not any ulterior destination of the cargo, that must bo looked 
to. And although it would still bo open to a captor (r) to prove 
that the alleged destination of a vessel to a neutral or open port was 
merely simulated (s), yet under the Declaration o,f London such a 
seizure could only be ellectcd within the “ area of operations “ or 
on a pursuit commenced therefrom (^). 

(iii.) Cases of Contraband . — With respect to contraband, the 
Decli»ration provides (hat “absolute contraband” shall be liable to 
caj)ture if it is shown to be destined to territory belonging to or 
occupied by the enemy or to his armed forces; it being immaterial 
in (Jiis case Avheiher the carriage of the goods is direct, or entails 
•franshipmeiit or even a subsequent transport by land (u). In (he 
case of “absolute contraband,” therefore, the “doctrine of continuous 
voyage ” will still apply, if it can bo shown that the goods are to 
be carried on in the same vessel; and (he “doctrine of (xintinuous 
transport,” if it can be shown that they are to bo carried on by other 
means of transport, either to the eneiny tcu-ritory or to his armed 
forceif(cr). And although the ship’s papers are in general to be 

with the like consequences: sec p. 410, 
8i4pra, 

(si) See Report, Pearce Higgins, 
581. 

(0 Supra, p. 418. 

(«) Art. 39. 

(rr) See Report, Pearce Higgins, 
586; and as to the criteria of destina- 
tion, Art. 31, and p. 441, supra. 


appropriately, in the ease of The 
Siahan (Takahashi, 742) ; this being 
a case of an abandoned inten- 
tion to break bJockade. 

(o) Supra, p. 465. 

Cp) S^pra, p. 468. 

(y) Art. 19; p. 419, supra. 

(r) As under the customary law dhd 
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taken as conclusive proof of the voyage on which she is engaged, 
jet this is, as we have seen, subject to exceptio.n in a case where 
the facts show the papers to be f^Use (y). But “conditional con- 
traband” is not to be liable to capture except Avhen found on 
board a vessel whi(;h is itself bound either for territory bolong- 
ting to or occupied by the enem}^ or for his armed forces, and 
when it is not to be discharged at an intervening neutral port (e), 
and subject in any case to proof of an intended military use (a). 
And here, again, the ship’s papers are to be taken as con- 
clusive both as to the voyage of the vessel, and the place of dis- 
charge of the goods, unless the facts show them to be false (&). 
The only exception to this general immunity of “conditional con- 
traband” when on a genuine neutral destination — and the only 
instance, therefore, in which the “ doctrine of continuous transport ” 
remains applicable under the Declaration, as regards conditional 
contraband — occurs in the case where the country of the enemy has 
no seaboard (c); an exception which is no doubt founded on the 
example of the Boer Republics in the South African war. In 
January, 1912, during the Turco-Italian war, the Carthage^ a French 
mail steamer, then on a voyage from Marseilles to Tunis, was seized 
by an Italian cruiser and sent into Cagliari,. on a chargf3 of carrying 
an aeroplane and also specie destined for the Turkish forces in 
Tripoli. In the result, and inasmuch as these objects constituted 
only conditional contraband which could not be seized Avhon on a 
neutral destination, the vessel wfis ^leased; the question of com- 
pensation for the seizure being reserved for subsequent settlement. 


'VISIT AND SEARCH— CONVOY . 

THE ‘‘MAMA.” 


[1799; 1 C. Rob. 340; Tudor, Leading Cases in Maritime Law, 889.] 


Case.] During war between Great Britain and France, a fleet 
of Swedish merchantmen, under convoy of a Swedish frigate, 
was encountered off the coast of England by a British squadron. 
The fleet included the ” Maria ” and five other vessels, bound for 
various ports in the Mediterranean, • and laden with cargoes con- 


(y) See Art. 32 ; and Report, Pearce 
Higgins, 687, 689. 

( 2 ) See Art. 35. 

(«) That is, a destination for the 
use of a Government department or 
the armed forces of the enemy. As 


to the presumption of such a destina- 
tion, see p. 442, supra. 

(fi) See Art. 35; and*; Report, 
Pfarce Higgins, 587, 689. 

(•) See Art. 36; and Pari. Papers, 
Miso. No. 4 (1909), 96. 
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saifiting of naval stores (a). The British squadron having pro^ 
posed to exerpiso a right of visit and search over the vessels under 
Msonvoy, the convoying vessel interposed, with the result that the 
exercise of this right was for some time forcibly resfeted, and 
such resistance only ultimately overcome by the superior force 
of the British. On this ground both the “Maria"' and the other 
vessels were seized and sent in for adjudication. It subsequently 
appeared also that those vessels had sailed under convoy for the 
express purpose of evading British search; and that the convoying 
vessel had even roccivod instructions to resist it. In these circum- 
stances it was hold that tlie penalty of confiscation attachcHl both 
to the ships and their cargoes. 

Judgment.] Sir W. Scott, in his judgment, laid down: 
(1) That the right of visiting and searching merchant ships on 
the high se&, whatever the ships, whatever the cargoes, and what- 
ever the destination, was an incontestable right of the lawfully 
commissioned cruisers of either belligerent. It was, in fact, only 
by the exercise of this right that it was possible to ascertain 
whether there was just cause of capture. The right must be 
exorcised with as little vexation to the neutral as possible, but 
howev(u* softened it rested at bottom on force, although a lawful 
force. (2) That such a right could not be legally varied by the 
forciBle interposition of the neutral Sovereign. Two Sovereigns 
might indeed agree, as in some instances they had agreed, that the 
j)rcsence of an armed vessel with their merchant ships should bo 
mutually understood to imply that nothing was to be found in 
the vessels under convoy inconsistent with amity or neutrality. 
But no Sovereign could compel the acceptance of such security by 
force. The only security known to the law of nations which a 
belligerent possessed, independently of such agreement, was the 
right of visitation and search. (3) That the penalty for any 
violent contravention of this right was the confiscation of the 
moperty so withheld from visitation and search. That this was 
so Appeared to be evident, both on fair principles of reason, on 
the authority of Vattel, and from a consideration of the institutes 
of all ^eat maritime countrjps. 

(a) Such stores being conditional contraband. 
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Nor were there any special circumstances in the present case, 
whether arising under treaty or otherwise, which would serve to 
take it out of the general rule. Cases might, indeed, occur in 
which a ship would be authorized by the natural right of self- 
preservation to defend itself against extreme violence threatened 
by a cruiser grossly abusing her oommiasion ; but when the 
utmost injury threatened was the being carried into the nearest 
port for enquiry, subject to a responsibility on the part of the 
captor for costs and damages if he acted vexatiously, a merchant 
vessel had no right to take the law into her own hands. For these 
reasons a decree of condemnation must be pronounced both on 
ship and cargo (6). 

This fjase decides in oli‘e(3t — (1) that the right of visit and search 
over inereliant vessels on the high sea is a necessary incident of the 
rigid, of maritime capture; and (2) that it cannot be displaced by 
the intervention of the iicutnil Sovereign, or by tliq. fact of the 
vessel being under convoy. Incidentally it touches also on the 
remedy available in cases where a ca})tor exorcises his rights 
unwarrantably or vexatiously (c). 

With I’ospoet to visit and search, the general nature of this right 
•and the conditions of its exercise have already been dovseribod, (cf) . 
Whilst a neutral vessel is bound to submit to visit and search by a 
qualified helligei-oiil., a mere attempt to evade it, as by flight, 
unaccompanied by actual resistance, will not siifli(;e to ^varrant her 
condemnation, although it would justify the belligerent in 
using all necessary force tx> prevent lier from escaping (c). 
Even forcible resistance, moreover, might, as is pointed out 
in the judgment, be justified by any gross abuse of poAvor on the 
part of the captor (/). In any other (xise, however, it will involve 
both ship and cargo in a common condemnation//;). But resist-; 
anoo by an enemy ship will not in general affect neutral cargo that 
may be on board, for the reason that resistance is always justifiable 
as between enemies; although according to the British practice this 
will not apply whore neutral goods are shipped on board an armed 
vessel of the enemy (/i). On all these points, save the last(f), and 
now on the question of convoy (fc), the American practice ©gToes 

(d) This judgment was subsequently lutely necessary to the security of the 
affirmed on both points by the Court captors.” 
of Appeal: see T/ie Elsabc (4 C. Rob. U/) p. 184-5. 

408). (#?) The Mentor (Edw. 207). 

(c) On this point see also The St, (f) Supra. 

Juan Baptista and La Furissima Con- (p) The Ehehe (5 C. Rob. 173). 

oeption (5 C. Rob. 33), where damages (h) Soo p. 389, supra. 

were awarded by the Court against (t) Ihid. ‘ 

British captors for subjecting the cap- Infra, p. 482. 

tured crew to restraints not abso- 
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witli the British (Z). The right of visit and search, with its customary 
incidents, is equally recognized — although with a reservation of the 
right of convoy — under the Continental practice (w). 

With respect to the so-called “right of convoy,” this appears to 
have had its origin in treaties made between particular States, under 
which nierchaiit vessels belonging to either party, being neutral and 
under convoy of a national warship, Avei*e exempt from visit and 
search by the otlier; the presence of the convoying vessel being 
understood to afford a guarantfje that tdiey were not engaged in any 
unlawful traflic (n). Later, a claim to exemption by rigid of convoy 
was put forward as one already authorized by custom; although at 
the time thei*e was probably no custom w'hich was either sutheiently 
general or uniform to rank as obligatory. Hence Great Britain 
con till lied, as we have seen, to assert and enforce the usual right 
of visit and search, in despife of convoy. So, in 1800, the “Frcya,” 
a Danish frigate, was captured for having forcibly interposed to 
prevent, the visit and search of vessels under her convo}^ although 
in the result the vessel was restored by arrarigornent with Den- 
mark (o). ^J^’lie right of convoy was one of the claims included in 
the Declaration of the Second Aiyned Neutrality, 1800 (p). It was, 
moreover, for a short time, recogiuzed by Great Britniii, although 
only by virtue of Conventions concluded with particular States in 
return for concessions ((2'), and oven then subject to reasonable safe- 
guards (r). But those Con volitions were later roscindod; with the 
result that Great Britain reverted wholly to tlio earlier practice. 
For some time after 1815, however, there was but little occasion 
for its exorcise. In 1854, during the war with Kussia, the right 
of search as regards vessels under neutral convoy was oxpmssly 
waived (a*). Subso(|U(intly the Declaration of Paris, 1850, by ex- 
empting enemy goods not being contraband from seizino under the 
neutrS,! flag, greatly diminished the iuiportiiHCJO and* scope of the 
Britivsh rule in Jerogution of the right of (jonvoy. Novertlieloss, 
the right of search, in despite of convoy, is formally assorted in 
jtliG Manual of Naval Prize Law, 1888 (t), and would still be recog- 
nized by the Courfs, unless excluded by Instruclioii.s issuofl to the 
Naval ^orce.s. 


(?) Wheaton (Dana), 088 ef scr/.; 
Thtt fihip Tiosr v. The United Sfftfea 
(36 Court of Claims, 291; Scott, 879). 

(w) •A compendious statement of 
the views of Euro])oan writer.s on this 
subject will be found in Ilalleck, ii. 
257. 

(w) There are frequent treaties to 
th^ effect, especially towards the close 
of tlftj •oit^hteenfh century, altliough 
mainly on the part of the Ualtio 
Powers, Holland, and the United 
States. • 

(o) See Halleck, ii. 203, ii. ; Woal- 
soy (1888), 371. 

(/?) Supra, p. 439. 

C.I.L. . 


(V/) As by Conventions made with 
the ThiltitJ Powers in 1801 and 1802. 

(r) These are noteworthy as having 
probably laid the foundation of the 
rigJit as now recognized by Conven- 
tion: see AtherJey- Jones, Commerce 
in War, 331. 

(«) Owing to the difficulty that 
'would otherwise have existed in main- 
taining naval co-operation with 
France, by whom the right of 
convoy was recognized: see Pari. 
Papers, Misc. Mo. 4 GOOO), 25. 

(t) See Arts. 7, 148, 149'; although 
this Manual is now withdrawn. 

II 
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The view of the American Courts and writers on this point agrees 
in -substance with the British view(M). In practice, however, this 
was largely qualified by treaties made by the United States Govern- 
ment with other Powers, under which the right of convoy was recog- 
nized, subject to certain safeguards; whilst more recently it has 
been adopted as a settled rule and in tliis form embodied in 
the Naval War Code of 1900 (a?). By most European Powers, also,, 
the right of convoy has long been ixycognized. Indeed, an examina- 
tion of the Memoranda presented by the various Powers that took 
part in the Naval Conference, 1908, shows it to have been accepted 
by all the loading maritime States with the exception of Great 
Britain (y). By the great majority of jurists, moreover, other than 
tlio British and American, tlie “ right of convoy is accepted as a 
settled principle (y^). 

In view of this general recognition, and having regard to the 
diminished importance of her own rule owing to the changes wrought 
by the Declaration of Paris (^r), Great Britain, on the occasion of the 
Naval Conference, 1908, expressed her willingness to recognize the 
“right of convoy” (a); with the i*esult that rules adopting and 
regulating it are now embodied in the Declaration of London. Nor, 
even apart from that Declaration, *is it probable that Great Britain 
would now revert to the earlier practice. Nevertheless, “the right 
of convoy” is at bottom one of questionable expediency, by reason 
of the difficulty of guarding against fraud and the consequent danger 
of its leading to friction between belligerents and neutrals. It is, 
however, regarded by some as unlikely to be largely taken advantage 
of in practice (6). 

Another question which has arisen in connection with convoy — 
although in this^ case the convoy is belligerent and not neptral — 
is as to the liability incurred by neutral vessels that make use of 
enemy convo^y; a question very similar in its nature to that raised 
by the shipping of neutral goods on board an armed vessel of the 
enemy (c). In 1810 a controversy arose on this subject between 
the United States and Denmark. During the war then prevailing 
between Great Britain and Denmark, France being at the time in 
alliance with the latter, a number of American vessels bound for 
Eussian ports made use of British convoys, with the object oi escap- 
ing visit and search on the part of cruisers belonging to the other belU- 
geronts. In March, 1810, the Danish Government issued Instruc- 
tions declaring all vessels which had made use of British ^onvoy 


(«) See T?te Nancy (27 C. C. 99; 
Seott, 861) ; The Sea Nymph (36 C. C. 
369; Scott, 869); Wheaton (Dana), 
692, n. 

(x) See Art. 30, whereby a declara- 
tion of the commander of the convoy- 
ing vessel based on a thorough exami- 
nation, is accepted in lieu of search. 

(y) See Pari. Papers, Misc. No. 6 
(1909), p. 78; although in the case of 


Japan it is subject to exception in cir- 
cumstances of grave suspicion. 

(yy) In 1885 it was adopted also 
by the Institute of International Liw. 
(2?) Supra, p. 481. ' ‘ 

(a) See Pari. P. Misc. No. 4 (1909), 
25. 

(5) See p. 485, infra, 
o (o) See p. 389, supra. 
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either in the Atlantic or the Baltic to be good prize. Under 
these Instructions a number of American vessok that had made use 
of British convoy were seized, and some eighteen of them con- 
demned as prize by the Danish Prize Courts, without any proof of 
active resistance to visit and search. The United States Govern- 
ment protested against this proceeding; contending that so long 
as the association of the iieuti'al vessel with the enemy convoy 
was not accompanied by any attempt at concealment or deceit, 
or by any participation in the resistance of the convoying force, 
she did not lose her neutral character. To this Denmark replied 
that the use of belligerent convoy showed a settled intention to 
resist visit and search, and that a neutral thereby ranged himself 
on the side of the enemy and renounced the advantages of the 
friendly or neutral character. In tho result, and after negotiations 
extending over twenty years, an Indemnity was paid by Denmark, 
although subject to a proviso that this should not be drawn into a 
precedent (<Z). The contention put forward by the American Govern- 
ment in this case agrees with the doctrine of the American Courts (c) . 
Judging this question in the light of geiioral principles, it would 
seem that thi fact of a neutral vessel having made use of enemy- 
convoy would in itself be a good ground for detention and enquiry; 
and that tho fact of such a vessel having been arrested whilst under 
enemy convoy, and after resistance on the part of tho latter, would 
afford just ground for condemnation, both as evincing an intention 
to resist visit and search and on tho ground of hostile association. 
And this appears to accord with the British practice (/), and also with 
tho views of the leading British and American writers (^). 


Generat. Notes. — The Bight of Visit and Search . — The existence 
of thief right is so universally recognized as to need no affii’niation 
by Convention. But in the matter of the liability incurred by a neutral 
for resisting it, the Declaration of London now provides that forcible 
resistance to the legitimate exorcise of the right of stoppage, search, 
rfhd capture, shall involve in all cases tho condemnation of the ves- 
sel; that the cargo on board shall be liable to the same treatment 
as cargePfound on board an enemy vesvsel (h ) ; and tJiat goods belong- 
ing to tho master or OAvnor of the vessel shall be treated as enemy 
property ('0* Ii^ ehoct this (joufirms the customary law on the sub- 
ject, although with some mitigation as regards the liability of cargo. 
Under tho Declaration, for instance, enomy goods would still be 


(d) See Wheaton (Dana), 699 et 
%eq.; and Moore, Digest, vii. 495 ct 
Beq.^ 

fe) ®ee The Nereide (9 Cranch, 388) 
and The Atalanta (3 W^hcat. 409); but 
see also the dissenting judgment of 
Story, J., m The Nereide; and The Sea 
Nymph (36 Court of Claims, 369> • 
For a full discussion of tho Amo#- 
can case, see Moore, Digest, vii. 496 

I I 


et seq, 

(/) Sec Manual of Naval Prize Law, 
Art. 150, which recites that vessels 
under enemy convoy are from that cir- 
cumstance alone liable to detention. 

((/) Including Kent, Dana, and 
Woolsey ; see Hall, 736, n. 

(A) As to the consequences of this, 
cf. supra, p. 457. 

(0 Art. 63. 

2 
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oondsmaed, for the reason that the protection of the neutral flag^ 
can no longer bo claimed, as would also geods belonging to th*e 
master and owner of the vessel, even though neutral; but neutral 
goods, not being contraband, would now go free, subject only to 
proof of their neutral character (/c). As under the customary law, 
a mere attempt to escape, although exposing tlie vessel and those 
on board to the risk of hostile moasiires, will not in itself be a ground 
of condemnation (Z). 

The Right of Convoy , — On tliis subject the Declaration of London 
provides that neutral vessels under the convoy of warships of their 
own nationality shall bo exempt from soarcli ( w/); the theory being 
that the neutral Goveniinont by placing the vessels under convoy 
assumes responsibility and guarantees that they are not engaged 
in any vonturc which is inconsistent with tlioir neutrality. If en- 
countered by a bciligorent cruiser, the commander of the convoying 
vessel must give in writing all information tliat could be obtained by 
search, both [is to the character of the vessels and their cargoesXw)- 
In the event ot* the belligerent suspecting that the confidenco of the 
neutral commander has been abused (o), lie must make known his 
suspicions and ask for further iaVesiigation. In thfe oovse it will 
rest with the commander of the convoy alone to make such investi- 
gation (p), although ho may, if he thiiiks fit, allow an officer of tlie 
belligerent warship to be present at the investigation ((/); but in 
any case the insults of the investigation must be embodied in a 
written report and a ooj)y handed to the latter (r). In the event 
of any differonc*e of opinion — as might conceivably occur in relation 
to what constitutes “ conditional contraband — ^the belligerent officer 
can do no more than enter liis j)rotest, leaving the matter to bo settled 
by diplomatic means Q). But if, in the opinion of the commander of 
the convoy, Mie results of the investigation are such as would <justifv 
the capture of any vessel under his convoy, tlion the protection of the 
convoy must be withdrawn, and the belligerent must be allowed to- 
send the suspected vessel in for adjudication. The effect of 
these provisions is thus to affirm generally the right of convo^, 
subject to conditions that aro designed to safeguard belligerent 
rights. The initial provision, construed in the light of tliG. official 
report, would api^ear to imposo ou all neutral Govornments that 
avail themselves of the right, a correlative duty of exorcising a. 
geiiuine supervision over the traffic of the vessels under ponvoy,^ 
with a view to preventing any abuse of the privilege (i^). The written 
statement required to be furnished to the belligerent by the com- 


(k) See Report, Pearce Iliggins, 
609. 

(l) See Report, ibid, 608. 

, (m) Art. 61. 

S Art. 61. 

As where lie has reason to be- 
lieve that a vessel whoso papers are 
regular is, nevertheless, carrying con- 


cealed contraband. f, 

0>) Art. 62. 

(7) See Report, Pearce Higgins,, 

607. 

(r) Art. 62. • 

• (s) Rci)ort, Pearce Higgins,.. 

6 ^ 7 . 

C) See Report, ibid, 600. 
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mander of the convoying vessel, is intended at once to emphasize 
this responsibility, and to prevent any ambiguity or misunder- 
standing. It still, remains to bo seen, however, how far these safe- 
guards will prove eifeotiial in practice (u). At tlie same time, even 
if the “ right of convoy ” should be finally accepted, it is thought to 
be unlikely that it will be largely resorted to in practice, owing to the 
difficulty that exists under modern conditions of uniting in one body 
a number of vessels of ditferoiit rates of speed (sc). 

Compen&atiofi . — The Declaration of London also makes provision 
with respect to the compensation of neutral owners in cases where 
the seizure proves to- have been unjustifiable or irregular. As to 
this, the Declaration itself merely provides that if the (apture of the 
vessel or goods is not upheld by the Prize Court, or if the prize is 
released without any decision being given, then the parties interested 
shall be entitled to coinpensation, unless it can* be shown that there 
were good reasons for effecting the capture (y). In effect, if the 
case proceeds to adjudiiiution, it will be the duty of the national 
Prize (^ourt to deterinhie this question, subjecit to an appeal to the 
Internationa^ Prize Court; whilst if the vessel is released by execu- 
tive action, and if in such a case the national Courts have no juris- 
diction (-2'), then any claim for compensation will have to be pursued 
by diplomatic means (a). No provision is made as to the maimer 
in which damages shall be assessed, this being left to the discretion 
of the Court or other deferniining body. Put no <omponsation will 
be due, even < hough the vessel or cargo is ultimately, released, if 
there was reasonable (;ausc for capture; as where the necessary 
proofs of non-liability were not furnished until after the ari’est, or 
where papers rehiting to the ship or cargo were suppmssed or de- 
stroyed, or whore false or double papers wore use^l (b). The prin- 
ciples*OTi wJiich compensation is given and assessed niitwr the British 
prize system have already been considered (r). 

The Destruction of Neutral Frizes: (i.) Under the Custo'tnary 
fjaw . — Under the customary law, enemy vessels taken as prize ar^, 
as we have seen, liable to be destroyed in case of necessity or emer- 
gency; •although even here the legality of the proceeding must 
subsequently he adjudicated on by the Prize Court(f7). With respect 
to neutral vessels, according to the British practice, the primii^ 
rule is that such vessels, or indeed any vessels whose nationality 
is doubtful, must, if circumstances prevent their being brought 
in for adjudication, be released ( 0 ). But to this there appears to 

(u) Supra, p. 482. being adopted: see the Naval Prize 

Hall, 730. Bill, 1911, s. 21. 

•fyyArt. 64. (a) See Beport, Pearce Higgins, 

(z) As under the British system, 610. 

.where the Courts have so far no power (6) See Report, ibid, 611. 
to award flamages except as incident to ( 0 ) pp. 181, 187. 

a prize suit, although sudh a jurisdif- (d) See p. 186, supra. 

tion will probably be given in the (e) See Manual of Naval Prize Law, 
event of the Declaration of London Art. 303 ; The Zeucade (Spinks, 217) . 
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be linked an ancillary rule, which legalizes, or at any rate con- 
templates, destruction in cases of grave importance or honest error (/) ; 
subject, howevor, to an obligation on the part of the captor (gf) to 
make full restitution in value to the owners of both vessel and 
(iargo (h). This view proceeds on the principle that the neutral title 
is only divested by condemnation, prior to which the captor has no 
right beyond that of sending the vessel in for* adjudication. And with 
this the practice of certain other countries, such as Holland and J apan, 
appears to agree (^). But according to the practice of most other 
States — including France, Germany, Russia and the United States(fc) 
— the right of a captor to destroy his prize extends also to neutral 
vessels, if the circumstances are such that the prize cannot be brought 
in for adjudication without risk to the captor (J). And this view is 
naturally upheld by Powers not possessing over-sea ports or stations, 
for the reason that a prohibition to destroy neutral prizes would, 
unless neutral ports wore opened up for their reception, place such 
Powers at a groat disadvantage in maritime war. The question 
came under discussion at the Hague Conference of 1007, but no 
agreement was arrived at. The <‘xorciso of this right by Russia 
during the Russo-Japanese war (?i), provoked liiuch (Jussatis faction. 
At the Naval Conference of London the quest ion agaiji came up for 
discussion, and on this occasion an agreement was come to on tho 
basis of Great Britain conceding a right of destruction in cases of 
exceptional necessity, subject to the imj)ositioii of cortniu safeguards 
against abuse. Tho msuits of this agreement aro now embodied in 
the Declaration of London, 1909. 

(ii.) Under the Declaration of TjomUm . — The Declaration first lays 
it down as a general rule that a neutral vessel which has been cap- 
tured must ^ot under ordinary circumstances be destroyed, but must 
be brought in for adjudication (o). By way of excej)tiou, however, 
it is provided that a neutral prize may be destroyed if the captor can 
prove — that she would in fact have been liable to condemnation 
if she had been brought in (p), and also that she could not 


(/) See Acteon (2 Dods. 48). 

\g') Save, of course, in cases whore 
tho destruction was due to some fault 
or connivance on the jjart of those 
responsible for tlio action of tho vessel. 

(A) See The Felicity (2 Dods. 381) ; 
ana p. 177, supra, 

(0 See Pari. Papers, Misc. No. 5 
(1909), p. 101 ; but see also the 
Japanese Naval Kegulations of 1904, 
Takahashi, 788. 

(k) See Pari. Papers, Misc. No. 6 
(1909), p. 99 et seq, ; and the U. S. 
Naval War Code, Art. 50; although 
the view of American writers appears 
to accord ‘ with that of the British 
Prize Courts: Taylor, 786. 

(l) Tliese conditions vary some- 


what, but include gencrallr the un- 
navigability of the prize, the risk of 
capture, and inability to spare a 
prize crew. 

(«) As in the cases of Th^ Knight 
Commander (p. 437, «w/>ra), and The 
Hipsang, The Ihhona, The St. Kilda 
(British), The Thea (Gorman), and 
The Princess Maria (Danish), as to 
which see Lawrence, War and Neu- 
trality, 250 et seq. 

(o) See Art. 48; and as to now far 
neutral ports may be used for thio 
purjmse, II. C., No. 13 of 1907, Art. 
23; and p. 363, supra. * 

^ (jt?) As would be the ease where 
more than half her cargo was contra- 
band. 
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brought in for adjudication ivithout endangering the safety of the 
captor or the success of his operations at the time {q)\ the onus of 
proof, as regards each of these conditions, resting on the captor, and 
the determination resting with the national Prize Court, subject to 
a right of appeal to the International Court (r). In any case, more- 
over, before the prize is destroyed all persons on board must be placed 
in safety, and all the ship’s papers and other relevant documents be 
taken on board the warship (s). All neutral goods of an innocent 
character which are involved in the destruction of the vessel must be 
paid for (t). In their practical application tliese rules appear to work 
out as follows: — (1) If the captor fails to show that the destruction 
was forced on him by exceptional necessity, then the owners of both 
vessel and cargo, even though these may prove to have been liable to 
condemnation, will be entitled to compensation (w). There is no defini- 
tion of “exceptional necessity other than the provision contained in 
Art. 49 (a?), it having been thought bettor to leave the clelermiiiation 
of this question to the discretion of the Prize Court, with the usual 
right of appeal. (2) Even if the captor succeeds in proving “ex- 
<optiona1 necessity,” ho will still be bound to make compensation, 
unless he oi,n also sho^v that the vessel would have been subject 
to condemnation (//). (3) In any case, the captor will have to 

pay compensation for any neutral goods* of an innocent charach^r 
that were involved in the destruction (.sr) . These provisions were 
thought to provide an adequate safeguard against the reckless 
destruction of neutral j)rizcs by bolligoronls; some Powers indeed 
regarding thorn as over stringent, and as ajnounting virtually to a 
renunciation of the right of dcstruotion as it obtained under the 
Conti nonlal practice. Nevc'rtholcss, assuming these* rules to be 
generally accepted, it still remains to bo seen how far they will 
provg elloctual in practice; whilst, oven if the conditions as regards 
(‘ompensation are fully observed, it needs to be reinefnbered that in 
the conditions of modern trade a legal right to compensation (a) is 
rarely an equivalent for the loss of either ship or cargo. 

The Destruclion of Contraband Cargo.— Thu Declaration of Lon- 
don further provides that if a neutral vessel is found carrying goods 
liable *to condemnation in circumstances where the vessel herself 
would not be liable to coiidemnation (b), and the captor is prevented 
from bringing her in for adjudication by causes similar to those 
previpusly mentioned (c), he may require the surrender of the 
noxious goods and may thereupon destroy them, subject to his 


(jq) Art. 49. 

(r) Art. 61; sec Eeport, Pearce 
^ligwina, 598. 

(«3 Art. 60. 

(0 Art. 53. 

(m) 4rt. 61; see Beport, Pearce 
Higgins, 698. * ^ 

(^r) That is, the existence of cir- 
oumstances calculated to endanger the 


safety of the captor or the suooess of 
his operations. 

(y) Art. 62. 

(s) Art. 63. 

(fl) As provided by Art. 63. 

(6) As where she carries contraband 
amounting to less than half her cargo. 
(g) Art. 49; atipra. 
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making entry thereof in the log-book and taking certified copies 
of all relevant papers, afteSr which the vessel is to be dllowed to 
continue her voyage. But this proceeding is subject to the same 
conditions — as regaixls proof before the Prize Court both of the 
captor’s inability to bring in the vessel and of the liability of the 
property to condeinnation — as those which attach to the destruction 
of neutral prizes (d). Those provisions are entirely novel, but were 
thought to be the logical outcome of certain antecedent provisions. 
Thus by Art. 44, it will be remembered, a captor maj^ in cases of 
contraband carriage and when the vessel herself is not liable to con- 
demnation, accept the surrender of the contraband as an alternative 
to sending the vessel in for adjudication, if this is mutually agreed 
to (e); wliilst by Art. 49 he may, in a (jaso where the vessel is herself 
liable to (condemnation and he is prevented from sending her 
in for adjudication by reason of exceptional necessity, destroy 
both vessel and cargo (/). It may happen, however, that contraband 
is found on a vessel in less proportion tlian one-half of the total 
cargo; an amount which would not warrant either the condemnation 
of the vessel if she were brought in for adjudication or her destruc- 
tion in a case where necessity prevented the captor ^corn sending 
her in. In such a case it was thought reasonable that the captor 
should at any rate have the right of destroying the noxious goods, 
subject to proper attestation of the fact and to the matter being subse- 
quently adjudicated on by the Prize Court (p ). 

(d) Arts. 54, 51, 52; see Beport, (/) Supnt, p. 487. 

Peaixse Higgins, 599. (</) Soo Pari. Papers (1909), Miac. 

(e) filffprftf p. 445-6. No. 4, pp. 52, 97. 
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No. I. 

THE IIAGrTE CONVENTION KELATIVE TO THE OPENING 
OP HOSTILITIES, No. 3 of 1907 (n). 

1. TiiK Powers roeoj»*uize that Jio.stilities between them 

must not eoimnenee without a previous and explicit warning, in 
the form of either a declaration of war, giving j’easons, or an ulti- 
matum witli a conditional declaration of war. 

2. The existence of a state of Avar must be notified to the neutral 
Powers Avithoiit delay, and shall not be lield to alfoot them until 
after the receipt of a notification, which may, hoAvovcr, be given 
by telegraph. Nevertlieloss, neutral Powers may not rely on the 
absence of notification if it bo established beyond doubt that they 
were in fact aware of the existence of a stale of Avar. 

3. Articlo 1 of the pi*esent Convention shall take effect in cose 

of war between two or more of the Contracting Powers. Article 2 
applies as betAveen a belligerent PoAA^or AAdiich is a party to the 
Convention and neutral Powers AA^]ii(fh are also paities to the Con- 
vention. ^ 


(a) 111 the case both of this and other CJonventioiis the formal jiarts are 
omitted; as aro also the provisions relating to ratification, adhesion, denunci- 
ation, and their resiioctivo dates of operation, and mode of registration, for 
*the common form of which see No. 2 of 1907, Art-s. 3 — 7, vol. i. pp. 372 — 373. 
The translation is based on, but by no moans identical with, that given in 
Parlianvmtary Papers, Misc. No, 6 (1908), and No. 4 (1909), as to which 
aee vol. i, 349 n. (a). 
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No. II. 

HAGUE CONVENTION CONCERNING THE LAWS AND 
CUSTOMS OF WAR ON LAND, No. 4 of 1907(a). 

1. The Contracting Powers shall issue instructions to their armed 
land forces which shall bo in conformity witli the Regulations respect- 
ing the Laws and Customs of War on Land, annexed to the present 
Convention. 

2. The provisions ex)ntamed in the Regulations referred to in 

Article 1, as well as in the present Convention, do not apply except 
between Contracting Powers, and then only if all the belligerents 
are parties to the Convention. ^ 

3. A belligerent party which violates the provisions of the said 
Regulations shall, if the case demands, be liable to pay compensation. 
It shall bo responsible for all acts committed by persons forming 
part of its armed forces. 

4. The present Convention, duly ratified, shall replace, as be- 
tween the Contracting Powers, the Convention of tJio 29tli July, 
1899, respecting the Laws and Customs of War on Land. The 
Convention of 1899 remains in force as between the Powers which 
signed it, but which do not ratify the present Convention. 

< • 

Uegulatjions re^peetmg the Laws and Cmtc^ms of War on Land. 

Section I.- -Of Belligerents. 

e 

CHATTER I. — THE STATUS OF XJELLIGERE.VT. 

1. The laws, rights, and duties of war apply not only to th6 armj'^, 

but also to militia and volunteer corps fulfilling all the following 
conditions: — (1) They must be commanded by a person responsible 
for his subordinates; (2) They must have a fixed distinctivg sign 
recognizable at a distance; (3) They must carry arms openly; and 
(4) They must conduct their operations in accordance with the laws 
and customs of war. In countries whore militia or volunteer corps 
constitute the army, or form part of it, they are included under tne 
denomination “army.” c *4 

2. The inhabitants of a territory not under occupation, who, on 
the approach of the eneniy, spontaneously take up arms to resist 
the invading troops without having had time to organize thefimselves 


(a) See n. (a), p. 489, supra. 
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in accordance with Article 1, shall be regarded as belligerents if 
they carry arms openly and if they respect the laws and customs 
of war. 

3. The armed forces of the belligerents may consist of combatants 
and non-combatants. In the case of capture by the enemy, both 
have the right to be treated as prisoners of war. 

CHAPTER II. — ^PRISONERS OF WAR. 

4. Prisoners of war are in the power of tlie hostile Government, 
but not of tlie individuals or corps who capture them. They must 
be humanely treated. All their personal belongings, except arms, 
horses, and military papers, remain their property. 

5. Prisoners of war may be interned in a town, fortress, camp, or 
other place, and are bound not to go beyond certain fixed limits; 
but they cannot be placjed in confinement excejit as an indispensable 
measure of safety and only while tlie circumstances which neces- 
sitate the measure continue to exist. 

6. The State may employ the labour of prisoners of war, other 
than ollico^, according to their rank and capacity. The work shall 
not be excessive and shall have no connection with the operations 
of the war. Prisoners may be authorized to work for tlio public 
service, for private pcj’sons, or on their own account. Work done 
for the Stiite is paid for at rates proportional to tlie work of a 
similar kind executed by soldiers of the national army, or, if there 
are no such rates in force, at ratiOs proportional to the work executed. 
When the work is for other branches of the public service or for 
private persons the conditions are settled in agreement with the 
military authorities. The wages of the prisoners shall go towards 
improving their position, and the balance shall be paid them on 
tJieil release, deductions on a(;c,ount of the cost of iftaintenance ex- 
cepted. 

7. The Government into whose hands prisoners of war have 
^ fallen is charged with their maintenance. In default of special 

agreement between the belligerents, pri.soners of war shall be 
treated as regards rations, quarters, and clothing on the same footing 
as thS troops of the Government which captured them. 

8. Prisoners of war shall be subject to the laws, regulations, and 
orders in force in the army of the State in the poAvor of Avhich they, 
are.# Any act of insubordination justifies the adoption toAA^ards them 
of 8u,ch measures of severity as may bo considered necessary. 
Escaped prisoners who are retaken before being able to rejoin their 
own army or before leaving the territory occupied by the army which 
captured them are liable to disciplinary punishment, l^risoners who, 

v&fler succeeding in escaping, are again taken prisoners, are not liable 
to any punishment on account of their previous escape. 

9. Every prisoner of war is bound to give, if questioned on the 
subject, his true najae and r^nk, and if he infringes this rule, he is 
liable to have the advantages given to prisoners of his class cur- 
tailed. 
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10. Prisoners of war be set at liberty on parole if the laws 
of their comitry allow it, and, in such eases, they are bound, on their 

g srsonal honour, sorupidously to fulfil, both towards their own 
overnmont and the Government by which they, wore made prisoners, 
the engagements they may have contracted. In such cases their 
own Government is bound neither to require of nor accept from 
them any service incompatible with the parole given. 

11. A prisoner of war cannot be compelled to accept bis liberty 
on parole; similarly the hostile Government is not obliged to accede 
to the request of a prisojier to be set at liberty on parole. 

12. Prisoners of war liberated on parole and recaptured bearing 
arms against the Government to which tliey had pledged their 
honour, or against the allies of that Govornment, forfeit their right 
to be treated as prisoners of war, and may be put on trial before the 
Courts. 

13. Individuals following an army without directly belonging to 
it, sucli as newspa})cr correspondents or reporters, sutlers or con- 
tractors, who fall into the enemy’s hands and whom the latter thinks 
it expedient to detain, ai-c entitled to be treated as prisovors of war, 
provided they are in possession of a (jcrtificate from the militaiy 
authorities of the army which they were accompanying. 

14. A bureau for information relative to j)risoii<U‘s ot‘ war is in- 
stituted at the eoirimcncomeiil. of hostilities in each of tho belligerent 
States, and, when necossai j, in neutral countries which have received 
belligerents on their territory. The business of this bureau is to 
reply to all inquiries about the prisoners, to receive from the various 
services concerned full information respecting internments and 
transfers, releases onjnirole, exchanges, escapes, {wlmissious into 
hospital, deaths, as well as all other information necessary to er.able 
it to make out and keep up to date an individual I'etnrn for each 
prisoner of war. The bureau must state in this return the regimentiil 
number, name and surname, ag-e, place of origin, rank, unit, wounds, 
date and place of capture, internment, wounding, and death, as well 
as any observations of a special cliaracter. The individual return 
shall bo sent to the Government of the other belligerent after the 
conclusion of peace. It is also the business of the information bureau 
to gather and keep together all personal effects, valuables, letters, 
&c., found on the field of battle or left by prisoners who have been 
released on parole, or exchanged, or w'ho have escaped, or died in 
hospitals or ambulances, and to forward them to those concerned. 

15. Societies foUN^he relief of prisoners of war, if properly con- 
stituted in accordancje with the laws of their country and with the 
object of serving as tho channel for charitable effort, shall rectiv^ 
from the belligerents, for themselves and their duly accredited 
agents, every facility for the efficient performance of their humane 
task within the bounds imposed by mijjtary exigencies and aefininis- 
trative regulations. Eepresentatives of these societies, when fur- 
nished with a personal permit by the military authorities, may, on 
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giving an undertaking in writing to comply with all measures of 
Older and policse which they may have to issue, bo admitted to the 
places of internment for the purpose of distributing relief, as also 
to the halting places of repatriated prisoners. 

IG. Information bureaux enj.oy the privilege of free (.wriage. 
Letters, money orders, and valuables, as well as postal parciels, in- 
tended for prisoners of war, or dispatched by them, shall be exempt 
from all postal charges in the countries of origin and destination, as 
well as in the countries they pass through. Presents and relief in 
kind for prisoners of war shall be admitted free of all import or 
other duties, as well as any payment for carriage by State railways. 

17. Officers taken j)risoiiors shall receive the same rate of jjay as. 
officers of corresponding' rank in the country, whore .they are detained; 
the amount shall bo refunded by their owji Government. 

18. Prisoners of war shall enjoy eomj)leie liberty in the exercise 
of their religion, including attendance at the servioos of their own 
Ohiu’ih, on the solo cojidition that they comply with tho police 
regulations issued by the military authorities. 

19. Tire wills of prisoners of war are i-ocioived or drawn up in the 
same wa}'' for soldiers of the national army . Tho same rules shall 
be followca as regards certificates of death and also as to the burials 
of prisoners of war, duo regiird being paid to their grade and rank. 

20. After tho conclusion of peace, the repatriation of prisoners 
of war shall be carried out as (juickly ai? possible. 


CIIArTEK IT. — THE SICK ANTT WOlJNUEJ). 

21. Tho obligations of belligerents with regard to the sick and 
wounded are governed by tJie Geneva Coii\ention. 

Section 11. — Of Hostilities. 

CIIArTEIl I. — MEANS OF INICaiNG THE ENEMY, SIKOES, AND BOMBARD- 
* MENTS. 

22pTiie right of tho belligerents is not unlimited as regards the 
adoption of means of injuring the enemy. 

2fi. In addition to the prohibitions provided by special Convon- 
tiong, it is particularly forbidden — (a) To employ poison or poisoned 
weapons; (b) to kill or wound by treachery individuals belonging 
to the hostile nation or army; (c) to kill or wo-urid an enemy who, 
having laid down his arms, or no longer liaviEjUjmoans of defence, 
has surrendered at discretion; (d) to declare th^no quarter will be 
(e) to employ arms, projectiles; or inaterial calculated to 
cause unnecessary suffering; (f) to make improper use of a flag of 
truce, of the national flag, or of tho military insignia and uniform of 
the enemy, as well as of the distinctive signs of the Geneva Con- 
vention; (g) to ddStroy or !loizo enemy property, unless such de- 
struction or seizure be imperatively demanded by the necessities of 
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war; (h) to declare exting^iiished, suspended, or unenforceable in 
law, the rights and rights of action of enemy subjects. A belli- 
gerent is likewise forbidden to compel enemy subjects to take part 
in the operations of war directed against their own country, even 
if they were in the service of the belligerent before the commence- 
ment of the war. 

24. Buses of war and the employment of ineasuies necessary fon 
obtaining information about the enemy and the country are con- 
sidered permissible. 

25. The attack or bombardment, by any means whatever, of un- 
defended towns, villages, dwellings, or buildings, is forbidden. 

2G. The oflioer in command of an attacking force must do all 
in his power to warn the authorities before commencing a bombard- 
ment, except in cases of assault. 

27. In sieges and bombardments all necessary steps must be 
taken to spare, as far as possible, buildings dedicated to pubUo 
worship, art, science, or charitable purposes, historic monuments, 
hospitals, and places where the sick and wounded are collected, 
provided they are not being used at the time for military purposes. 
It is the duty of the besieged to indicate such buildings (p* places by 
distinctive and visible signs, which shall bo notified to the enemy 
beforehand. 

28. The giving over to pillage of a town or place, even when 
taken by assault, is forbidden. 

CHAPTER II. SPIES. 

29. A person can only bo considered a spy when, acting clandes- 

tinely or on false pretences, he obtains or endeavours to obtain 
information in the zone of operations of a belligerent, with the 
intention of communicating it to the hostile party. Accordingly, 
soldiers not wearing a disguise wlio have penetrated into the zone 
of operations of the hostile army, for the purpose of obtaining in- 
formation, are not considered spies. Similarly, the following are 
not considered spies: — Soldiers and civilians intrusted with the 
delivery of despatches intended either for their own army or for 
die enemy’s army, and carrying out their mission openly. To this 
class likewise belong pei’sons sent in balloons for the purpose of 
carrying despatches and, generally, of maintaining communications 
between the different parts of an army or a territory. ^ 

30. A spy taken in the act shall not be punished without previous 
trial. 

31. A spy whdjlllll^fter rejoining the army to which he belongs, 
is subsequently copured by the enemy, is treated as a prisoner of 
war, and incurs no responsibility for his previous acts as a spy. ^ c 

CHAPTER III. — ^FLAGS OP TRUCE. , 

32. A person is regarded as bearing a flag of truce who has been 
authorized by one of the belligerents to enter into communication 
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with the other, and who presents himself under a white flag. He 
is entitled to inviolability, as also the trumpeter, bugler or drummer, 
the flag-bearer and the interpreter who may accompany him. 

33. The commander to whom a flag of truce is sent is not obliged 
in every case to receive it. He may take all steps necessary in 
order to prevent the envoy from taking advantage of his mission 
to obtain information. In case of abuse, he has the right temporarily 
to detain the envoy. 

34. The envoy loses his rights of inviolability if it is proved in 
a positive and incontestable manner that he has taken advantage 
of his privileged position to provoke or commit an act of treachery. 

CHAPTER IV. — CAPITULATIONS. 

35. Capitulations agreed upon between the contracting parties 
must take into account the rules of military honour. Once settled, 
they must be scrupulously observed by both parties. 

CHAPTER V. — ^ARMISTICES. 

36. An aemisiice suspends military operations by mutual agree- 
ment between the belligerent parties. If its duration is not donned, 
the belligerent parties may resume operations at any time, provided 
always that tho enemy is warned witliin the time agreed upon, in 
accordance with tlie terms of tlxe armistice. 

37. An armistice may be general or local. The first suspends the 
entire military operations of tho belligerent States; the second be- 
tween certain portions of the belligerent armies only and within 
a fixed zone. 

38. An armistice must be notified officially and in good time to 
tlie (^rnpetent authorities and to tlie troops. Hostijities are sus- 
pended immediately after tho notification, or at the time fixed. 

39. It rests with tho contracting parties to settle, in tlie terms of 
the armistice, what xelations may be had by them, within the theatre 

•of war, with the civil population and with each other. 

40. Any serious violation of the armistice by one of the parties 
gives ihe otlier party the right of denouncing it, and even, in cases 
of urgency, of recommencing hostilities immediately. 

41. A violation of the terms of tho armistice by individuals acting 
on their own initiative only entitles tlie injured party to demand 
the ;|^inishmont of the offenders and, if necessary, compensation 
for '^6 losses sustained. 

Section III.— Military Authority over the Territory of the 
® # Hostile State. 

42. Territory is considored occupied when actually placed under 
the auihority of tlie hostile army. The occupation extends only 
to the territory wheie such aiithority has been established and can 
be exercised. 
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43. The authority of the legitimate Power having passed in fact 
into the hands of the occupant, the latter shall do all in his power to 
re-establish and ensure, as far as possible, public order and safety, re- 
specting at the same time, unless absolutely prevented, the laws 
in force in the country. 

44. A belligerent is forbidden ix) compel the inhabitants of terri- 
tory occupied by him to furnish information about the army of the 
other belligtuent, or about his means of defence. 

45. It is forbidden to compel the inliabitants of occupied territory 
to swear allegiance io the Jiostile Power. 

46. Family honour and rights, individual life, and private pro- 
perty, as well as religious coiivictioiis and worship, must be respected. 
Private property may not be confiscated. 

47. Pillage is expressly forbidden. 

48. If, in the territory occupied, the occupant ccyllects tlie taxes, 
dues, and tolls payable to the Stiite, lie shall do so, as far as is 
possible, ill accordaiKO with the rule.s of assessment and distribution 
in force at the time, and shall in consequence be bound to defray 
tlie expenses of the administration of the occuijiod territory on the 
same scale as the national Government was bound. - 

49. If, in addition to the taxes mentioned in the above Article, 
the occupant levies other money contributions in tlio occupied 
territory, this must only be for the neofls of the army or the adminis- 
tration of the territory in question. 

50. No collective penalty, pecuniary or otherwise, shall be in- 
flicted upon the population on account of the acts of individuals 
for which it cannot be regarded avS collectively responsible. 

51. No contribution shall be collected except under a written order, 
and on the responsibility of a general in command. The contribution 
shall be levied, as far us j)os.sible, in accordance with the rules as 
to the assessihent and incidence of taxes in force at the time.* For 
every contribution a receipt shall be given to the contributories. 

52. Requisitions in kind and services shall not bo demanded from 
local authorities or inhabitants except for tlie needs of the army oJ? 
occupation. TJioy shall be in proportion to tJie resources of the 
country, and of such a nature as not to involve the inhabitants in 
the obligation of taking part in military operations against tlioii* 
own coiuilry. Such requisitioiis and services shall only be demanded 
on the authority of the commander in tho locality occupied. Sup- 
plies in kind shall as far as is possible be paid for in ready ifioney; 
if not, a receipt shall bo given and payment of tho amount due 
shall be made as |pon as possible. 

53. An army of occupation shall only take possession of cash, 
funds, and realizable securities which are strictly the property #qf 
the State, depots of arms, means of transport, stores and supplies, 
and, generally, all movable property belonging to tho State which 
may be used for military operations. Apart from cases govarnod by 
naval law, all appliances adapted f<fx* the trafismission of news, gr 
for the transport of persons or goods, Avhether on land, at sea, or in 
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the air, depots of arms, and, in general, all kinds of war material 
may be seized, even tliough they belong to private individuals, but 
they must be restored, and the indemmties for them regulated, on 
the conclusion of peaoe. 

54. Submarine cables connecting an occupied territory with a 
neutral territory shall not be seized or destroyed except in tlie case 
of absolute necessity. They also must be restored and indemnities 
paid for them on the conclusion of peaoe. 

55. The occupying State shall be reg-arded only as administrator 
and usufructuary of public buildings, landed property, forests, and 
agricultural undertakings belonging to the hostile State, and 
situated in the occupied country. It must safeguard the capital of 
such properties, and administer them in accordance with the rules 
of usufruct. 

56. The property of local authorities, as well as that of institu- 
tions dedicated to public worship, charity, education, and to science 
and art, even when State property, shall be treated as private pro- 
perty. Any seizure or destruction of, or wilful damage to, institu- 
tions of this character, historic monuments and works of science and 
art, is forbi^en, and should be made the subject of legal proceed- 
ings. 


C.l.L. 


K K 
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No. III. 

HAGUE CONVENTION RESPECTING THE RIGHTS AND 
DUTIES OF NEUTRAL POWERS AND PERSONS IN 
WAR ON LAND, No. 5 of 1907 (a). 

CllAPTEK 1. — THE KIGHTS AND DUTIES OF NEUTRAL POWERS. 

1. The territory of neutral powers is inviolable. 

2. Belligerents are forbidden to move troops or convoys, whether 
of munitions of war or of supplies, across the territory of a neutral 
Power. 

3. Belligerents are likewise forbidden to: — (a) erect on the terri- 
tory of a neutral Power a wireless telegraphy station or any 
apparatus for the j^urposo of communicating with belligerent forces 
on land or sea; (b) use any installation of this kind established by 
them for purely military purposes on the territory of a neutral 
Power before tlie war, and not pi'eviously opened for the service of 
public messag(^s. 

4. Corps of combatants must not be formed, nor recruiting 
agencies opened, on the territory of a neutral Power, on behalf of the 
belligerents. 

0 . A no utrgil Power must not allow any of the acts referred to in 
Articles 2 to 4 to occur on its territory. It is not bound to 
punish acts in violation of neutrality unless such acts have been 
committed on its own territory. 

6. A neutral Power will not incur responsibility merely from the 
fact that persons cross tlie frontier individually in order to place 
themselves at the service of one of the belligerents. 

7. A neutral Power is not bound to prevent the export or transit, 
on behalf of either belligerent, of arms, munitions of war, or, in 
general, of anything wliieh could be of use to an army or fleet. 

8. A neutral Power is not bound to forbid or restrict the use on 
behalf of belligerents of telegraph or telephone cables, or of wireless 
telegraphy appaiutus, whether belonging to it, or to companies or 
to x)rivatG individuals. 

9. A neutral Power must apply imimrtially to the belligerepts 
every restriction or prohibition which it may enact in regard to the 
matters referred to in Articles 7 and 8. The neutral Power shall 
see that the same obligation is observed by companies or^, private 

n 

(a) See n. (a), p. 489^ supra. 



Hague Convention^ 1907 . 499 

owners of telegraph or telephone cables or wireless telegraphy, 
apparatus. 

10. The fact that a neutral Power repelling, even by force, attempts 
to violate its neutrality cannot be regarded as a hostile act. 

CHAPTER II.— INTERNMENT OF BELLIGERENTS AND CARE OF THE 
WOUNDED IN NEUTRAL TERRITORY. 

11. A neutral Power which receives on its territory troops belong- 
ing to the belligerent armies shall intern them, as far as possible at 
a distance from the theatre of war. It may keep them in camps and 
may even confine them in fortresses or in places set apart for the 
purpose. It should decide whether officers may be left free on 
giving their parole not to leave the neutral territory without per- 
mission. 

12 . In defaal t of special agreement, the neutral Power shall supply 
the interned witli the food, clothing, and relief which the dictates 
of humanity proscribe. At the conclusion of peace the expenses 
caused by the internment shall be made good. 

13. A neutral Power which receives escaped prisoners of war shall 
leave them at liberty. If it allows them to remain in its territory, 
it may assign them a place of residence. The same rule applies to 
prisoners of war brought by troops taking refuge in the territory 
of a neutral Power. 

14. A neutral Power may authorize the pas.sage into its territory, 
of the sick and wounded belonging to the belligerent armies, on 
condition that the trains or other methods of transport by which they 
are conveyed shall carry neither combatants nor war material. In 
such a case, the neutral Power is bound to take whatever moixsures 
of sc^ety and cx)ntrol are nece-ssary for the purpose. ^Tho sick and 
wounded of one belligerent brought under these conditions into 
neutral territory by the other belligerent must be so guarded by the 
neutral Power as to ensure their taking no further part in the 

^military operations. The same duty shall devolve on the neutral 
Power with regard to the sick and wounded of the other army who 
may be committed to its care. 

15. The Geneva Convention applies to the sick and wounded who 
are interned in neutral territory. 

• CHAPTER III. — ^NEUTRAL PERSONS. 

16. The subjects or citizens of a State which is not taking part 
in the war are deemed neutrals. 

17. A neutral cannot claim the benefit of his neutrality: (a) If 

qpmmits hostile acts against a belligerent; (b) If he commits 

acts in favour of a belligerent, particularly if he voluntarily enlists 
in the ranks of the armed force of one of the parties. In such a case, 
the neiftral shall not J)e more severely treat^ by the belligerent as 
against whom he has abandoned his neutrality than a subject or 
citizen of the other belligerent State could be for the same act. 

K K 2 
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18. The following shall not be considered as acts committed in 
favour of one belligerent within the meaning of Article 17 (b): 
(a) The furnishing of supplies or the making of loans to one of 
the belligerents, provided that the person so doing neither lives 
in the territory of the other party nor in territory occupied by 
it, and that the supplies do not come from such territory; (b) Ser- 
vices rendered in matters of police or civil administration. 


CHAPTER IV. — RAILWAY MATERIAL. 

19. Railway material coming from the territory of neutral Powers, 
whetlier it be the property of the said Powers or of companies or 
private persons, and recognizable as such, shall not be requisitioned 
or utilized by a belligerent except in so far as is absolutely neces- 
sary. It shall be sent back as soon as possible to tlie country of 
origin. A neutral Power may likewise, in case of necessity, retain 
and utilize to a corresponding extent railway material coming from 
the territory of the belligerent Power. Compensation shall be paid 
on either side in proportion to the material used and to period of 
usage. 


CHAPTER V. — FINAL PROVISIONS. 

20. The provisions of the present Convention do not applj^ except 
between Contracting Powers, and then only if all the bolUgerents 
are parties to the Convention. 
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HAGUE CONVENTION RELATIVE TO THE STATUS OF 
ENEMY MERCHANT SHIPS AT THE OUTBREAK OP 
HOSTILITIES, No 6 of 1907(a). 

1. When a merchant ship belonging to one of the belligerent 
Powers is at the commencement of hostilities in an enemy j)ort, it 
is desirable that it should bo allowed to depart freely, either imme- 
diately, or after a reasonable number of days of grace, and to pro- 
ceed, after being furnished with a pass, direct to its port of desti- 
nation or any other port indicated to it. The same principle applies 
in the case of a sliip which lias left its last port of departure before 
the commencement of the war and has entered a port belpnging 
to the enemy while still ignorant that hostilities had broken out. 

2. A mercliant ship- which, owing to circumstances beyond its 
control, ina^ have been unable to leave the enemy port within the 
period contemplated in the preceding Article, or which was not 
allowed to leave, may not be confiscated. The belligerent may merely 
detain it, on condition of restoring it after the war, without payment 
of compensation, or he may requisition it on condition of paying 
compensation. 

3. Enemy mercliant ships which left their last port of departure 
before the commencement of the war, and are encountered on the 
high seas while still ignorant of the outbreak of hostilities may not 
be confiscated. They are merely liable to be detained on condition 
that^they are restorJ^ after the war without paymgnt of compen- 
sation; or to be requisitioned, or oven destroyed, on payment of 
compensation, but in such case provision must be made for the 
safety of the persons on board as well as the preservation* of the 
ship’s .papers. After touching at a port in their own country or * 
at a neutral port, such ships are subject to the laws and customs 
of na^^al war. 

4. Enemy cargo on board the ves.sels referred to in Articles 1 
and 2 is likewise liable to be detained and restored after the war 
without payment of compensation, or to be requisitioned on pay- 
menf of compensation, with or without the sliip. The same prin- 
ciple applies in the case of cargo on board the vessels referred to 
in Article 3. 

5. The present Convention does not refer to merchant ships which 
by their build that they are intended for conversion into war 

6. The provisions of the present Convention do not apply except 
betw^^n Contracting Powers, and then only if all the belligerents 
are parties to the CenventLom 

(a) See n. (a), p. 489, aupra, 

■■ ■/ • ■ ■ ■ 
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HAGUE CONVENTION RELATIVE TO THE CONVERSION OP 
MERCHANT SHIPS INTO WAR SHIPS, No. 7 of 1907(a). 

1. No MERCHANT sliip converted into a war ship shall have the 
rights and duties appertaining to vessels having that status unless 
it is placed under the direct authority, immediate control, and re- 
sponsibility of the Power, the flag of which it flies. 

2. Merchant ships converted into war ships must bear the external 
marks which distinguish the war ships of their nationality. 

3. The commander must be in the service of the State and duly 
commissioned by the proper authorities, llis name must flgure on 
the list of the officers of the fighting fleet. 

4. The crew must be subject to military discipline. 

6. Every merchant ship converted into a war ship is bound to 
observe in its operations the laws and customs of war. 

6. A belligerent who converts a merchant ship into a war ship 
must, as soon as possible, announce such conversion in the list pf 
its war ships. 

7. The pro^^sions of the present Convention do not apply except 
between Contracting Powers, and then only if all the belUgerentB 
are parties to the Convention. 


(a) See n. (a), p. 489, supra. 
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HAGUE CONVENTION RELATIVE TO THE LAYING OF 
AUTOMATIC SUBMARINE CONTACT MINES, No. 5 op 
1907 (a). 

1. It is forbidden : — (f) To lay unanchored automatic contact 
mines, unless they be so constructed as to become harmless pne 
hour at most after the person who laid them has ceased to control 
them; (2) To lay anchored automatic contact mines which do not 
become li armless as soon as they have broken loovse from their 
moorings; (,*1) To use torpedoes which do not become harmless when 
they have missed their mark. 

2. The laying of automatic contact mines off the coast and ports 
of the enemy with the sole object of intercepting commercial shipping, 
is forbidden. 

3. When anchored automatic contact mines are employed, every 

possible precaution must bo taken for the security of peaceful 
shipping. The belligerents undertake to do their utmost to render 
these mines harmless after a limited time has elapsed, and, should 
the mines cease to be under observation, to notify the danger zones 
as soon as military exigencies permit, by a notice to mariners, which 
must also be communicated to the Governments through the diplo- 
matic channel. • 

4. Neutral Powers which laj automatic contact mines oil their 
ooasts must observe the same rules and take tlie same precautions 
as are imposed on belligerents. The neutral Power must give notice 
to mariners in advance of the places wliere automatic contact mines 
have been laid. This notice must be communicated at once to the 
Gove Aments through the diplomatic channel. 

5. At the close of the war, tlie Contracting Powers undertake to 
do their utmost to remove the mines which they have laid, each 
Powisr removing its own mines. As i*egards anchored automatic 
contact mines laid by one of the belligerents off the coast of the 
other, their position must be notified to the other party by the 
Power which laid them, and each Power must proceed with the least 
possible delay to remove the mines in its own waters. 

» • % The Contracting Powers which do not at present own per- 
fected mines of the description contemplated in the present Con- 
vention, and which, consequently, could not at present carry out 

the nlles laid down in Articles 1 and 3, undertake to convert the 

• • 

(fl) See n. (a), p. 489, supra. 
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materiel of their mines as soon as possible, so as to bring it into 
conformity with the foregoing requirements.. 

7, The provisions of the present Convention do not apply except 
between Contracting Powers, and then only if all the belligerents 
are parties to the Convention. 

11. The present Convention shall remain in force for seven years, 
dating from the sixtieth day after the date of the first deposit of 
ratifications. Unless denounced, it shall continue in force after the 
expiry of this period. The denunciation shall be notified in writing 
'to the Netherland Government, which shall immediately commu- 
nicate a duly certified copy of the notification to all the Powers, 
informing them of the date on which it was received. The denun- 
ciation shall only operate in respect of the denouncing Power, and 
only on the expiry of six months after the notification has reached 
the Netherland Government. 

12. The Contracting Powers agree to reopen the question of the em- 
ployment of automatic contact mines six months before the expiry of 
the period contemplated in the first paragraph of the preceding Article, 
in the event of the question not having been already taken up and 
settled by the Third Peace Conference. If the Contracting Powers 
conclude a fresh Convention relative to tlie employment of mines, 
the present Convention shall cease to be applicable from the moment 
when it comes into force. 
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No. VII. 

HAGUE CONVENTION RESPECTING BOMBARDMENTS BY 
NAVAL FORCES IN TIME OF WAR, No. 9 of 1907 (a). 

OIAPTER 1. — IJOMBAKDMEN'r OF UNDEFENDED PORTS, TOWNS, VILLA(?ES, 
DWEIJ,iN(5S, OR BUILDINGS. 

1. Tiije bombardment by naval forces of undefended ports, towns, 
villages, dwellings, or buildings is forbidden. A place may not be 
bombarded solely on the ground that automatic submarine contact 
mines are atichorcd oil* the harbour. 

2. Military works, military or naval establishments, depots of 
arms or w^ar material, workshops or plant which could be utilized 
for the needs of the hostile fleet or army, and ships of war in the 
harbour, are not, however, included in this prohibition. The com- 
mander of a naval force may destroy them with artillery^, after a 
summons followed by a reasonable interval of time, if all other 
means are impossible, and when the local authorities have not them- 
selves destroyed them within the time fixed. The commander incurs 
no responsibility for any unavoidable damage which may be caused 
by a#)oml)ardmont under such circumstances. If for nailitary reasons 
immediate action is ne(?essary, and no delay can be allowed to the 
enemy, it is nevertheless understood that the prohibition to bombard 
the undefended town liolds good, as in the case given in the first 

• paragraph, and that the commander shall take, all due measures in 
order that the town may suffer as little harm as possible. 

3. After due notice has been given, the bombardment of unde- 
fended ports, towns, villages, dwellings, or buildings may be com- 
menced, if the local authorities, on a formal summons being made 
to them, decline to (iomply T^dth I’equisitions for provisions or 
supplies necessary for the immediate use of the naval force before 
the place in question. Such requisitions shall be proportional to the 
resources of the place. They shall only be demanded in the name 
of the commander of the said naval force, and they shall, as far as 

^pSsJible, be paid for in ready money; if not, receipts shall be given. 

4. The bombardment of undefended ports, towns, villages, dwell- 

ings, buildings, on account of failure to pay money contributions^^ 
is forbidden. • • 


(a) See n. (a), p. 489, supra. 
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CHAPTER II. — GENERAL PROVISIONS. 

5. Ill bombardments by naval forces all necessary steps must be 
taken by the commander to spare as far as possible buildings de- 
dicated to public worship, art, science, or charitable purposes, 
historic monuments, hospitals, and places where the sick or wounded 
are collected, provided that they are not used at the time for military 
purpose's. It is the duty of the inhabitants to indicate such monu- 
ments, edifices, or places by visible signs, which shall consist of 
large stiff rectangular panels divided (Sagonally into two painted 
triangular portions, the upper portion black, the lower portion 
white. 

6. Unless military exigencies render it impossible, the officer in 
command of an attacking naval force must, before commencing the 
bombardment, do all in his power to warn the authorities. 

7. The giving over to pillage of a town or placo, even when taken 
by assault, is forbidden. 


CHAPTER III. — FINAL PROVISIONS. « 

8. The provisions of the jirescnt Convention do not apply except 
between Contracting Powers, and then only if all the i)elligeronts 
are parties to the Convention. 


No. VIII. 

HAGUE CONVENTION FOR THE ADAPTATION OF THE* 
PRINCIPLES OF THE GENEVA CONVENTION TO 
MARITIME WAR, No. 10 of 1907 (a). • 

The material parts of this Convention, as well as of the Geneva 
Convention, 1906, have already been set forth (ft). » 

(а) See n. (a), p. 489, supra. 

(б) See pp. 104, 121, supra. For the text of the Geneva Convention, 1906, 

see Pearce Hif^gins, 18 et seq, ; and for that of the Hague Convention, No. 10 
of 1907, ibid. 361 et scq. • ^ # 
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No. IX. 

HAGUE CONVENTION RELATIVE TO CERTAIN RESTRIC- 
TIONS ON THE EXERCISE OF THE RIGHT OP 
CAPTURE IN MARITIME WAR, No. 11 of 1907(a). 

CHAPTEK I. — POSTAL CORRESPONDENCE. 

1. The postal correspondence of neutrals or belligerents, what- 
ever its oihcial or private character, found on board a neutral or 
enemy ship on the high seas is inviolable. If the ship is detained,, 
the correspondence is forwarded by tlie captor with tlio least pos- 
sible delay.# The provisions of the preceding paragraph do not, in 
case of violation of blockade, apply to correspondence proceeding 
to or from a blockaded port. 

2. The inviolability of postal correspondence does not exempt a 
neutral mail ship from the laws and customs of naval war respect- 
ing neutral merchant ships in general. The ship, however, may not 
be searched except when absolutely necessary, and then only with 
as much consideration and expedition as possible. 

CHAPTER II. — exemption from capture of certain vessels. 

3. \essels employed exclusively in coast fisheries, f>r small boats 
employed in local trade, together with their ap 2 )liances, rigging, 
tackle, and cargo, are exempt from capture. This exemption 

. oeases from tlie moment fliat they take any part whatever 
in hostilities. The Contracting Powers bind themselves not to take 
advan^g<3 of the harmless character of the said vessels in order to use 
them for military purposes while preserving their peaceful appear- . 
ance. 

4. Vessels employed on religious, scientific, or philanthropic 
missions are likewise exempt from capture. 

chapter hi. — regulations regarding the crews of enemy merchant 
ships captured by a belligerent. 

* ^5? When an enemy merchant ship is captured by a belligerent, 
such of its crew as are subjects or citizens of a neutral State are not 
made •prisoners of war. The same rule applies in the ca^ of 


(a) See n. (a), p. 489, supra. 
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the captain and officers, likewise subjects and citizens of a neutral 
State, if they give a formal undertaking in writing not to serve on 
an enemy ship while the war lasts. 

6. The captain, officers, and members of the crew, if subjects or 
citizens of the eoemy State, are not made prisoners of war, provided 
that they undertake, on the faith of a formal written promise, not to 

‘ engage, while hostilities last, in any service connected with the 
operations of the war. 

7. The names of the persons retaining their liberty under the 
conditions laid down in Article 5, paragraph 2, and in Article 6, 
are notified by the belligerent captor to tlie other belligerent. The 
latter is forbidden knowingly to employ the said persons. 

8. The provisions of the three preceding Articles do not apply to 
ships taking part in hostilities. 

CHAPTER iv. — EINAL PROVISIONS. 

9. The provisions of the present Convention do not apply except 

between Contracting Powers, and then only if all the belligerents 
are parties to the Convention. ^ 
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HAGUE CONVENTION EELATIVE TO THE ESTABLISH- 
MENT OF AN INTERNATIONAL PRIZE COURT, No. 12 
OF 1907 (a). 

Part I. — General Provisions. 

1. The validity of tlio capture of a merchant ship or its cargo^ 
when neutral or enemy property is involved, is decided before 
Prize Courts in accordance with the present Convention. 

2. Jurisdiction in matters of prize is exercised in the first instance 
by the Prize Courts of the belligerent captor. The judgments of 
these Courts are pronounced in public or are olficially notified >to 
parties concerned who are neutrals or enemies. 

3. The judgments of national Prize Courts may be brought before 
the International Prize Court (6): — (1) When the judgment of the 
national Prize Courts affects the property of a neutral Power or 
individual; (2) When the judgment affects enemy property and re- 
lates to — (a) cargo on board a neutral ship; (b) an enemy ship cap- 
tured in the territorial waters of a neutral Power, when that Power 
has not made the capture the subject of a diplomatic claim; (c) a 
claim based upon the allegation that the seizure has been effected 
in violation, either of a conventional stipulation in force between 
the belligerent Powers, or of an enactment issued by the belligerent 
capt^fi*. The appeal against the judgment of the fiational Court 
can be based on the ground that the judgment was wrong either in 
fact or in law. 

^ 4. An appeal may be brought — (1) By a neutral Power, if the 

judgment of the national tribunals affects its property or the pro- 
perty of its subjects or citizens (Article 3 (1)), or if the capture 
of an %nemy vessel is alleged to have taken place in the territorial 
waters of that Power (Article 3 (2) (b)); (2) By a neutral individual, 
if the judgment of the national Court affects his property (Article 
3 (1)>), subject, however, to the reservation that the Power to which 

(а) See n. (a), p. 489, supra. 

(б) By an additional Protocol, signed on the 19th September, 1910, by 
13 Powers, including Groat Britain, Prance and the United States of America, 

•iiNeb provided that signatory or adhering Powers which are debarred by diffi- 
culties of a constitutional kind from accepting this Convention in its present 
form, may, in ratifying or acceding to it, declare that In prize causes coming 
within.the jurisdiction of their national Courts, recourse to the Intornationtd 
Prize Court shall only J)e had in J;ho form of an action of indemnity for the 
injury caused by the capture (Ar* 1). Other Articles provide for consequei^ 
alterations in the procedure as originally prescribed; see p. 195, supra. 
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he belongs may forbid him to bring the case before the Court, or 
may itself undertake the proceedings in his place; (3) By an indi- 
vidual subject or citizen of an onemy Power, if the judgment of 
the national Court affects his property in the cases referred to in 
Article 3 (2), except that mentioned in paragraph (b). 

5. An appeal may also be brought on the same conditions as in 
the preceding Article, by persons belonging either to neutral States 
or to the enemy, deriving their rights from and entitled to represent 
an individual qualified to appeal, and who have taken part in the 
proceedings before the national Court. Persons so entitled m^ 
appeal separately to the extent of their interest. The same rule 
applies in the caae of persons belonging either to neutral States or 
to the enemy, who derive their rights from and are entitled to repre- 
sent a neutral Power the property of which was the suyect of the 
decision. 

6. When, in accordance with the above Article 3, the International 
Court has jurisdiction, the national Courts cannot deal with a case 
in more than two instances. The municipal law of the belligerent 
captor shall decide whether tlie case may be brought before the 
International Court after judgment has been given in k‘rst instance 
or only after an appeal. If the national Courts fail to give final 
judgment within two years from the date of capture, the case may 
be carried direct to the International Court. 

7. If a question of law to be decided is covered by a Treaty in 
force between the belligerent captor and a Power which is itself, 
or the subject or citizen of which is, a party to the proceedings, 
the Court is governed by the provisions of the said Treaty. In 
the absence of such provisions, the Court shall apply the rules of 
international law. If no^genorally recognized rule exists, the Court 
shall give ju(^mont in accordance with the general principles of 
justice and equity. The above provisions api>ly equally to ques- 
tions relating to the order and mode of proof. If, in accordance 
with Article 3 (2) (c), the ground of appeal is the violation of an 
enactment issued by the belligerent captor, the Court shall enforce < 
the enactment. The Court may disregard failure to comply with 
the procedure laid down in the legislation of the belligerent raptor 
when it is of opinion that its consequences are unjust and inequitable. 

8. If the Court pronounces the capture of the vessel or cargo 
to be valid, they shall bo disposed of in accordance with the Jai^ 
of the belligerent captor. If it pronounces the capture to bo null, 
the Court shall order restitution of the vessel or cargo, and shall 
fix, if there is occasion, the amount of the damages. If the vessel 
or cargo have been sold or destroyed, the Court shall determine the 
compensation to be given to the owner on this account. If,tlr3« 
national Prize Court pronounced the capture to be null, the Court 
can only be asked to decide as to the damages. 

9. The Contracting Parties undertake to submit in good* faith 
to the decisions of the International Rize Cou^c and to carry them 
out with the least possible delay. 
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Part II.— Constitution of the International Prize Court. 

10. The International Prize Court is composed of judges and 
deputy judges, who will be appointed by the Contracting Powers, 
and must all bo jurists of known proficiency in questions of inter- 
national maritime law, and of the highest moral reputation. The 
appointment of those judges and deputy judges shall bo made within 
six months after the ratification of the present Convention. 

11. The judges and deputy judges are appointed for a period of 
six years, reckoned from the date on which the notification of their 
appointment is received by the Administrative Council established 
by the Convention for the Pacific Settlement of International Dis- 
putes of the 29th July, 1899. Their appointments can be renewed. 
Should one of the judges or deputy judges die or resign, the same 
procedure is followed in filling the vacancy as was followed in 
appointing him. In this case, the appoiiitineiit is made for a fresh 
period of six years. 

12. The judges of the International Prize Court are all equal 
in rank and have precedence according to the date on which the 
notification of their appointment was received (Article 11, para- 
graph 1), ^j^hd if they sit by rota (Article 15, paragraph 2), accord- 
ing to the date on which they entered upon their dulicvS. When the 
dato is the same, the senior in age hikes preoedenco. The deputy 
judges when acting are in the same position as the judges. They 
rank, however, after them. 

13. The judges enjoy diplomatic inivileges and immunities in 
the perforraanco of their duties and when outside their own country. 
Pefore taking their seat, the judges must take an oatli, or make 
a solemn afiirmation before the Administrative Council, to discharge 
their duties impartially and conscientiously. 

14i The Court is composed of fifteen judges; nine ji*dges constitute 
a quorum. A judge who is absent or prevented from sitting is 
replaced by the deputy judge. 

15. The judges appointed by the following Contracting Powers: 

• Germany, the United States of America, Austria-Huiigaiy, Franco, 
Great Pritain, Italy, Japan, and Russia, are always summoned to 
sit. fi-^he judges and deputy judges appointed by the other Con- 
tracting Powers sit by rota as shown in the Table (m) annexed to 
the present Convention; their duties imiy be performed successively 
by the same person. The same judge may bo appointed by several 
of the said Powers. 

16. If a belligerent Power has, according to the rota, no judge 
sitting in the Court, it may ask that the judge appointed by it 
should take part in the settlement of all cases arising from the war. 

• shall then be drawn as to which of the judges entitled to sit 
according to the rota shall withdraw. This arrangement does not 
affect the judge appointed by the other belligerent. 

• 

(r?) For this Table, tee Pari. Ifapers, Misc. No. 6 (1908), p. 116; Pearci} 
Higgins, 430. See also p. 197, supra. 
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17. No judge may sit who has been a party, in any way whatever, 
to the sentenoe pronounced by tlie national Courts, or has taken 
part in the case as counsel or advocate for one of the parties. No 
judge or deputy judge may, during his tenuie of office, appear as 
agent or advocate before the International Prize Court, nor act for 
one of the parties in any capacity whatever. 

18. Tlie belligerent captor is .entitled to appoint a naval officer 
of high rank to sit as assessor, but with no voice in the decision.: 
A neutral Power, which is a party to the proceedings or the subject 
or citizen of which is a parly, has the same right of appointment; 
if in applying this last provision more than one Power is concerned, 
they must agiee among theinselvos, if necessary by lot, on the officer 
to be appointed. 

19. The Court elects its President and Vice-President by an abso- 
lute majority of the votes cast. After two ballots, tlie election is 
made by a bare majority, and, in case the votes are equal, by lot. 

20. The judges of the International Prize Court are entitled to 
travelling allowances in accordance with the regulations in force 
in their own country, and in addition receive, while the Court is 
sitting or while they are carrying out duties conferred upon them 
by the Court, a sum of 100 Netherland florins per diem. These 
payments are included in the general expenses of the Court dealt 
with in Article 47, and are paid through the International Bureau 
established by the Convention of the 29th July, 1899. The judges 
may not receive from their own Government or from that of any 
other Power any remuneration in their capacity of members of the 
Court. 

21. The International Prize Court sits at The Hague and may 
not, except in circumstances beyond its control, be transferred else- 
where without the consent of the belligerents. 

’22. The Administrative Council fulfils the same functions /with 
regard to the International Prize Court as with regard to the Per- 
manent Court of Arbitration, but only representatives of Contract- 
ing Powers shall be members of it. 

23. The International Bureau acts as registry to the International 

Prize Court and shall place its offices and staff at the disposal of 
the Court. It has the custody of tlie arcliives and carries out the 
administrative work. The Secretary-General of the International 
Bureau acts as registrar. The necessary secretaries to assist the 
registrar, translators and shorthand writers are appointed and sworn 
in by the Court. ^ 

24. The Court determines which language it shall use and the 
languages the employment of which shall be authorized before it. 
The official language, however, of the national Courts which have 
had cognizance of the case may always be employed before the Courfe 

25. Powers which are concerned in a case may appoint special 

agents to act as intermediaries between themselves and the Court. 
They may also engage counsel or advocates to defend their rights 
and interests. n 

2S, A private person concerned in a case will be represented before 
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the Court by an attorney, who must bo either an advocate qualified 
to plead before a Court of Appeal or a High Court of one of the 
Contracting States, or a lawyer practising before a similar Court, 
or lastly, a professor of law at one of the higher teaching centres of 
those ooun trios. 

27. For the service of all notices, in particular on the parties, 
witnesses, or experts, the Court may apply direct to the Govern- 
ment of the State on the territory of which the service is to be 
carried out. The same rule applies in the case of steps being 
taken to procure evidence. Kequests for this purpose are to be 
executed so far as the means at the disposal of the Power applied 
to under its municipal law allow. They cannot bo rejected unless the 
Power in question considers them calculated to impair its sovereign 
rights or its safety. If the request is cx)mplied with, tlie fees charged 
must onlj'^ (‘.emprise the expenses ac^tually incurred. The Court is 
equally entitled to act through the IVnver wilhin the territory of 
which it is meeting. Notices to be given to parties in the plaice where 
the Court sits may be served through the International Bureau. 

* Part III. — Prockdurk. 

[Arts. 28 — oO omitted; see p. 198, supm.j 


Part IV. — ^Final Provisions. 

51. The present Convention does not apply as of right except 
when the belligerent Powers are all parties to the Convention. It 
is further understood that an appeal to the International Prize Court 
can only be brought by a Contracjting Power or the subject or citizen 
of a Contracting Power. An appeal is only admitted »nder .Article 5 
when both the owner and the person entitled to represent liira are 
equall}'^ Contracting Powers or the subjects or citizens of Contracting 
Powers. 

• 52. The present Convention shall bo ratified and the ratifications 

shall be deposited at The Hague as soon as all the Powtjrs mentioned 
in Article 15 and in the Table annexed are in a position to do so. 
The deposit of the ratifications shall take place, in any case, on 
the 30th June, 1909, if the Powers which are ready to ratify furnish 
ninejudgos aiid nine deputy judges to the Court, duly qualified to 
constitute a Court. If not, the deposit shall be postponed until this 
condition is fulfilled. A minute of the deposit of the ratifications 
shall be drawn uj), of which a certified copy shall be forwarded, 
through the diplomatic channel, to each of the Powers referred to 
Jir^he first paragraph. 

The Powers referred to in Article 15 and in the Table annexed 
are entitled to sign the pre.se nt Convention up to the date of the 
deposit of the ratifications contemplated in paragraph 2 of the pre- 
ceding Article. Afte^ this de|losit, they can at any time accede to it, 
purely and simply. A Poiver wishing to accede, notifies its intention 
C.I.L. L L 
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in writing to the Netherland Government, transmitting to it at the 
same time the act of accession, which shall be deposited in the 
archives of the said Government. The latter shall send, through the 
diplomatic channel, a certified copy of the notification and of tiie act 
of accession to all the Powers referred to in the preceding para- 
graph, informing tliem of the date on which it has received the 
XLOtb&cation. 

54. The present Convention shall come into force six months from 
the deposit of the ratifications contemplated in Article 52, para- 
graphs 1 and 2. The accessions shall take effect sixty days after 
the notification of such accession has been received by the Nether- 
land Government, or as soon as possible on the expiry of the period 
contemplated in the preceding paragraph. The International Court 
shall, however, have jurisdiction to deal with prize cases decided 
by the National Courts at any time after the deposit of the ratifi- 
cations or of the receipt of the notification of the accessions. In 
such cases, the period fixed in Article 28, paragraph 2, shall only 
be reckon^ from the date when the Convention comes into force 
as regards a Power which has ratified or acceded. 

55. The present Convention shall endure for twelve ’years from 
the date at which it comes into force, as determined by Article 54, 
paragraph 1, even for the Powers acceding to it subsequently. 
It shall be renewed tacitly for successive periods of six years 
unless denounced. Denunciation must be notified in writing, 
one year at least before the expiry of each of the periods 
mentioned in the two pi'ecoding paragraphs, to the Netherland 
Government, which will inform all the other Contracting Powers. 
The denunciation shall only operate in respect of the notifying 
Power. The Convention shall remain in force in the case of the 
other Contracting Powers, provided that their share in the appoint- 
ment of judges be still sufficient to allow the work of the Court to 
be discharged by nine judges and nine deputy judges. 

56. In case the present Convention is not in operation as regards 
aU the Powers referred to in Article 15 and the annexed Table, the 
Administrative Council shall draw up a list on the lines of that 
Article and Table of the judges and deputy judgjos through *whom 
the Contracting Powers are to share in the composition of the Court. 
The times allotted by the said Table to judges who are summoned to 
sit in rota shall be r^stributed between the different years of tbo six- 
year period in such a way that, as far as possible, the number of the 
judges of the Court in each year shall be tlio same. If the number 
of deputy judges is greater than that of the judges, the number of 
the latter can be completed by deputy judges chosen by lot among 
those Powers which do not nominate a judge. The list drawiSL'^p'' 
in this way by the Administrative Council shall be notified to the 
Contracting Powers. It shall be revised when the number of these 
Powers is modified as the result of^ accossiojis or denunciations. 
The change resulting from an accession is not made until the l^t 
January after the date on which the accession takes effect, unless 
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the acceding Power is a belligerent Power, in wliioli case it can 
demand to be at once represented in the Court, the provision of 
Article 16 being, moreover, applicable if necessary. When the total 
number of judges is less tlian eleven, seven judges form a quorum. 

57. Two years before the expiry of each period referred to in 
paragraphs 1 and 2 of Article 55, any Contracting Power may 
demand a modification of the provisions of Article 15 and of the 
annexed Table, as regards its participation in the composition of 
the Court. The demand shall be addressed to- the Administrative 
Council, which will examine it and submit to all the Powers pro- 
posals as to the measures to be adopted. Tlie Powers: shall inform 
the Administrative Council of their decision with the least possible 
delay. The result shall be communicated at once, and one year and 
thirty days at least before the expiry of the said period of two years, 
to the Power which made the demand. In such circumstances, the 
modifications adopted by the Powers shall come into force from the 
commencement of the fresh period. 


L L 2 
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No. XI. 

HAGUE CONVENTION EESPECTING THE EIGHTS AND 
DUTIES OF NEUTRAL POWERS IN MARITIME WAR, 
No. 13 OF 1907 (a). 

1. RelligereiNTss are bound to respout the sovereign rights of neutral 
Powers and to abstiiin, in neutral territory or neutral waters, from 
any act which would, if knowingly permitted by any Power, con- 
stitute a violation of neutrality. 

2. Any act of hostility, including therein capture and the exercise 
of the right of search, committed by bellig-eront warships in the 
territorial waters of a neutral Power, constitutes a vif^lation of 
neutrality and is strictly forbidden. 

3. When a ship has been captured in the territorial waters of a 
neutral Power, such Power must, if the prize is still within its juris- 
diction, employ the moans at its disposal to release the prize with 
its oflGlcers and crow, and to intern the prize crew. If tlnn^rize is not 
witliin the jurisdiction of the neutral Power, the captor Government, 
on the demand of the neutral Power, must liberate the prize with 
its oflicers and crew. 

4. A Prize Court cannot he established by a belligerent on neutral 
territory or on a vessel in neutral waters. 

5. BeUigorentS are forbidden to use neutral ports and Waters as 
a base of naval operations against their adversaries ; and in pfirticular 
they may not erect wireless telegraphy stations or any apparatus for 
the purpose of communicating with the belligerent forces on land 
or sea. 

6. The supply, in any manner, directly or indirectly, of warships, 
supplies, or war material of any kind whatever, by a neutral P^)wer 
to a belligerent Power, is forbidden. 

7. A neutral Power is not bound to prevent the export or transit, 
on behalf of either belligerent, of arms, munitions of war, orf in 
general, of anything wliich could be of use to an army or fleet. 

8. A neutral Government is bound to employ the means at its 
disposal to prevent the fitting out or arming of any vessel within 
its jurisdiction which it has reason to believe is intended to cruise, 
or engage in hostile operations, against a Power with which tliafl 
Government is at peace. It is also bound to display the same 
vigilance to prevent the departure from its jurisdiction of any yesset 

€ tr 

(«) See n. (a), p. 489, supra. 
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intended to cruise, or engage in hostile operations, which has been 
adapiod entirely or partly witliin the said jurisdiction for use in war. 

9. A neutral Power must apply to the two belligerents inipartially. 
the conditions, restrictions, or prohibitions issued by it in regard 
to the admission into its ports, roadsteads, or territorial waters, of 
belligerent warships or of their prizes. Nevertheless, a neutral 
Power may forbid any particular belligerent vessel which has failed 
to conform to the orders and regulations made by it, or which has 
violated neutrality, to enter its ports or roadsteads. 

10. The neutrality of a Power is not affected by the mere passage 
through its territorial waters of warships or prizes belonging to 
belligerents. 

11. A neutral Power may allow belligerent warships to employ 
its licensed pilots. 

12. In default of special provisions to the contrary in the legis- 
lation of a neutral Power, belligerent warships are not permitted 
to remain in the ports, roadsteads, or territorial waters of the said 
Power for more than twenty -four hours, except in the cases covered' 
by the present Convention. 

13. I^a Power which has received notice of the outbreak of 
hostilities learns that a belligerent warship is in one of its ports or 
roadstejids, or in its territorial waters, it must notify the said ship 
to depart within twenty-four hours or within the time proscribed 
by the local law. 

14. A belligerent warsJiip may not prolong its stay in a neutral 
port beyond the time pennitted except on account of damage or 
stress of weather. It inust depart as soon as the cause of the del^yr 
is at an end. The regulations as to the length of time which such 
vessels may remain in neutral ports, roadsteads, or waters, do noti 
apply warships devoted exclusively to religious, scientific, or 
philanthropic purposes. 

15. In default of special provisions to the contrary in the legis- 
lation of a neutral Power, the maximum number of warships belong- 
ing to a bellig-erent which may bo in one of the ports or roadsteads 
of that Power simultaneously shall be thnee. 

f6. When warships belonging to both belligerents are present 
simultaneously in a neutral port or roadstead, a period of not less 
than twenty-four hours must elapse between the departure ol tlie 
ship belonging to one belligerent and the departure of the ship 
belonging to the other. Tlie order of departure is determined by 
the order of arrival, unless the ship which arrived first is so circum- 
stanced that an extension of its s^y is permissible. A belligerent 
warship may not leave a neutral port or roadstead until twenty-four 
Miours after the departure of a merchant ship flying the flag of its 
adversary. 

J7. In neutral ports and roadsteads belligerent warships may only 
carry out such r^jpairs a^are absolutely necessary to render them' 
seaworthy, and may not add in any manner whatever to their fighting 
force. The local authorities of the neutral Power shall decide what 
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repairs are necessary, add these must be carried out witli the least 
possible delay. , 

18. Belligerent warships may not make use of neutral ports, road- 
steads, or territorial waters for replenishing or increasing their 
supplies of war material or their armament, or for completing their 
01*0 ws. 

19. Belligeix)nt warships may only revictual in neutral 2 )orts or 
roadsteads to bring up their supplies to the peace standard. Simi- 
larly these vessels may only ship sufficient fuel to enable them to 
I'each the nearest port in their own country. They may, on the 
other hand, iill up their bunkers built to carry fuel, in neutral 
countries which have adopted this metliod of determining the amount 
of fuel to be supplied. If, in accordance with tlie law of the neutral 
Power, the ships are not supplied with coal witliin twenty-four hours 
of their arrival, the duration of tlieir permitted stay is extended by 
twenty -four hours. 

20. Belligerent warships wliicli hay© shipped fuel in a port be- 
longing to a neutral Power may not within the succeeding three 
months replenish their supply in a port of the same Power. 

21. A prize may only be brought into a neutral port OA account 
of unseaworthiness, stress of weather, or want of fuel or provi- 
sions. It must leave os soon as the circumstances which justified 
its entry are at an end. If it does not, the neutral Power must order 
it to leave at once; should it fail to obey, the neutral Power must 
employ the means at its dis^josal to release it with its officers and 
crew and to intern the prize crew. 

22. A neutral Power must, similarly, release a j^rize brought into 
on© of its ports under circumstances other than tliose referred to 
in Article 21, 

23. A neutral ^*ower may allow prizes to enter its ports and roari- 

steads, whether under convoy or not, when they are brought there 
to be sequestrated pending the decision of a Prize Court. It may 
have the prize taken to another of its ports. If the prize is con- 
voyed by a warship, the {)rize crew may go on board the convoying 
ship. If the prize is ncjt under convoy, the prize crew are left 
at liberty. c 

24. If, notwithstanding the notification of the neutral Power, a 
belligerent ship of war does not leave a port where it is not entitled 
to remain, the neutral Power is entitled to take such measures as it 
considers necessary to render the ship incapable of putting to sea 
so long as the war lasts, and the commanding officer of the ship must 
facilitate the execution of such measures. When a belligerent ship 
is detained by a neutral Power, the officers and crew are likewise 
detained. The officers and crew so detained may be loft in th^^? 
ship or kept either on another vessel or on land, and may be subjectea 
to such restrictions as it may appear necessary to impose upon them. 
A sufficient number of men must, however, be always left on board 
for looking after the vessel. The offiotrs may ^be left at liberty 
on giving their word not to quit the neutral territory 'without per- 
mission. 
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25. A neutral Power is bound to exercise such vigilance as the 
means at its disposal permit to prevent any violation of the provi- 
sions of the above Articles occurring in its ports or roadsteads or in 
its waters. 

26. The exercise by a neutral Power of the rights laid down in 
the present Convention can under no circumstances be considered 
as an unfriendly act by one or other belligerent who has accepted 
the Articles relating thereto. 

27. The Contracting Powers shall communicate to each other in 
due course all statutes, orders, and other enactments defining in their 
respective countries the situation of belligerent warships in their 
ports and waters, by means of a communication addressed to the 
Government of the Netherlands, and forwarded immediately by that 
Government to the other Contracting Powers. 

28. The provisions of the present Convention do not apply except 
to the Contracting Powers, and then only if all the belligerents 
are parties to the Convention. 
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No. Xll. 

HAGUE DECLARATION PROHIBITING THE DISCHARGE 
OF PROJECTILES AND EXPLOSIVES FROM BALLOONS, 
No. 1 OF 1907 (a). 

The Contracting Powers agree to prohibit, for a period extending’ 
to the close of the Third Peace Conference, the discharge of projec- 
tiles and explosives from balloons or by other new methods of a 
similar nature. 

The present Declaration is only binding on the Contract' ng Powers 
in case of war between two or more of them. 

It shall cease to be binding from the moment when, in a war 
between the Contracting Powers, one of the belligerents is joined 
by a non-Contractin^ Power. 

In the event of one of the High Conti’acting Parties denouncing 
the present Declaration, such denunciation shall only operate on 
the expiry of one year after the notification made in writing to the 
Netherland Government, and forthwith communicated by it to all 
the other Contracting Powers. 

This denuncitition shall only operate in respect of the denouncing 
Power. 


(«) See n. (a), p. 489, mpra. 
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THE DECLARATION OF LONDON, 1909. 

DEOLAKATION CONCERNING THE LAWS OF NAVAL WAR. 
PRELIMINARY PROVISION (5). 

The Signatory Powora aro agreed that the riilea ooiitainod in the 
following Chapters eorrespond in substanoe with the generally re- 
eognized princ?iples of international law. 


CHAPTER I. — BLOCKADE IN TIME OE WAR. 

1. A blockade must not extend beyond the ports and coasts be- 
longing to or occupied by the enemy. 

2. In accordance with the Declaration of PaivLs of I85G, a blockade, 
in order to be binding, must be effective — that is to say, it must be 
maintained by a force sufficient I’cally to prevent access to the enemy 
coastline. 

3. The quest ioji whether a blcw^kado is ellective is a question of 
fact. 

4. A blockade is not regarded as raised if tlio blockading force 
is temporarily withdrawn on account of stress of weather. 

blocka<le must be applied impartially to the ships of all 
nations. • 

G. Tlie comjiiander of a l)lockading forcje may give permission 
to a warship to enter, and subsequently to leave, a blockaded port. 

7. In circiii instances of distress, acknowledged by an officer of the 
blockading force, a neutral vessel may enter a phioo under blockade 
and subsequently«leave it, inovidcd that slwf has neither discharged 
nor shipped any cargo there. 

8. A blockade, in order to bo binding, must bo declared in accord- 
an(30 with Article 9, and notified in liccordance with Articles 11 
and*16. 

9. A declaration of blockade is made either by the blockading 
Power or by the naval autliorities acting in its name. It specifies — ■ 
(1) the date when the blockade begins; (2) the geographical limits 
of the coastline under blockade; (3) the period within which neutral 
vd^els may come out. 

10. If the operations of the blockading Power, or of the naval 
authqfities acting in its name, do not tally with the particulars, 
which, in accordance with icicle 9 (1) and (2), must be inserted 


(^>») Formal parts omitted. 
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in the declaration of blockade, the declaration is void, and a new 
declaration is necessary in order to make the blockade operative. 

11. A declaration of blockade is notified — (1) to neutral Powers, 
by the blockading Power by means of a communication addressed 
to the Governments direct, or to their representatives accredited to 
it; (2) to the local authorities, by tlie officer commanding tlie blockad- 
ing force. The local autliorities will, in turn, inform the foreign 
consular oflicers at the port or on the coastline under blockade as 
soon as possible. 

12. The rules as to declaration and notification of blockade apply 
to cases where the limits of a blockade are extended, or where a 
blockade is re-established after having boon raised. 

. lii. The voluntary raising of a blockade, as also any restriction 
in the limits of a blockade, must be notified in the manner pre- 
scribed by Article 11. 

14. The liability of a neutral vessel to capture for breach of 
blockade is contingent on her knowledge, actual or resumptive, of 
the blockade. 

15. Failing proof to the contrary, knowledge of thcxhlockado is 
presumed if the vessel left a neutral port subsecpjontly to the noti- 
fication of tho blockade to the PoAver to which such port belo'ngs, 
provided tliat such notification was made in sufficient time. 

10. If a vessel approaching a blockaded jjort has no knowledge, 
actual or presumptive, of the blockade, tho notification must bo made 
to the vessel itself b^*^ an officer of one of tlie ships of the blockading- 
force. This notification should be entered in the vessel’s logbook, 
and must state the day and hour, and the geographical position of 
the vessel at the time. It* througli the negligence of the officer com- 
manding the ^jlockadiiig force no declaration of blockade has-been 
notified to the local authorities, or, if in the declaration, as notified, 
no period has been mentioned within which neutral vessels may 
come out, a neutral vessel coming out of the blockaded port must be 
allowed to pass free. ‘ 

17. Neutral vessels cnay not be ctiptured for breach of blockade 
except within tho ai-ca of operations of the warsJiips detailed to 
render the blockade effective. 

18. The blockading forces must not bar access to neutral ports or 

coasts. t 

19. Whatever may be the ulterior destination of a vessel or of her 
cargo, she cannot be captured for breach of blockade, if, af the 
moment, she is on her way to a non-blookadod port. 

20. A vessel which has broken blockade outwards, or which 

attempted to break blockade inwards, is liable to capture so iSng’* 
as she is pursued by a ship of the blockading force. If the pursmt 
is abandoned, or if the bloekade is raised, her capture can no longer 
be effected. t • 

21. A vessel found guilty of breach of blockade is liable to con- 
demnation. The cargo is also condemned, unless it is proved that 
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ai the time of tlio shipment of the goods the shipper neither knew 
nor could have known of the intention to break the blockade. 


CHAPTER II. — CONTRABAND OF WAR. 

22. TJie following articles may, without notice, be treated as con- 
traband of war, under the name of absolute contraband: — (1) Arms 
of all kinds, iiKiluding arms for sporting puriioses, and their dis- 
tinctive component parts. (2) Projectiles, charges, and cartridge 
of all kinds, and their distinctive component parts. (3) Powder and 
explosives specially prepared for use in war. (^4) G un -mo iin tings, 
limber bo.Kes, limbers, military waggons, held forges, and their dis- 
tinctive component parts. (5) Clothing and ecpiip merit of a distinc- 
tively militujy character. (G) All kinds of harno.ss of a distinctively 
military character. (7) Saddle, draught, and pack animals suitable 
for use in war. (8) Articles of camp equipment, and their distinctive 
component parts. (9) Armour plates. (10) AVarships, including 
boats, and their distinctive component parts of such a nature that 
they can onl.^ be used on a vessel of wav. (11) Implements and 
apparatus designed exclusively for the manufacture of munitions 
of wai*, for the maiiufacliire or repair of arms, or war materiaPfor 
use on land or sea. 

23. Articles exclusively used for war may be added to the list of 
absolute contraband by a declaration, whicli must bo notified. Such 
notification must be ad<lresvsed to the Governments of other Powers, 
or to their representfitives accredited to the Power making the de- 
claration. A notification made after the outbreak of Jiostilities is 
addressed only to neutral Powers. 

24. iChe following articles, susceptible of use in war as well as 
for purposes of peace, may, v\dthout notice, be treated ife contraband 
of war, under the name of (x^nditional contraband; (1) Foodstuffs. 
(2) Forage and grain, suitable for feeding aniiiuils. (3) Clothing, 
ilabrics for clothing, and boots and shoes, suihible for use in war. 
(4) Gold and silver in coin or bullion; paper money, (o) Vehicles 
of all l^nds available for use in war, and tlioir component parts. 
(6) Vessels, craft, and boats of all kinds; floating docks, parts of 
docks and tlieir component parts. (7) Railway material, both fixed 
and rolling stock, and material for telegraphs, wireless telegraphs, 
and telephones. (8 ) Balloons and flying machines and their distinc- 
tive component parts, together with accessories and articles recog- 
nizable as intended for use in connection witli balloons and flying 
machines. (9) Fuel; lubricants. (10) Powder and explosives not 
ijj)efepially prepared for use in war. (11) Barbed wire and implements 
for fliing and‘ cutting the same. (12) Horseshoes and shoeing 
materials. (13) Harness and saddlery. (14) Field glasses, tele- 
scopes, ichronometers, and all kinds of nautical instruments. 

25. Articles susceptible of «ise in war as well as for purposes 
of peace, other than those enumerated in Articles 22 and 24, may 
be added to the list of conditional contraband by a declaration, which 
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must be notified in the manner provided for in the second paragraph 
of Article 23. 

26. If a Tower waives, so far as it is concernod, the right to treat 
as contraband of war an article comprised in any of the classes 
enumerated in Articles 22 and 24, such intention sliall be announced 
by a declaration, which must be notified in the manner provided 
for in the second paragraph of Article 23. 

27. Articles which are not susceptible of use in war may not be 
declared contraband of war. 

28. The following may not bo declared contraband of war: — 
(1) Eaw cotton, wool, silk, jute, flax, hemp, and other raw materials 
of the textile industries, and yarns of the same. (2) Oil seeds and 
nuts; copra. (3) Rubber, resins, gums, and lacs; hops. (4) Raw 
hides and liorns, bones, and ivory. (5) Natural and artificial 
manures, including nitrates and phosphates, for agricultural pur- 
poses. (6) Metallic ores. (7) Earths, clays, lime, chalk, stone, 
including marble, bricks, slates, and tiles. (8) Chiiiawaro and glass. 
(9) Taper and paper-making inateriaLs. (10) Soap, paint and 
colours, including articles exclusively used in their,, manufacture, 
and varnish. (11) llleaching powder, soda ash, causlic soda, salt 
cake, ammonia, sulphaie of ammonia, and sulphate of copper. 
(12) Agricultural, mining, textile, and printing Jiiachinery. (13) 
Precious and .se mi -p ret ions stones, pearls, mother-of-pearl, and coral. 
(14) Clotjks and watches, other than clironomolers. (15) Fashion 
and fancy goods. (10) Feathers of all kinds, hairs, and bristles. 
(17) Articles of household furniture and decoration; ofllco furniture 
and requisites. 

29. Likewise the following may not bo treated as contraband of 
war: (1) Articles serving exclusively to aid the sick and Avpunded. 
They can, hftwevor, in case of urgent military necessity and subject 
to the payjiient of coinponsalion, be requisitioned, if their dostina- 
tion is that specified in Article 30. (2) Articles intended for the use 
of the vessel in which they are found, as well as those intended far 
the use of lier crew and passengers during the voyage. 

30. Absolute contraband is liable to capture *if it is shov'ii to be 
destined to territory belonging to or occupied by the enemy, or to 
the armed forces of the enemy. It is immaterial whether the car- 
riage of the goods is direct or entails transhipment or a subj^equont 
transport by land. 

31. Proof of the destination specified in Article 30 is complete in 
the following cases:— (1) Wlien the goods are documented for dis- 
charge in an enemy port, or for delivery to the armed forces of the 
enemy. (2) When the vessel is to call at enemy ports only, o^yrhan 
she is to touch at an enemy port or meet the armed forces of the* 
enemy before reaching the neutral port for which the goods in 
question are documented. 

32. Where a vessel is carrying jfosolute contraband, her papers 
are conclusive proof as to the voyage on which she is engaged, unless 
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she is found clearly out of the course 'indicated by her papers and 
unable to give adequate reasons to justify such deviation. 

33. Conditional contraband is liable to capture if it is shown to be 
destined for the use of the armed forces or of a government depart- 
ment of the enemy State, unless in tliis latter case the circumstancesi 
show tliat the goods cannot in fact bo used for tlie purposes of the 
war in progress. This latter exception does not apply to a consign- 
ment coming under Article 24 (4). 

34. The destination referred to in Articde 33 is presumed to exist 
if the goods are consigned to enemy authorities, or to a contractor 
established in tlio enemy country who, as a matter of common know- 
ledg-e, supplies articles of this kind to the enemy. A similar pre- 
sumption arises if the goods are consigned to a fortified place be- 
longing to the enemy, or oUier plac^ serving as a base for the armed 
forces of tiio enemy. No such presumption, however, arises in the 
case of a merchant vessel bound for one of these places if it is sought 
to prove that she herself is contraband. In cases whore tlie above 
presumptions do not arivse, the destination is presumed to be inno- 
cent. Tlie presumptions set up by tliis Articjle jnay bo rebutted. 

35. Conditional contraband is not liable to capture, except when 
found on board a vessel bound for territory belonging to or occupied 
by the enemy, or for the armed forties of the enemy, and when it is 
not to be discharged in an intervening neutral poi*t. Tim shiji's 
papers are conclusive proof both as to the voyage on wliich the vessel 
is engaged and lus to the port of discliarge of the goods, unless she 
is found clearly out of the course indicated by her papers, and unable 
to give adequate reasojis to justify suiih deviation. 

36. Notwithstaiidiug the provisions of Article 35, conditional con- 
traband, if shown to have the destination referred to in Article 33, 
is lialflt.' to capture in cases wliore the enemy country' has no sea- 
board . 

37. A vessel carrying goods liable to capture as absolute or con- 
jditiojial contraband may bo captured on the high seas or in the 
territorial water’s of the belligerents throughout the whole of lier 
voyage^ even if slio is to touch at a port of cslll before remihing the 
hostile destination. 

38. A vessel may not be captured on the ground that she has 
carri<j{i contraband on a previous occasion if sintli carriage is in 
point of fact at an end. 

39. Contraband goods are liable tx) coiidonmatiou. 

40. A vessel currying contraband may be condemned if the con- 
traband, reckoned oilhor by value, weight, volume, or freight, forms 

^mbit? than half the cargo. 

41. If a vessel carrying contraband is released, the costs and ex- 
penses# incurred by the captor in respect of the proceedings in the 
national Prize Court and tlie custody of the ship and cargo during 
the proceedings shall be borne by the ship. 
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42. Goods which belong to the owner of the contraband and are 
on board the same vessel are liable to condemnation. 

43. If a vessel is encountered at sea while unaware of the out- 
break of hostilities or of the declaration of contraband which applies 
to her cargo, the (fojitraband cannot bo condemned except on payment 
of compensation; the vessel herself and the remainder of the cargo 
are not liable to condemnation or to the costs and expenses referred 
to in Article 41 . Tlio same rule applies if the master, after becoming 
awaro of the outbreak of hostilities, or of the doclarationj of contra- 
band, has had no opportunity of discharging the contraband. A 
vessel is deemed to be aware of the existence of a stale of Avai’, or 
of a declaration of contrabaaid, if she loft a neutral port subse- 
quently to the notili cation to the Power to whidi suoh port belongs 
of the outbreak of hostilities or of the declaration of contraband 
respectively, provided that such notification was made in sufficient 
time. A vessel is also deemed to be aware of the existence of a 
state of Avar if she left an enemy port after the outbreak of 
hostilities. 

44. A vessel which has been stopped on the ground that she is 
carrying contraband, and which is not liable to condom nation on 
account of the proportion of contraband on board, may, when the 
circumstances ijormit, bo allowed to continue her voyage if the 
master is willing to hand over the contraband to the belligerent 
warship. The deli's^ry of the contraband must be entered by the 
cap lor on the logbook of the vessel stopped, and the master mnst 
give the captor duly certified copies of all relevant pajiers. The 
captor is at liberty lo destroy the contrahand that has been handed 
over to him under these conditions. 


CHAPTER III. — UNNEUTRAL SERVICE. 

45. A neutral vessel will be condemned and will, in a general way, 
i-eceivo tlie same tioatmcnt as a neutral vessel liable to condomna-* 
tion for carriage of (‘(Hdraband: — (1) If she is ou.a voyage specially 
undertaken with a view to the transport of incfividufil pasRengers 
who arc embodied in the armed forccvs of the enemy, or with a view 
to the transmission of int/olligence in the interest of the enemy. 
(2) If, to tho knowledge of either the owner, the charterer, cr Iho 
master, she is transporting a military detachment of tho enemy, 
or one or more persons who, in tho course of the voyage, directly 
assist the operations of tlie enemy. In tho cases specified under 
tho above heads, goods belonging to the owner of the vessel are 
likewise liable to condemnation. The provisions of the pwwfynl^;^ 
Article do not apply if the vessel is encountered at sea while un- 
aware of the outbreak of hostilities, or if the master, after becoming 
aware of the outbreak of hostilities, has had no opportunity 'of dis- 
embarking tho passengers. The vo.sScl is dcfeinod to bo awaro of 
the existence of a state of war if she left an enemy port subsequently 
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to the outbreak of hostilities, or a neutrial port subsequently to the 
notification of the outbreak of hostilities to the Power to which such: 
port belongs, provided (hat such notification was made in sufficient 
time. 

4fi. A neutial vessel will be condemned and, in a g<3neral way, 
receive tlic same treatment as would be applicable to iier if she 
were an enemy merchant vessel — (1) if she takes a direct part in 
the hostilities; (2) if she is under the orders or control of an agent 
placed on board by the enemy Government; (3) if she is in the- 
exclusive employment of the enemy Government; (4) if she is 
exclusively engaged at the time cither in the transport of enemy 
troops or in the transmission of intelligence in the interest of the 
enemy. In the cases covered by the present Article, goods belong- 
ing to the owner of the vessel are likewise liable to condemnation. 

47. Any individual embodied in the armed for(3es of the enemy 
who is found on board a neutral merchant vessel, may bo made a 
prisoner of war, even though there be no ground for the capture of 
tlie vessel. 


IgHAPTER IV. — DESTRUCTION OF NEUTRAL PRIZES. 

48. A neutral vc.ssol which has been captured may not be destroyed 
by the captor; she must be taken into such port as is proper for the 
•determination there of all questions c3oncerning the validity of the 
•capture. 

49. As an exception, a neutral vessel which has been captured by 
a belligerent warship, and which would be liable to condemnation, 
may bo destroyed if the observance of Article 48 would involve 
danger to the safety of the w«arship or to the success of the opora- 
.tions in AvhicJj she is engaged at the time. 

30. Before the vessel is destroyed all persons on 'board must bo 
placed in safety, and all the ship’s papers and other documents 
which the parties interestod consider relevant for the purpose of 
deciding on the validity of the capture must be taken on board the 
warship. 

51., A captor ^^ho has destroyed a neutral vessel must, prior to 
any decision respecting the validity of the prizo, establish that he 
only acted in the face of aji exceptional necessity of the nature 
•contemplated in Article 49. If he fails to do this, he must com- 
penfate the parties interested and no examination shall be made 
of the question whether the capture was valid or not. 

52. If the capture of a neutral vessel is subsec(uently held to be 
invalid, though the act of destruction has been held to Jiave been 
jr^s^ifiable, the captor must pay compensation to the parties in- 
terested, in place of the restitution to which tlmy would have been 
entitled. 

53. * If neutral goods not liable to (oiidomnation have been de- 
stroyed with the vtlssel, thb owner of such goods is entitled to 
•oompensation. 



528 


M. Kill. 


54. Tlio captor has the right to demand the handing over, or to 
proceed himself to the destruction of, any goods liable to condemna- 
tion found on board a vessel not herself liable to condemnation, pro- 
vided that the circumstances are such as would, under Article 49,^ 
justify the destruction of a vessel herself liable fo condemnation. 
The captor must enter the goods surrendered or destroyed in the 
logbook of the vessel stoppo<l, and must obtain duly certified copies 
of all relevant papers. When the goods have been handed over 
or destroyed, and the formalities duly carried out, the master must be 
allowed to continue his voyage. The provisions of Articles 51 and 
52 respecting the oldigatioiis of a captor who has destroyed a neutral 
vessel are applicable. 


CHAPTER V. — TRANSFER TO A NEUTRAL FLAG. 

55. The transfer of an enemy vessel to a neutral flag, clFected 
before tho outbreak of hostilities, is valid, unless it is proved that such 
transfer was made* in order to evade tho cx)nseqiieniX3S to which an 
enemy vessel, jus such, is exposed. There is, Jiowevor, a presump- 
tion, if the bill of sale is not on board a vessel which ha.s lost her 
belligerent nationality loss than sixt}" days before tho Outbreak of 
hostilities, that tho transfer is void. This presumption may be re- 
butted. Where the transfer was effected more than thirty days before 
tho outbreak of hostilities, there is an absolute presumption that it 
is valid if it is unconditional, comx3lete, and in conformity with tho 
laws of the countries concerned, and if its effect is such that neither 
the control of, nor tho profits arising from the employment of, the 
vessel remain in the same hands as before tho transfer. If, how- 
ever, tlie vessel lost her belligerent nationality loss than sixty days 
before the outbreak of hostilities and if the bill of sale is not on board, 
the capture of tho vessel gives no right to damages. 

56. The transfer of an enemy vessel to a neutral flag, effected after 

tlie outbreak of hostilities, is void unless it is proved that such transfer 
was not made in order to evade the consequences to which an enemy 
vessel, as such, is exposed. There, however, is an absolute pre- 
sumption that a transfoj is void: — (1) If the transfer has been made 
during a voyage or in a blockaded port. (2) If a right to repurchase 
or recover the vessel is reserved to the vendor. (3) If tho require- 
inents of the municipal law governing the right to fly the flag under 
which the ves.sel is sailing, have not been fulfilled. ' • 


CHAPTER VI. — ENEMY CHARACTER. 

57. Subject to the provisions respecting transfer to another flag, 
the neutral or enemy character of a vessel is determined by the Sag 
which she is entitled to fly. The case where a neutral vessel is en- 
gaged in a trade which is closed in time of peace, remains outside 
the scope of, and is in no wise affected ty, this %'ule. 

58. The neutral or enemy character of goods found on board an. 
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enemy vessel is determined by the neutral or enemy character of the 
owner. 

59. In the absence of proof of the neutral character of goods 
found on board an enemy vessel, they are presumed to be enemy 
goods. 

60. Enemy goods on board an enemy ve.ssel retain their enemy 
cliaracter until they reach tlioir deslination, notwitlistanding any 
transfer effected after the outbreak of hostilities while the goods 
are being forwarded. If, however, prior to the capture, a former 
neutral owner exercises, on the bankruptcy of an existing enemy 
owner, a recognized legal right to recover tlie goods, they regain 
their neutral character. 

CHAPTER VII. — CONVOY. 

61. Neutral vessels under national convoy are exempt from search. 
The commander of a convoy gives, in writing, at the request of the 
(‘Xjinmamler of a belligerent warship, all information as to the cha- 
racter of the vessels and their cargoes, which could be obtained 
by search. 

62. If th^ commander of the belligerent warship has reason to 
suspect that the <;onliden(ie of the commander of tlie convoy has 
been abused, he communicates his suspicions to him. In such a 
(jasc it is for the commander of the convoy alone to investigate the 
matter. He must record the result of such investigation in a report, 
of which a copy is handed to the officer of the warship. If, in 
the opinion of tlio commaiidei* of the convoy, the facets shown in 
the report justify the capture of one or more vessels, tlie protection 
of the convoy must be wdtlulrawoi from such vessels. 

* « 

CITAPTEU VJTl. — IIESISTANC’E A\D SEAllClI. 

66. Forcible resistance to the Jegitimale exercise of the right of 
stoppage, search, and capture, involve.s in all cases the coiidomnation 
*of the vessel. The cargo is liable to the same treatment as the cargo 
of an enemy vesseV Goods belonging to the <fnastor or owner of the 
vessel Are treated as enemy goods. 

CHAPTER IX. — COMPENSATION. 

• 

64. If the capture of a vessel or of goods is not upheld by the 
Prize Court, or if the prize is released without any judgment being 
given, the parties interested have the right to compensation, unless 
there were good reasons for capturing the vessel or goods. 

• % 

FINAL PROVISIONS. 

65. i’he provisions ^ of tho jpreseiit Declaration must be treated 
as a whole, and cannot be separated. 

•• 66. The Signatory Powers undertake to insure the mutual observ- 

c.l.L. M M 
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ajioe of the rules contained in the present Declaration in any war 
in which all the belligerents are parties thereto. They will there- 
fore issue the necessary instructions to their autliorities and to their 
armed forces, and will take such measures as may be required in 
order to insure that it will be applied by their courts, and more 
particularly by their Prize Courts. 

67. The present Declaration shall be ratified as soon as possible. 
The ratifications shall be deposited in London. The first deposit 
of ratifications shall be I’ecorded in a Protocol signed by, the Kepre- 
sentatives of the Powers taking part therein, and by His Britannic 
Majesty's Principal Secretary of State for Foreign Affairs . The 
subsequent deposits of ratifications shall bo made by means of a 
written notification addressod to the British Government, and accom- 
panied by the instrument of ratification. A duly certified copy of 
the Protocol relating to the first deposit of ratifications, and of the 
notifications mentioned in the preceding paragraph as well as of 
the instruments of ratification which accompany tliein, shall be 
immediately sent by the British Government, tlirough tlie diplomatic 
channel, to the Signatory Powers. The said Government shall, in 
tlie cases cojitemplated in the preceding paragraph, inform them 
at the same time of the date on which it i*oceived the notification. 

63 . The pi*oseiit Declaration shall take effect, in the case of the 
Powers which were parties to the first deposit of ratifications, sixty 
days after the date of the Protocol recording such deposit, and, in 
the case of the Powers which shall ratify subsequently, sixty days 
after the notification of their ratification shall have been received 
by the British Government. 

69. In the event of one of the Signatory Powers wishing to de- 
neunce the present Declaration, such denunciation can only be made 
to take effect at the end of a period of twelve years, beginning sixty 
days after the first deposit of ratifications, and, after that time, at 
the end of successive periods of six years, of wlricli the first will 
begin at the end of the period of twelve years. Such denunciation 
must be notified in writing, at least one year in advance, to the* 
British Government, ^diich shall inform all the other Powers. It 
will only operate in respect of the denouncing I^wer. w 

70. The Powers i^eprcsented at the London Naval Conference 
attach particular importance to the general recognition of the rules 
which they have adopted, and therefore express the hope th^t the 
PoAvers which were not represented there will accede to the present 
Declaration. They request the British Government to invite them 
to do so. A Power which desires to accede shall notify its intention 
in writing to the British Government, and transmit simultaneously 
the act of accession, which will be deposited in the archives o^diot 
said Government. The said Government shall forthwith transmit 
to all the other Powers a duly certified copy of the notific?ation, 
together Avith the act of accession, and communicate the date on 
Avhich such notification was reeeive(fc The *^aecession takos effect 
sixty days after such date. In respect of all matters concerning this*;. 
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Declaration, acceding Powers shall be on the same footing as the 
Signatory Powers. 

71. The present Declaration, which bears the date of the 26th 
February, 1909, may be signed in London up till the 30th June, 
1909, by the Plenipotentiaries of the Powers represented at the Naval 
Conference. In faith whereof the Plenipotentiaries have signed the 
present Declaration, and have thereto affixed their seals. Done at 
London, the twenty -sixth day of February, one thousand nine 
hundred and nine, in a single original, which shall remain deposited 
in the archives of the British Government, and of which duly certified 
copies shall be sent through the diplomatic channel to the Powers 
represented at the Naval Conference. 
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No. XIV. 


EESERVATIONS. 

Noth. — For BoBervations made on Signatme, see vol. i., App. II., pp. 364 et seq. 
Convention. Powers. Reservations on Ratification or Adhesion. 


I. America ^‘That the United States approves this 

Convention with the understanding that 
recourse to the Permanent Court for the 
settlement of differences can he had only 
by agreement thereto through general or 
special treaties of arbitration heretofore 
or hereafter concluded between the parties 
in dispute; and the United States now 
exercises the option contained in Art. 53 
of the said Convention to exclude the 
formulation of the compromn by the 
Permanent Court, and hereby excludes 
from the competence of the Permanent 
Court the power to frame the compromis 
required by general or special treaties of 
arbitration concluded or hereafter to be 
concluded by the United States ; and 
further expressly declares that the com- 
promis required by any treaty of arbitra- 
tion to which the United States may be a 
^ . party shall be settled only by agreemeht 

between the contracting parties, unless 
such treaty shall expressly provide other- 
wise.” 

Japan Eeservations on signature maintained in 
^ Act of Ratification. ^ 

Eoumania Reservations on signature maintained * in 
Act of Ratification. 

Switzerland Reservations on signature maintained in 
Act of Ratification. • 

II. America That the United States approves this 

Convention with the understanding that 
recourse to the Permanent Court for the 
settlement of the differences referred to 
in the said Convention can be had onljir 
by agreement thereto through general or 
special treaties of arbitration heretofore 
or hereafter concluded between the parties 
in dispute. • • 
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RESERVATION 8 — continued. 


Convention. 

Powora. 

Keservationa on Ratification or Adhesion. 


Guatemala 

Reservations on signature maintained in 
Act of Ratification. 


Nicaragua 

By Act of Adhesion — (1) As regards debts 
arising out of ordinary contracts between 



the subjects of one State and a foreign 
Government recourse shall not be had to 
arbitration except in the specific case of a 
denial of justice by the Courts of the 
country of the contract, which ought first 
to be resorted to. (2) Public loans, with 

1 issue of bonds, constituting national debts 
cannot under any circumstances justify 
military aggression or the effective occu- 
pation of the territory of American 



1 States. 


Salvador 

i Reservation on signature maintained in 
i Act of Ratification. 

IV. 

Germany 

1 Reservation on signature maintained in 
j Act of Ratification. 


Austria- 

j Reservation on signature maintained in 


Hungary 

Act of Ratification. 


Japan 

, 

! Reservation on signature maintained in 
Act of Ratification. 


Russia 

Reservations on signature maintained in 

• 


Act of Ratification. 

VI. 

Germany | 

Reservations on signature* maintained in 
Act of Ratification. 


Russia i 

Reservations on signature maintained in 
Act of Ratification. 

VIII. 

Germany 

Reservation on signature maintained in 


® 1 

1 

Act of Ratification. 


France 

1 

Reservation on signature maintained in 
Act of Ratification. 

• 

Great Britain! 

Reservation on signature maintained in 
Act of Ratification. 


Siam 

Reservation on signature maintained in 
Act of Ratification. 

IX. 

Germany 

Reservation on signature maintained in 
Act of Ratification. 


France 

Reservation on signature maintained in 
Act of Ratification. 

• 

Great Britain 

Reservation on signature maintained in 


> 

Act of Ratification. 




536 


No. XIV. 


EESEllVATIONS— 

Convention. Powers. I Reservations on Ratification or Adhesion. 


Japan Eeservation on signature maintained in 
Act of I^atilicatioii. 

X. China Reservation on signature maintained in 

Act of Ratiiicatiun. 

XIII. Germany Reservations on signature maintained in 

Act of Ratification. 

America By Act of Adhesion — That the United 
States adheres to the said Convention, 
subject to the reservation and exclusion 
of Art. 23 ; and witli the understanding 
tliat the last clause of Art. 3 thereof 
implies the duty of a neutral Power to 
make the demand therein mentioned for 
I ? the return of a ship captured within the 

I neutral jurisdiction and no loirger within 

i that jurisdicjtion. 

! China ' By Act of Adhesion — AVith the reservation 
’ I of Art. 17, jmr. 2; Art. 19, par. 3; and 

I of Art. 27. 

I Japan Reservations on signature maintained in 
! Act of Ratification. 

I Siam ; Reservation on signature maintained in 
! • Act of Ratification. 
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INDEX. 


Admibalty jurisdiction, 190 -1, 201 
AfiPreijfhtment, effect of war on, 72-4, 
87-8 

Ag-eiicy, effect of war on, 88-9, 152 
n (m) 

Alabama Claims, 820 ct ae//. 

Alien enemies, 21, 24, 58-60 
expulsion of, 21, 60 
right to remain, 50-60 
right of withdrawal, 58-9 
suits by, SO n (a), 85 n (h), 00 
Ambassadors, withdrawal of, during 
strained illations, 4, 8 
American Civil War, 1861, 

commercial blockade during, 403-4 
doctrine of the continuous voyage 
appli(^d, 460 fi setj, 
prizes, destruction of, during, 186 
Andre, Major, case of, 99 if (h) 

Angary, 260- 1 , 268-0 
Annexation, 234-218 
Arbitrations, international. Sf-e Inter- 
national arbitrations 
Armed neutrality, 1780.. 391; 1800., 
3*y, 139, 481 
Armistice. AW* Truce 
Asylum, to land forces, 200, 314-15 
to naval forces, 355-7 
to prisoners, 314-15 
to wounded and sick, 315 


Balloons, projee.tiles from, 94, 98, 99 
persons delivering despatches by, 99 
scouting io, 99 n (y) 

Ba# of operations, 318, 319, 443 
in land warfare, 318 
in naval warfare, 319 
under Declaration of London, 443 
neutral territory as. See Neutral 
territory. 

-Belligerents, qinilifications of, 96-7, 127 
ct seq, 

in land warfare, 96-7 
• coloured troops, 97 

forces, regular, 96 ^ 

irregular forces, 97 
levies m manse, 97 


BoWif^erenisi—eoniintied. 

in land warfare— continued. 

risings in occupied territory, 
97, 110 

savage troops, 97 
in maritime warfare, 127 et seq. 
naval forces, regular, 1 28 
private vessels, enlistment of, 
129-132 

privateers, 128-9 
loans to, by neutral states, 305 

by neutral subjects, 306, 366-7 
non-liostilo relations of, 100-2 

capitulations and surrenders, 
101 

ee-rtels, 100, 107, 170-1, 173 
liostagos, 101 -2 
passports and safe conducts, 
100 

suspensions of arms and truces, 
100-101 

Berlin, Treaty of, 1878. .227 
Berlin Congress, 18 78.. 22 7 
Berlin Decree, 1806. . 1S8 n (a) 

Blockade, 32, 33-4, 117 ^(s), 121, 394 
et seq. 

breach of, 409- 12 

by egress, 111-12 
by ingress, 410-11 
conditions of liability, 410-11 
liability of cargo, 412-14, 419 
liini^ of capture, 110-12, 418-19 
cessation of, 408 
commercial, 403 

continuous voyage docjtrine, applied 
to, 411, 419 

Declaration of London, as to, 414- 
19 

military, 403 

notice of, 405, 407-8, 416-18 
occupation of blockaded port, effect 
of, 33-4, 408 
pacific, 403 

requisites of validity, 403-8, 415-16 
scope of, 188 n (a), 404, 415 
time to depart, allowed to vcs^sels in 
port, 411, 411 n (o) 
use of submarine mines in, 121 
vessels exempted from, 412 
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Bombardment, 99, 114 » (k), 117-19 
of undefended towns, 99, 118-19, 
256 n (b) 

to enforce naval requisitions, 118 
Booty of war, 60, 201, 209-10, 290 
carried into neutral territory, 290 
title to, 201, 210 
Bounty, prize, 177 n (1), 184, 201 
Bullets, expansive and explosive, 93-4, 
98 


Cables, submarine. See Telegraphs 
Capitulations and surrenders, 101 
Capture. See Booty ; Maritime capture ; 
rrizes 

Cartels, 100, 107, 170-3 

ships exempt from capture, 170-3 
Cession, 229, 236, 245, 247 
Charter party. See Aifroightmont 
Civil war, 11 

Claims based on war, 256 et seq. 

by non-resident neutrals (angary), 
260-1, 268-9 

by resident neutrals, 256-9, 266-8 
by subjects, 270-3 
by subjects of conquered territory, 
273-4 

for use and destruction of cables, 
262-3, 269-70 

national indemnity for war losses, 
270-4 

resident neutrals, compensation ex 
gratia to, 264-6 

Coal, supplies by neutrals to belligerents, 
309, 352-3, 362, 373-4, 382 
as contraband. SSee Contraband 
Coloured troops, 97 

Commercial intercourse during war, 62 
ei 9 eq, 

between enemy subjects, rule of 
non-intercourse, 65-6, 76-8 
exceptions thereto, 78-85 ' 

contracts between enemies not 
divided by the line of war, 
78-80 

licensed trade, 80-2, 463 
prisoners’ contracts, 82-3 
ransom contracts, 83-5 
H.R. 23 (h), effect of, 85-6 
particular transactions, affreight- 
ment, 72-4, 87-8 
agency, 88-9 
debts, 86-7 

insuraiico, 62-5, 67-8, 71,77, 88 
insurance, life, 71 
interests in corporations and 
(Kjmpanies, 85-90 
negotiable instruments, 87 
partnership, 69-71, 89 


Commercial intercourse, &o. — continued, 
particular transactions— 

suits by alien enemies, 90 
which suspended, 62-6 
which abrogated, 67-74 
restraints on neutral trade, 283-4, 
382-7, 446 

under customary law, 385-6 
as modified by convention, 386-7 
position of parties affected as 
regards, 283-4, 383-4, 446 
Conquest, effects of, 33, 234 et seq. 
on persons, 242-4 
on private rights and laws, 248 
on property and obligations, 234-42 
succession in case of, 246-8 
temporary or partial, 107, 255-6 
operation of postliminium, 
255-6 

tests of completed, 245 
title by, 244 et tteq. 

Continuous transport, doctrine of, 443, 
468-9, 473, 475, 477-8 
applied to contraband, 443, 468-9, 
477, 178 * 

during South African War, 468-9 
under Declaration of London, 443, 
478 

Continuous voyage, doctrine of, 411, 
419, 42911 466 et seq. 
applied to blockade, 111, 419, 469- 
72, 477 

applied to contraband, 429, 443, 
472-6, 477-8 

applied to prohibited trade, 466-9, 
476-7 

Contraband, analogues of. See Vn- 
neutral service 

Contraband of war, 420 et seq. 
absolute, 423, 441-2 

Declaration of London as to, 
441-2 

conditional, 423-4, 426-7, 427-8, 
439 t 

conditions of liability for*car- 
riage of, 423-4, 426, 427, 
428-9, 442-3 

Declaration of London as to, 

441- 3 

hostile destination a necessary 
element, 423-4, 426, 427-9, 

442- 3 

pre-emption of, 424, 427 
proposed abandonment of doc- 
trine of, 439 ^ 

Declaration of London on, 439 et seq. 
destruction of, 487-8 
doctrine of continuous voyhge, 
C^pUed tc^ 429, 443, 472-6, 477-8 
export of, position of neutral state 
in regard to, 283-4, 383-4, 446 



Index. 


i 


639 


Contraband of war— 

limits of capture for, 429, 444 
non-contra&nd under Declaration 
of London, 443-4 

occupation of port of destination, 
effect of, 33, 35 

penalty for carriage of, 430-1, 445 
Russian list of, 1904. .432-3, 435-6 
voluntary surrender of, 445-6 
when liability for carriage ceases, 
429, 437 

when neutral ship confiscable for 
carriage of, 430-1, 436, 445 
Contracts, effect of war on, 62-74, 82-90. 

See aUo Commercial intercourse 
Contributions and requisitions, 111-12, 
117-18, 255, 274 n (h) 
during hVanco- Gorman War, 112 
n (x), 229 n (a) 

during South African War, 229, 
247 n (f), 274 
in sea warfare, 1 1 7-1 18 
proposed exemption of neutrals 
from, 27, 266-7 

whether cmiqueror liable for those 
of conquered state, 247 
Convention of London, 1841 . . 125 n (d) 
Convention of Vereeniging, 1902.. 226, 
246, 273, 274 n (x) 

Convoy, right of, 478-83 

Declaration of London on, 482, 
484-5 

Corporations, trading, domicile of, 26, 
65 n jo) 

effect of war on interests in, 89-90 
Crimean War, 41, 60 « (t), 91, 129, 367, 
476, m 

Crimes, war, 114 

Cruisers, qualified, 124-7, 129-132 


Debts, effect of war on, 86-7 
private, interest oiJ^ 86-7 

Vhether confiscable, 55, 56-8 
public, whether confiscable, 44-5 
in occupied territory, 110 
of Boer republics, assumed by 
Great Britain, 247 
on conquest, liability for, 247 
treaty, 179^ Great Britain and 
United States, concerning, 
42 n (q), 44 n (h) 

declaration of Brussels, 1874. .92 
DeblaiMion of London, 29, 143, 148, 
162, 163, 164, 183, 211 «(q), 285,386, 
387,414, 439, 445, 456, 458, 482, 483, 
485, 497, 488 

Declaration of Paris, 1856 . . ? 16, 117, ^9, 
130, 152, 386, 387, 389, 391, 393-4, 
-^408, 464 n (m), 481, 482 


Declaration of St. Petersburg, 1868.. 

92, 93-4, 98 n (1), 116 
Declaration of war, whether necessary, 
6-7, 17-19 

Hague Convention as to, 18 
Russo-Japanese War dispute, 1-7 
unilateral sufficient to create state 
of war, 7, 9, 10 

Desertion, persons negotiating, 99, 114 
Despatches, carriage of, 99, 450-1 
by neutral ships, 450-1 
by post, 461 

delivery by balloon, not espionage. 
99 

Devastation, limits of, 99, 114 » (k) 
Domicile, 22-6, 27-30, 162, 162-3 
commercial, 23-4 
de fftterre^ 24 n (d) 

and nationality, as tests of enemy 
character, 27-30, 162, 162-3 
of trading corporations, 26 


Enemy character, 19-30, 152-3 
of persons, 19 cf seq. 
of property, 152-3, 162 

Declaration of London as to, 
162-4, 386-7 

embark^ in privileged trade, 
21, 152, 153-5, 462-6 
passing between neutrals and 
onomios, 153, 155, 167-8 
transferred in transitu j 158-60, 
163 

unsold produeo of estate in 
enemy country, 155-6 
of territory, how ^ectod by occu- 
pation, 32-3, 165 
of vessels, 140-3 
permanent and temporary, 21 
tests of, 21-2, 27-30, 162-3 
domicile, 22-6, 152, 162-3 
nat/onality, 19-22 
why domicile preferable, 29-30 
Enemy persons, 21-2. See also Alien 
enemies 

in neutral ships, when seizable, 
363 n (s), 454-6, 458-9 
Enemy property, private, 62 -8, 60-2, 
111, 137 (b) 

debts, 55, 66-8, 61 
devastation, limits of, 99 
exemption from maritime capture, 
proposed, 136-40 
attitude of Great Britain, 138- 
139 

whether desirable from British 
standpoint, 138-40 
whether exp^ent from inter- 
national standpoint, 136-8 
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Enemy property, private— 

in neutral nhipi), 152, 172, 390-3 
neutral liens on, 160-2, 163-4 
of sovoreifijrn, whether confiscable on 
conquest, 248, 253 
pillage, 99. 105, 107, 111, 119 
transtorred to ueiitralH in transitu^ 
158-60, 163 

within occupied territory. 111, 
137 n (b) 

within territory of other holligorent, 
52-8, 60-2 

Enemy property, public, 60, 99, 110-11, 
‘ 254-5 

witliin occupied territory, 110-11, 
254-5 

debts, 60 w (y), 110 n (i) 
exceptions te right of seizure, 
111 

within territory of other belligerent, 
44-0, 60 
debts, 44 -5, 60 

Enemy territory, what constitutes, 34-5 
neutrals within, proposed exemption 
from incidents of war. 27, 266-7 
when home or friendly territory 
becomes, 33-4, 35 
»SVv aim Enetiiy character; Enemy 
property ; Neutrals ; Occupation, 
military 

Exterritoriality, 336, 347-8 


Fisuinq boats, coastal, 169, 172-3 
Flag, 98, 100, 101, 119 

false, how far permissible in 
naval Warfare, 119 
misuse of, 98 
of truce, 100 

white, not proper token of sur- 
render, 101, 101 » (z) 

Forces, land and sea. See Belligerents 
Foreign Enlistment Act, 181». .343, 371, 
383 

Foreign Enlistment Act, 1870 . . 287 n (a), 
291 (i), 371-3, 446 n (n) 

Franco- (Jerman War, 1870, 

cf)utributionH and requisitions, 
112 » (x), 229 n (a) 
indemnity to Germany, 229 
passage of troops and wounded over 
neutral territory forbidden, 313 
prisoners of war detained after 
peace, 107 n (z) 

treaties, confirmed by peace treaty, 4 1 
Frankfort, Treaty of, 41, 244 n (e) 
“Free ships, free goods, principle of, 
,392 

Flight, captor’s right to, for carriage 
of neutral goods, 388-9, 394 


Gbnbva Conference, 1863 . . 102 
Geneva Convention, 1864.. 92, 93, 103 
Geneva Convention, 1868. . 103 
Geneva Convention, 1906., 43 n (c), 93, 
104-5, 300 

Gifts by neutrals on behalf of sick and 
wounded, 368 

Goods, enemy. See Enemy property; 

Maritime capture ; Prizes ; Vessels 
Goods, neutral, to Contraband ; Enemy 
character; Maritime capture ; Prizes; 
Neutrals; Vessels 
Guerilla forces, 97 

Guides, compulsory employment of 
enemy subjects as, 108 n (h) 


ITaoub Conference, 1899.. 92, 93, 103, 
135-6 

Hague Conference, 1907.. 27, 136, 138, 
266-7, 439 

(conditional contraband, proposed 
abolition of doctrine of, 439 
neutrals in belligelont territory, 
proposed exemption from requisi- 
tions and (vmti’ibutions, 27, 266-7 
prize money, abolition of, proposed, 
138 H (i) 

projwscd exemption of private pro- 
perty from maritime (capture, 1 36, 
138 

siiggest(cd SCI Hies tratioTi iusteud of 
capture of private property, 138 

Hague Convention, 1901, on hospital 
ships, 117, 124 

Hague Conventions, 1899 and I 307 , as 
to, 

adaptation of principles of Geneva 
Convention to maritime war, 116, 
121 

automatic submarine contact mines, 1 
116, 119-121 

bombardmeni^by naval forces, 116 
capture ill maritime war, rcsfrictions 
on, 117, 118, 172-4 
conversion of merchant ships, 116, 
131-2 

International Prize Court, ^ 117, 
194-8 

Laws and Customs of War on Land, 
93 cl seq. See Hague Regula- 
tions 

neutral rights and duties, 284, 299- 
301, 305-6, 314, 318-20, iM3-9, ‘ 
361, .361-2, 380 

opening of hostilities, 14, 18-19, 

288 t 

^T^acific s^.tlement of disputes, 17-18 
rights and duties of neutral Powers 
in maritime, war, 284, 361 
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Hague ConyentioiiH — eontinued. 

rights and duties of neutral Powers 
and persons in war on land, 93, 
284, 299 

status of enemy merchant-ships on 
outbreak of war, 167 
Haguo Declarations, as to use of 
asphyxiating gases, 94, 08 
bullets, expansive or explosive, 94, 
98 

projectiles from bcalloons, 94, 98 
Hague KegulattonK(H. C. No. 4 of 1907), 
Art. 23 (h), moaning of, 85-6 
balloonists, scouting or carrying 
despatches, 99 

belligerent qualihcatious, 9G-7 
bombardment, 99 
capitulations and surronders, 101 
effect and value of, 95-6 

of Gorman doctrine of military 
necessity on, 95-6 
irregular troops, 97 
ocuupu;d territory, control of, 85-6, 
107-112 

pillage, SO, 111 
prisoners, 106-7 

jirohibited methods of warfare, 98-9 
spies, 90 

submarine cables, destruction of, 
260 

suspensions of arms and truces, 
100 101 

violations of, 113 

Hospital ships, 117, 122-1, 171-2, 173 
exemption from capture, 171-2, 173 
freedom from port dues, 116, 124 
i>ed for military purposes, 171, 172 
Hospitals, 99, 103, 104 
Hostages, 101-2, 110, 112 
on trains, 110 

to enforce contributions, 102, 112 


lNi)KM*tiTY, as term of peace treaty, 229 
for seizure of private property in 
occui)ied territory, 111 
See aiw Claims based on war. 
Tnstifiite of International Law, rules 
concerning, 

automatic submarine mines, 121 « (z) 
bombardment of uudofeudod towns, 
117-118 

building and fitting of warships in 
• neutral waters, 344 
capture of jirivate property at sea, 
134, 135 n{k) 

centributiuns and requisitions, 118 
convoy, right of, 482 ^ ^ 

telegraphs, submarine, 269*-70 
wireless, 459 n (oo) 


Insurance, effect of war on, 62-5, 67-8, 
71. 77, 88 
life, 71, 88 

marine, 62-5, 67-8, 77 

Interest, effect of war on, 86-7, 89-90 
on debentures held by enemy sub- 
jects, 89-90 
on debts, 86-7 

International arbitrations, 34, 231-2, 
258-9, 264, 320 

International commissions, 34, 231, 259, 
380, 408, 470 

International Prize Court, why needed, 
29, 102, 194 
constitution, 197-8 
j urisdiction , 1 95-6 
law applicable, 196-7 
parties, 196 
procedure, 198 


Jm anganae. See Angary 
Jm postlitninii. See Postliminium 


KoiiBA., dispute as to neutrality of, 1904 
..274-80 

annexed by Japan, 225 n (u) 


Land war, growth and sources of taw 
of, 91-5 

base of operations in, 318 
l^elligereut (pialifications, 96-7 
boml)ardineut, 99 
dovaslatioii, limits of, 99 
prohibited metlaJs, 98-9 

assassination, 98, 113, 116 
bombardinciit of undefended 
towns, 99 

bullets, expanding, 91, 98 
bullets, explosive, 93-4, 98 
evemy uniform, misiiso of, 98 
flag of truce, abuse of, 98 
pillage, 99, 105, 107, 111 
poison, 9S 

projectiles from balloons, 98, 99 
projectiles diffusing asphyxiat- 
ing gases, 1>8 
quarter, refusal of, 98 
red cross, misuse of, 98 
ruses, 98 
spies, 99 

value ami effect of Hague Kogula- 
tioiis, 95 

how affected by German doc- 
trine of military necessity, 
95-6 

See aho Belligerents; Occupation, 
military 
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Law, kinds of, applied in war, 49 

martial, as applied by an invader, 
48-60 

distinguished from military, 49 
in the home state, 47-8, 60 
Laws and customs of war, 51. See aUo 
Belligerents; Land war; Maritime 
war; Neutrality; Neutrals 
Levy en masse, 97 

Loans to belligerents, 38-40, 44-6, 306, 
306, 365>8 

to state, effect of war on, 44-5 
by neutral states, 305 
by neutral subjects, 306, 365-8 
public issues, prevention of, possible 
effect on war, 368 
during Crimean War, 367 
during Franco -(lerman War, 
367 

during Russo-Japanese War, 
367 

London, Convention of, 1841.. 125 n (d) 
London, Declaration of. See Declara- 
tion of London 

London, Treaty of, 1871 . . 125 n (d) 


Maduid, Treaty of, 1902. .41 
Magna Charta, on treatment of resident 
enemy subjects, 217 n (b) 

Manifestoes, 7 m (u), 287 
Maritime capture, property liable, 132-5 
duties and responsibilities of captor, 
177-187 

enemy vessel on land for repairs, 
132-4 

in neutral waters, 201, 294-6, 300, 
319 

re-capture. See Prizes 
restrictions on, 164-75 

cartel ships, 170-1, 173 
coastal fishing boats^ 169, 172-3 
crews of enemy private vessels, 
173-4 

enemy property, not contra- 
band, on neutral ships, 162, 
172, 390-3 

hospital ships, 171-2 
neutral goods, not contraband, 
on enemy ships, 180, 386-9, 
391-4 

personal effects of master, pas- 
sengers and crew, 173 
postal correspondence, 174-5 
vessels, enemy, at outbreak of 
war, 1G4-9 

vessels engaged in religious, 
scientific or philanthropic 
missions, 141, 169, 173 


Maritime capture — continued, 

suggested exemption of private 
property from, 135-140 
attitudeof Croat Britain, 1 38-40 
whether desirable from British 
standpoint, 138-40 
whether expedient from inter- 
national standpoint, 136-8 
valid capture, conditions of, 175-7 
Sec also Convoy; Prize Courts; 
Prizes ; Visit and search 
Maritime warfare, 114-124 

belligerents, qualifications of, 127- 
132 

bombardment, 117-19 
contributions and requisitions, 
117-18 

false flags, 119 

laws of, development and sources, 
115-17 

ruses and deceit, 119 
scope of, 114-15 
submarine mines, 116, 119-121 
torpedoes, 120 

wounded, treatment ^of, 116, 121-4 
See also Belligerents ; Maritime 
capture ; Prize Courts ; Prizes ; 
Vessels of war ; Visit and search 
Martial law, 45-51 

as applied by an invader, 48, 60-1 
in the home state, 47-8, 60 
Milan Decree, 1807. . 188 n (a) 

Military forces. See Bolligeronts 
Military law, distinguished from martial 
law, 49 

Military necessity, 95 n (g), 99, 111, 137, 
266, 268 

German doctrine of, 95-6, \^l 
right of angary, 260-1, 268-9 
Military occupation. See Occupation, 
military 

Mines, submarine, 116, 119-121 


Nationality, as test of enemy character, 
19-22 

compared with domicile, 27-30 
Naval Conference, 1908-9.. 131^ 148, 
194, 195, 386, 407, 439, 465 
Naval Discipline Act, 1866.. 187, 
190 n (i) 

Naval Prize Act, 1864. . 177 w (1), 183, 
184, 187, 190, 201, 214 
Naval forces. See Belligerents ^ • 

Naval war. Sec Maritime war 
Negotiable instruments, 77, 82-3, 87 
Neutral states, rights and duties of. 

Sec Neutral territory ; Neutrality 
Nei^^Ial su'd)ects, position of. See 
Neutrals ; Vessels, neutral 
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Neutral territory, 288 et seq. 

aa base of operations, 283, 316-20 
asylum in, 300, 314-15, 366-7, 369 
captures in, 290, 291 
oonstructiou and equipment of war- 
ships in, 308, 320 et seq., 343-8 
duties as regain, 283, 292-9, 306 
et seq, 

enlistment of forces and issue of 
commissions within, 299, 306-9 
hostile expeditions from, 310-13 
its inviolability, 288 et seq, 
its immunity from hostilities, 290 
exceptions to, 

self-defence, 292, 294 
self -redress, 296, 298 
passage of troops over, 313-14 
t*rize Courts, in, 192, 206-7, 301 
prizes in, adjudication on, 192-3, 
206, 207, 369 
reception of, 359, 363 
rights as regards, 282 n (t), 288-9 
violations of, and remedies therefor, 
291, 294-6, 301-2, 364 
warsl^R in neutral ports, 348 
et seq. 

wounded and sick, asylum in, 300, 
316 

passage over, 299-300 
Neutrality, gCTicral principles of, 280, 
281-3,286-8 

conventions regarding, 285-G 
duties of neutral states, 282-3, 
292-6, 302-6 
as to loans, 306 
as to military aid, 302-3 
as to sale of sliips and war 
• materiel, 303-4, 306 

as to t(?rritory, 283, 292-8, 
298-9, 306 et seq, 
impartiality, 301, 306 
kinds of, 280-1 
national laws of, 369 et seq, 

British, 319, 361, 352, 353, 
* 369-75^ 

United States, 376-80 
other systems, 381-2 
penalty for violations of, 364 
^ relation to the international 

law, 380-1 
permanent, 281 
qualiiied, 281, 302-3 
rights of neutral states, 282-3, 288 
trade, neutral, rights and liabilities 
of, 283-4, 299, 306, 382-7, 446 
* position of neutral states as 

regards, 284, 299, 305, 384-5, 
^ 446 

^violations of, and remedies therefor, 
291, 294-6, 301-f, 364 ^ 

^heu relation begins, 285-8 


Neutral persons, in belligerent forces, 26 
in bmligerent territory, position as 
regards trade, 24, 27 
as regards invader, 267-8, 266-7 
as regards territorial power, 
259, 267-8 

claims for war losses, 256-9, 
262-3 

compensation ex gratia to, 264-6 
proposal to exempt from con- 
tributions and requisitions, 
27. 266-7 

supply of arms or munitions of 
war to belligerents, by, 299, 
305 

in enemy service, 26-7, 287 
on board enemy merchantmen, 21, 
27 

prizes, destruction of, 177-80, 186, 
3S9, 394, 485-7 

property embarked in privileged 
trade, 21, 143 n (a). 163-6, 
462-6, 468 

in enemy ships, 387-9, 392-4 
in enemy ships, destroyed on 
capture, 180, 389 
in enemy ships, armed, 389, 
480 

in neutral ships, destroyed on 
capture, 389 

in occupy territory, 111 
recaptured, question of salvage, 
218-20 

use or destruction of (angary), 
111, 260-1, 268-9 
wrongful seizure of, compensa- 
tion for, 180, 187, 486 
trade, restraints on, 28.3-4, 382-7, 
446 

under customary law, 385-6 
as modihed by convention, 
386-7 

position of parties as regards, 
. 283-4, 38.3-5, 446 

See also Uuneutral Service 
Non-combatants, 96, 107-8, 108-12, 114 
treatment of, 96 

in uon-ocoupied territory, 107-8 
in occupi^ territory, 108-12, 
114 »(1) 


Occupation, military, elfects of, 32-4, 
108-112, 265 

as regards trade, 33-4, 408 
contributions and requisitions, 111- 
12, 2.66 

control of inhabitants, 109-10 
government and administration, 109 
postliminium, operation of, 254-5 
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Occupation, military — continued. 
scope of, 34-6 

seizure and use of property, enemy, 
and neutral, 110-11, 266 
taxes, collection of, 111, 266 
Occupation, permanent. See Conquest 


Panama Canal, 341), 361, 359 
Paris, Treaty of, 1866., 41, 43 n (e) 
Paris, Treaty of, ISOS.. 41, 229 
Partnership, etl’ect of war on, 69-71, 99 
Passports, 100 
Peace, Treaty <3f, 226-9 

amnesty elaiisc, 227, 228 
authority to make, 227 
effects of, 227-9 

on engaprements of States and 
subjects, 228 

on hostile acts done in ignor- 
ance of, 229-34 

on territory and property, in 
dt'fault of express stipulation, 
228 

indemnity, 229 
making of, 226-7 
prelimtluirics of peace, 226 
usual stipulations, 227 
Pillage, 99, 106, 107, 111, 119 
Pilots, eniployincnt of neutral, 301 
Pirates, 11, 278 a (r) 

property re- taken from, 216 
Poison ill warfare, 98, 116 
Portsinoutli, lYenty of, 1905. .41, 223-5, 
227 , 

Postal corre8i)ondencc, immunity from 
capture, 174-^, 464, 476 
despatches of belligerent, 461 
Postliminium, 219, 248 et neq. 
definition, 262 
in international law, 253 
opeiation on property, 254 5 

on territory and sovereignty, 
266-6 

Prisoners of war, 106-7 

asylum in neutral territory, 314-15 
contracts by, 82-6 
exchange of, 107, 170-1 
hostages as, 102 
repatriation of, 227 
wounded and sh^k as, 104, 122 
Privateering, 113, 128-9, 130, 136, 349 
Prize bounty, 177 n (1), 184, 201 
Prize Courts, nature and functions, 
182-3, 188 et uq. 

British, 187, 190-1, 194 n (t) 
decrees, responsibility for, 193 
in neutral ports, 192, 206-7, 301 
international Prize Court, 194-8, 
300 


I Prize Courts— 

! Japanese, 191 n (t) 

local situation of, 192, 207, 301 
local situation of prize, 192-3 
status in international law, 188-90, 
192 

United States, 191 n (t) 

Prize Courts Act, 1 894 . . 190-1 
Prize of war, 201, 209 et »eq. 

Prizes, adjudication, need to submit for, 
177-80, 186-0 

British practice,, 181, 187, 190-1, 
194 n (t) 

captor’s powers and duties, 177-187 
capture in neutral waters, 290-1, 
294-6, 300, 319 

destruction of, 177-80, 186, 394, 
486-7 

in neutral ports, adjudication on, 
192-3, 205, 207, 369 
reception of, 369, 363 
neutral, wrongly seized, compensa- 
tion for, 181, 187, 485 
ransom of, 81-6, 187 
re-capture, 2 1 2-2 1 . An^sec Salyago 
title of captor, when complete, 204, 
207, 210-14, 216, 219 
by transfer from captor, 205-7, 
211-12 

in relation to neutral states, 
204 n (g), 207-9 
of owner when divested, 210-12 
primarily in the Crown, 199-201 
valid capture, essentials of, 176-7 
vessels of war not prize, 184-201 
who may capture, 184 
See also Maritime capture; Prize 
Courts 

Property, enemy. See Booty ; Enemy 
property, private ; Enemy property, 
public ; Prizes 

Property, neutral. Neutrals; Vessels 
Provisions, supplies by neutrals 1o belli- 
gerent warships, 362-3, 363 


Qttalified cruisers, 124-7, 129-32 
Quarter, refusal of, 98, 113, 116 ^ 


Bailwat materiel, neutral, use by belli- 
gerent, 261, 268-9 
Ransom contracts, 83-6, 187 
Recapture, maritime. See Prizes 
Red Cross, 98, 103, 106, 116 n (n), 

121 w (a) 

Repaid, to ws^ships in neutral ports, 
364^, 363 

Reprisals, 19, 44, 66, 96, 113 • 
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RequisitioDR and o-ontributionH, 1 10, 
lU-12, 117-118, ‘25r) 
in Franco-German War, 11*2 w (x), 
229 n (a) 

in South African War, 229, 247 w (f), 
274 

liability f(»r those of conquered 
state, 247 

proposed exemption of ut?iitralM 
from, 27, 266-7 

Rule of the War of 1756. .462-6, 46H 
as extended in 1796. .466-4 
doctrine of the continuous voyaf^o 
and, 468 
Ruses, 98, 119 

Russo- Japaiieso War, 1904, commence- 
ment of, 1-7, 8 

contraband, Russian list of, 424, 
462-4 

Japan esc practice regarding, 468 
expulsion of Japanese subjot^ts, 
60 n (t) 

K(»rea, dispute as to neutrality of, 
274-80 

neutral' ty regulations, British, 
673-4 

French and Dutch, 681 
prisoners, bureau of information for, 
106 n (s) 

not detained after war, 107 n (z) 
Russian subjwjts allowed to remain 
in Japan, 60 u (t) 
termination of, 221-5 
treatment of enemy vessels at out- 
break of the war, 166, 167 
warships interned in neutral ports, 
650-1, 354, 355-7, 364 
Russo-Turkish War, 1878., 7 n (t), 
43 n (e) 


Safk conducts, 100 
Salvage, 21*2-21, 2.*v4 
civil, 220 

military or prize, 214-15, 221 
for recapture of British jiropertv, 
21*2-15 

of neutral property, *218-20 
of property ot ally, *215-18. 220 
for rescue of abandoned prize by 
neutrals, 192, 219 
San Stofano, Treaty of, 1898. .227 
Savage troops, 97 

Se''ond Peace Conference (Conventions) 
Bill, 123 n (o) and (s) 
Self-preservation, 96, 99 
Shipi. See Vessels 
Sieges, oonduct of, 99 
South African Deportation CommissioTi, 
264 ‘V 


South African War, 1899, actual termi- 
nation of, 226 

aliens, expulsion of, by British, 265 
British subjects, expelled by Boers, 
60 n (t) 

concentration camps during, 99 « (x) 
coTitraband, area of search for, 429, 
475 

contribution to Boer war losses, 
229, *247 n (f), 273 
execution of prisoners, 106 n (o) 
hostages on trains, 110 w (e) 
requisitions, British, 229, 247 n (f), 
273 

by Boer forces, payment of, 274 
war losses, compensation to British 
subjects, 273 
to expelled aliens, 264-6 
to protected burghers, 274 
to residents of Cape Colony, 
270-3 

Spanish -American War, 1898, 

auxiliary cruisers under naval law, 
131 

enemy merchantmen at outbreak 
of the war, treatmentof, 164-6, 167 
Philippines, indemnity for cession 
of, 229 

Privateers not used, 129 
Spanish subjects allowed to remain 
in U. S., 60 n (t) 

Spies, 99, 114, 413, 459-60 

bearers of despatches by balloon not 
spies, 90 

interception of wireless message by 
belligerent not espionage, 460 
scouts in balloons not spies, 99 n (y) 
use of wiroles by war-oon-espon- 
dents, not espionage, 456, 459-60 
Status quo ante helium^ 228 
Stoppage itt transitu^ 151, 160, 166-4 
right of neutral consignor to exer- 
cise, 160, 166-4 

Submarijie cables. See Telegraphs 
Submarine mines, 119-121 
Submarine Telegraph Convention, 1884 
..269 

Succession, state, in case of conquest, 
241, *246-8 

Supply of food and raw material in war 
time, Roy. Com., 138-9 
Surrenders, 101, 101 n (z) 

Suspe^nsions of arms, 100 


Taxks, collection of, in occupied terri- 
tory, 111, 255 

Telegraphic Union, 269 n (h) 
Telegraphs, 26*2-3, 269-70, 299, 301, 
306, 461-3, 459-60 


C.I.L. 
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'iVlegraphs — continued, 

duties of neutral states regarding, 
299, 305 
•land, 269 

submarine, use or dostruetioii by 
belligerent, 262-3, 2(i9-70 
wireless, erection on neutral terri- 
tory by belligerent, 299, 301, 
459 

questions regarding, 459-60 
use by Avar - correspondents, 
451-2, 459-60 

Territorial waters, limits of, 290 
Territory. AVr Enemy territory ; Neutral 
territory j 

Torpedoes, 120 

Trade, licenses U), SO-2 ! 

Transvaal Concessions Coniinission, 234- 
42, 217 

Treachery, IS, 98, 114, 119 
Treason, war, 114 n (1) 

Tnaties, effecjt of war on, 35-44 I 

Treaty of Frankfort, 1871 . .244 n (c) j 
Treaty of Loiulon, 1871 . .125 n (d) | 

Treaty of Madrid, 1902.. 41 I 

'freatv of Paris, 1856., 41, 43 n (e), 129 ' 

1898.. 4 1 

'Preaty of Portsmouth, 1905. .41, 221-5, 
227 

Treaty of San Stefano, 1 878.. 227 
Treaty of \\'ji.shington, 1871 . . 320 et seq,y 
344, 346, 347 
Treaty of Zurich, 11 
Truce, 98, 100 -1 

Tur(!0- Italian \V\ar, 1911,. 11, 12, 18// 
(ky, J9, 13 n (x), 159 
area of hostilities, at first, limited, 

beiujfit of the caj/itulations, with- 
drawn from Italians, 43 n (x) i 

iMmimeueemeiit of, 18 a (k;, 19 
sei/urr* of French mail-boat carry- 
ing Turks, 459 , 

'rwcntv-four liours interval, 348-9, 351, ! 
■:i73, 382 * , 

possession of prize, 202, 210, 213 i 

stay, 349, 350 1, 373, 381, 382 


VKRKKNiaiNG, Convcution of, 1902,, 226, 
246, 273, 274 n (x) 

Vessels, British, 143 

cartel, 170-1, 173 # 

(joastal fi-shing, 169, 172-3 ^ 
conversion of, into warships, 117, 
124--7, 129-31 

declaration of London as to charac- 
ter of, 143 

enemy, liens by neutrals on, 160-2, 

163- 4 

neutral goods in, 387-9, 391-4 
putting into port of other belli- 
gerent, in distress, 173 
seizure of, by land forces, 
1 1 1 w (p) 

status of, at outbreak of war, 

164- 9 

transferred to ntmtral flag, 
144*9 

enemy character of, 140-3 
engaged in religious, seientifle or 
philanthropic missions, 141, 169, 
173 

liospital, 117, 122, 123^124, 171-2, 
173 

neutral, destruction of, 180, 303 n (s), 
437, 445, 486-7 

enemy goods in, 152, 172, 390-4 
I'liemy persons on, seizure of, 
454-6, 458-9 

enlisted in ciusmy Rorvi(^(?, 453-4 
in privileged trade, 2 1 , 143 n (a), 
153 5, 462-6 

sinking of, during Fninco- 
Gerniaii War, 300-1 
.sinking of, during 
Japan e.so War, 437 
when confiscable for carriage of 
contraband, 430-1, 136, 445 
wounded and sick on board, 
123 

wrongful seizure of, compensa- 
tion for, {381, 187, 431, 485 
public, 128 • ’ ( 

under neutral flag, of persons 
domiciled in enemy country, 152 


V.vNKCTKAL .servicc, 447-60 

(jarriage of naval or military per- 
sons, 447-9 

despatches, carriage of, 450-1 
enlistment in enemy service, 21, 
26-7, 453-4 

ines.sage.s and signals to a belli- 
gerent, 451-3 

wireless telegraphy, ((uestions as to 
use of, 459-60 

Uti possidetis J princij»le of, 226, 228 


\’c.sHt'ls of war, 47 

iKdligcrent, in neutral ports, 348 
et seq, 

asylum, 355-7 
augmentation of force 
in, 346-7 

duration of stay, 350-1, 
361-2, 373 * 

number allowed, 360-1 
I^eiial ties for iufriTyring 
neutrality regula- 
® tions, 201, 364, 372 

repairs, 354-5, 363 
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VesHelB of war — continued. 

belligerent, Hupplies of coal and 
proviaiona, 309, 
352-3, 362, 373-4 
' time and order of de- 
parture, 348-9, 362, 
373 

captured, not prize, 184, 201 
clasBes of, 128 et eeq. 
cuiistruction and equipment of, in 
neutral territory, 308, 320 et seq.y 
343-8 

ertotny wounded and sick on board, 
122-3 

illegally fitted out, how affected by 
(‘OTTimiHsion, 295, 347-8 
passage through neutral waters, 
290; 301 

transfer by belligerent to neutrals 
during war, 147 

Visit and search, 184-5, 384, 429, 476, 
478-85 

jin;a of search, 429 

in RuBBO-Japaneso War, 429 
in South African War, 429, 
f75 

attempts to evade, 484 
convoy in relation to, 478-83, 484-5 
Declaration of London as to, 
484-5 

resistance to, 480 


War, authorization of, 17 

(diecks on, and their probable effects, 
• 13 

commencement of, 1-19 
date of, 7-8 
modes of, 7 
civil, 11 
crimes, 114 

declaration, wliethcr necessary, (5-7, 
14, 17-#9 

• unilateral sufficient to create 
state of, 7, 9, 10 
definition, 11 

^ in relation to individuals, 15-17 
theory of Rousseau, 16 
theory of Vattcl, 15 


W ar — continued. 

international law in relation to, 13, 
14 

kinda of, 11-12 
law applied in, 49-50 
-laws and customs of, 14-15, 51 
scope of, 14 

violations of, and remedies 
therefor, 112-114 
legal effects of, 9 - 1 1 ^ 35 et seq. 

date from whicli they accrue, 
9-11 

on commercial relations, 62 et 
seq. 

on enemy persons within belli- 
gerent territory, 52-6 
on financial engagements of 
states, 44-5 
on treaties, 40-4 

losses, claims by reason of. See 
Claims based on war 
manifestoes, 7 u (ii), 287 
notice of, to neutrals, 18, 287-8 
place in international relations, 12- 
13 

stops short of, 19 
termination of, 221-9 
three modes, 225 C 
date of ending of hostilities, 220, 
232 

acts done after, in ignorance of^ 
peace, 229-34 
See also Peace, Treaty of 
War correspondents, 97, 100, 451-2 
War losses, compensation for. See 
Claims based on war 
Warships. Sec Vessels of war 
Washington, Treaty of, 1871 . .320 et seq.y 
344, 346, 347 • 

Wounded, treatment of, 93, 99, 102-5, 
116, 121-4, 299-300, 314-15 
asylum in neutral territory, 299, 315 
in land warfare, 93, 102-5 
in maritime waHa re, 110, 121-4 
on •neutral vessels, public and 
private, 123 

p.assage over neutral teiTitory, 299- 
300; 314 


Zurich, Treaty of, 41 
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